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TEANSLATORS'  INTRODUCTION. 


The  superior  value,  as  a  study,  of  the  history  of  the  institutions 
and  of  the  law  of  Rome  to  the  jurist,  the  lawyer  and  the  poli- 
tician would  appear  to  consist  in  the  fact  that  the  Roman  natiop 
presents  to  the  modem  student  the  most  perfect  and  complete 
specimen  we  have  of  national  growth,  development  and  decay. 
The  great  influence  which  the  Roman  language,  literature  and 
institutions  have  had  upon  modem  nations  is,  unquestionably,  in 
itself  sufficient  to  justify  the  time  and  research  which  have  been 
spent  in  their  study.  But,  apart  from  this,  there  is  no  period  of 
ancient  history  which  contains  in  so  complete  and  compact  a 
form,  although  extending  over  many  centuries,  a  diorama  of  a 
nation's  career  from  its  cradle  to  its  grave. 

The  position  and  progress  of  a  nation's  life  may  be  compared 
to  that  of  an  individual  man  standing  on  the  spot  of  open  ground 
between  two  dark  tunnels.  Above  and  around  him  there  shines 
the  light  of  heaven,  and  within  the  limits  of  this  contracted 
sphere  he  moves  with  a  sense  of  freedom  and  security,  but  what 
there  is  before  and  behind  him  he  cannot  see.  His  destiny,  how- 
ever, compels  him  to  move  forward, but  he  shrinks  from  the  hidden 
danger  that  may  be  concealed  in  the  gloom  with  which  his  path- 
way is  enveloped,  and  hesitates  to  take  a  step  onward  which 
may  prove  fatal.  While  he  so  hesitates  a  strong  ray  of  light 
is  cast  into  the  tunnel  behind  him.  As  he  looks  steadily  the 
light  brightens,  and,  as  it  brightens,  it  enables  him  to  distin- 
guish the  general  features  of  the  locality;  he  sees  the  dangers  by 
which  the  path  is  surrounded ;  he  also  marks  the  safest  method 
of  avoiding  those  dangers.     Being  compelled  to  advance,  and 
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having  nothing  to  guide  him  but  the  knowledge  of  what  there 
is  behind,  he  avails  himself  of  that  knowledge  and  endeavours 
to  steer  his  onward  course  by  the  light  which  has  been  vouch- 
safed him. 

This  gleam  of  light  is  the  ray  thrown  by  history  on  the  past. 
It  is  the  only  guide  a  nation  has  in  its  progress  through  the 
present  towards  its  future  destiny. 

It  is  the  province,  then,  of  the  true  historian  to  throw  as 
clear  and  steady  a  ray  as  possible  upon  every  feature  of  past 
experience.  It  is  to  collect  and  arrange  facts  and  causes,  and 
to  show  effects.  He  should,  therefore,  be  free  from  political 
bias  or  predilection  for  personal  character  or  particular  classes. 
He  should  never  be  the  advocate,  rarely  the  judge.  His  proper 
ftmctions  are  those  of  a  jury — ^to  determine  the  facts  and  to 
draw  from  them  only  those  inferences  which  are  conclusive  and 
inevitable.  And  herein  lies  the  immense  superiority,  as  a  study 
of  practical  utility,  of  ancient  over  modem  history.  The  abso- 
lute impossibility  of  writing  contemporaneous  history  without  a 
bias  has  become  proverbial.  But  the  truth  is  not  so  universally 
recognized  as  it  ought  to  be,  that  the  difficulty  of  writing 
history  impartially  is  by  no  means  confined  to  the  record  of 
contemporaneous  events.  It  applies  with  equal  force  to  any 
history  of  modem  times,  so  long  as  the  period  embraced  is  suf- 
ficiently near  our  own  to  involve  the  discussion  of  principles  or 
institutions  current  or  in  existence  in  our  own  age.  History, 
indeed,  is  so  fiill  of  uncertainties  and  points  of  dispute  that  the 
perfectly  impartial  historian  who  would  set  himself  to  weigh 
each  event  and  every  public  character  in  turn,  and  to  place  both 
sides  of  every  question  before  his  readers,  in  order  that  having 
the  whole  case  before  them  they  might  form  a  correct  con- 
clusion, would  neither  satisfy  himself  nor  his  readers;  for  the 
passionless  summing-up  of  the  judge  would  impart  so  dry  a 
character  to  his  pages  that  his  readers  would  abandon  the  task 
of  mastering  their  contents  from  sheer  weariness.  The  writer 
of  modem  history,  therefore,  adopts  one  of  two  alternatives. 
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Either  he  writes  as  an  advocate — in  which  case  his  works  are 
more  like  pleading  than  history,  and,  for  all  the  lessons  they 
profess  to  impart  derived  from  the  experience  of  the  past,  are 
practically  useless — or  he  aims  at  literary  effect,  in  which  case 
his  works  savour  rather  of  romance  than  history,  truth  being 
sacrificed  to  the  artistic  grouping  of  the  picture :  and  they  are, 
except  so  far  as  they  may  correctly  represent  the  manners  of  a 
period,  for  all  purposes  of  historical  study  worthless. 

In  dealing  with  ancient  history,  however,  all  the  minor  de- 
tails have  been  so  swept  away  by  time,  or  buried  beneath  the 
lapse  of  ages,  as  to  leave  the  sharp  outline  and  characteristic 
features  of  the  landscape  unobscured.  We  are  content  to  let 
these  petty  details  remain  in  the  oblivion  in  which  we  find  them. 
To  restore  them  would  doubtless  be  a  task  of  considerable  in- 
terest, but  it  is  a  hopeless  one ;  and  as  the  great  writer  whose 
work  we  have  in  these  pages  undertaken  to  bring  within  the 
reach  of  the  English  student  and  the  general  reader  has  well 
shown,  even  where  this  reproduction  has  been  attempted  by 
Vico  and  others,  imagination  has  so  entered  into  the  composi- 
tion of  the  work  as  to  detract  from  its  utility  to  the  student  of 
history  and  jurisprudence.  Piles  of  volumes  have  been  written, 
and  volumes  more  will  probably  be  written,  upon  the  character 
of  Henry  VIII.  and  the  Reformation ;  but  the  character  of 
Constantine  the  Great  must  remain  for  all  time  an  enigma, 
and  to  attempt  to  determine  it  would  be  mere  waste  of  labour. 
The  political  principles  which  were  the  active  causes  of  events 
in  any  period  of  modem  history  are  too  much  akin  to,  nay,  they 
are  in  most  cases  so  exactly  the  same  as  those  which  agitate 
men's  minds  in  our  own  day,  that  it  is  scarcely  in  human 
nature  to  discuss  their  effects  witliout  bias  or  predilection. 

To  deal  effectively  with  history,  to  make  it  what  it  ought  to 
be,  if  the  aim  of  the  writer  be  higher  than  the  production  of  a 
romance,  a  ray  of  light  directing  the  policy  of  the  statesman,  or 
of  a  people,  or  informing  the  mind  of  the  jurist  as  to  the  ex- 
perience of  the  past,  the  writer  must  pass  before  his  reader's 
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vision  centuries  of  time^  varieties  of  institutions,  and  that  infinite 
diversityof  elements  which  contribute  to  the  development  and  pro- 
gress of  human  affairs.  He  must  depict  a  nation  in  its  infancy,  its 
growth,  its  manhood,  and  its  old  age.  He  must  mark  the  slow 
or  the  rapid  changes,  the  gradual  or  sudden  modifications,  and 
the  various  influences  which  connect  the  beginning  with  the  end, 
and  which  constitute  the  peculiarities  or  characteristic  featinres 
of  each  phase  of  the  ever-varying  scene.  In  order  to  do  this  he 
must  study  human  nature ;  he  must  realize  the  material  and  the 
spiritual  elements  of  the  human  being,  and  must  be  familiar  with 
the  springs  and  motives  of  human  actions. 

Starting  with  the  fiwjt  that  every  nation  or  community  is  a 
collection  or  aggregate  of  individuals,  he  must  determine  wherein 
and  to  what  extent  that  which  is  true  concerning  the  individual  is 
equally  true  concerning  the  community, — the  terms  upon  which 
the  individuals  agree  to  form  themselves  into  the  community, 
and  the  fundamental  principles  they  have  laid  down  and  recog- 
nized as  the  basis  of  their  union, — their  relations  to  each  other, 
and  their  relations  to  external  communities,  and  the  influences 
which  fi*om  time  to  time  tend  to  alter  or  to  modify  those  re- 
lations. 

It  is  because  the  national  career  of  Rome  contains  more  of  the 
elements  which  contribute  to  the  interest  and  utility  of  historical 
study  than  that  of  any  other  nation  in  the  world,  and  because 
of  the  close  affinity  which  exists  between  many  of  the  principal 
institutions  of  modem  times  and  those  of  Rome,  and  because  of 
its  influence  on  our  literature,  and  above  all  upon  our  laws,  that 
the  translators  have  been  led  to  encourage  the  hope  that  the 
value  of  a  work  by  the  greatest  writer  on  this  subject,  reduced 
to  a  form  and  clothed  in  language  which  will  render  it  accessible 
to  all  English  readers,  will  be  duly  appreciated. 

M.  Ortolan's  History  of  Roman  Law,  by  far  the  most 
masterly  work  on  this  interesting  subject  in  any  language,  has 
for  years  been  a  soiurce  fi*om  which  our  English  writers  on  juris- 
prudence have  drawn  much  of  their  material.     But  the  work 
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itself  has  not  formed^  to  the  extent  it  ought  to  have  done,  a 
text-book  in  our  schools  and  universities,  nor  has  it  been  so 
freely  resorted  to  by  the  student  or  the  professor  as  it  would 
have  been  had  its  extraordinary  merits  been  more  generally 
and  more  fully  recognized.  This  is  owing  partly,  perhaps 
mainly,  to  its  being  in  a  foreign  language ;  but  it  is  also  owing 
to  the  &ct  of  its  having  been  regarded  too  much  as  a  technical 
work  of  interest  only  to  the  legal  student,  and  to  a  mistaken 
though  too  prevalent  a  view  of  the  true  province  of  history. 
That  true  province  of  history  has  only  begun  to  be  recognized 
in  comparatively  recent  years.  The  impulse  which  sets  in 
motion  the  forces  whose  effects  we  witness  in  the  battle-field, 
in  the  noisy  struggle  of  the  forum,  in  the  tumult  in  the  senate 
or  the  market-place,  in  the  assassination  of  a  despot,  in  the 
destruction  of  a  popular  leader,  or  in  the  simultaneous  rising  of 
a  whole  people,  is  the  progress  of  thought.  And  hence  the 
great  value  of  M.  Ortolan's  historical  work.  With  the  eye  of 
a  true  philosopher  he  traces  the  stream  of  Boman  history  to  its 
source,  instead  of  dealing  exclusively  with  the  events  that  lie  on 
the  surfi^e. 

Institutions  and  laws  can  only  be  properly  understood  by  an 
acquaintance  with  their  origin,  with  the  condition  and  circum- 
stances that  gave  birth  to  them,  with  the  changes  of  circum- 
stances and  conditions  that  modified  and  finally  extinguished 
them.  In  the  history  of  individuals  as  of  nations  the  progress 
of  thought  is  the  key  to  their  career.  And  in  the  case  of  nations 
that  .progress  is  indicated  by  the  development  of  law  and  of 
public  and  private  institutions.  Thus  while  investigating  the 
History  of  Roman  Law,  M.  Ortolan  has  elaborated  the  history 
of  Rome.  And  such  a  work  in  the  hands  of  a  skiUed  and  pro- 
fessed jurist  is  sure  to  possess  this  great  advantage,  that  it  will 
be  distinguished  by  the  logical  precision,  clearness  of  arrange- 
ment and  exactitude  which  the  study  of  law  is,  above  all  others, 
calculated  to  impart. 

It  is,  however,  of  the  utmost  importance  that  the  student. 
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before  entering  on  the  history  of  the  political  progress  of  a 
nation^  or  the  development  of  its  institutions  and  its  laws,  shoidd 
possess  the  fiiculty  of  viewing  the  subject  objectively,  by  localiz- 
ing it  or  giving  it  its  true  position  in  the  general  history  of  the 
world,  and  of  localizing  each  separate  event  and  recognizing 
its  relations  to  other  events.  We  shall  therefore  add  a  few 
words  upon  man  as  a  free-will  agent,  upon  government  as  a 
department  or  branch  of  the  division  of  the  labour  of  a  com- 
mimity,  upon  law  as  a  governing  or  regulating  principle,  and 
upon  the  proper  method  of  treating  and  overcoming  the  diffi- 
culty of  chronology. 

First,  then,  as  to  man  and  his  conduct  as  a  free-will  agent. 
A  nation  is  but  a  collection  of  individuals.  In  some  respects 
that  which  is  true  of  the  individual  is  true  of  the  nation,  in 
others  the  case  is  different.  The  individual  is  a  free-will  agent, 
but  this  freedom  of  the  will  is  more  or  less  controlled  by  cir- 
cumstances. A  man  may  be  free  to  go  from  one  place  to 
another,  but  if  he  elects  to  go  it  must  be  vi&  the  existing  track ; 
he  cannot  ignore  those  obstacles  to  his  straight  course  which 
circumstances  over  which  he  has  no  control  have  placed  in  his 
way.  As  he  does  not  possess  the  power  of  flight  he  cannot 
take  the  short  cut  of  the  bird.  What  is  true  of  physical  ob- 
struction is  true  of  mental.  Education  has  confined  each  man 
within  certain  channels,  and  taught  or  accustomed  him  to  arrive 
at  certain  ends  by  the  use  of  given  means.  Be  his  religion,  for 
example,  what  it  may,  it  has  given  him  a  distinct  bias :  and 
the  morality  of  the  community  of  which  he  is  a  member,  or 
that  of  the  particular  knot  of  people  with  which  he  is  imme- 
diately connected,  will  have  its  influence  certainly  upon  every 
important  act  of  his  life,  and  perhaps  also  upon  all  those  of 
minor  and  even  insignificant  importance.  Nor  is  it  necessary 
that  he  should  be  conscious  of  these  influences ;  as  a  matter  of 
fact,  the  great  mass  of  men  are  not ;  they  do  or  they  omit  to 
do,  they  pursue  one  course  and  avoid  another,  rarely  being  able 
to  assign  a  reason,  and  certainly  not  the  true  reason.     To  what 
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extent  this  counteracting  or  opposing  force  to  a  pure  free-will 
line  of  conduct  moulds  and  influences  societies  it  may  be  diffi-> 
cult  to  say,  but  that  the  force  exists  is  beyond  controversy,  and 
this  fikst  must  be  ever  present  to  the  true  historian.  Again, 
every  community  starts  with  a  given  number  of  principles 
which  it  recognizes  as  sound ;  these  principles  are  bracketed  or 
combined  in  a  manner  more  or  less  peculiar  to  the  community, 
and  a  particidar  bent  is  given  to  the  direction  of  their  develop- 
ment. If,  then,  we  know  these  fimdamental  principles,  the 
mode  of  combination  and  their  bent  or  tendency,  we  may  deter- 
mine by  anticipation  their  destiny  with  almost  as  much  cer- 
tainty as  we  are  able  to  predicate  the  time  and  place  at  which 
a  pedestrian  will  arrive  when  we  know  the  point  from  which  he 
starts,  the  direction  he  has  taken,  and  the  pace  at  which  he 
travels.  It  is  true  he  may  start  from  a  given  point  and  may 
take  a  given  direction,  but  being  diverted  from  his  road  he  may 
never  reach  the  supposed  destination.  In  the  same  manner 
our  calculation  would  be  at  faidt  as  to  human  or  national  de- 
velopment if  we  disregard  or  overlook  any  change  in  the  con- 
ditions. The  principle,  however,  remains  unaffected,  for  know- 
ing the  point  of  divergence,  the  other  data  remaining,  we  have 
but  to  intercalculate  the  change  in  order  to  ascertain  the  actual 
destiny.  Unquestionable  as  is  the  truth  of  this  principle,  and 
easy  as  is  its  application  to  the  physical  or  moral  course  of  an 
individual,  its  application  to  the  case  of  a  nation  is  far  from 
simple ;  it  involves  accurate  discrimination  between  cause  and 
effect.  DiflSculty  of  application  is,  however,  the  worst  reason 
for  the  abandonment  of  a  sound  principle.  For  instance,  an 
act  has  just  been  passed  in  England  inaugurating  a  system  of . 
compulsory  education.  At  the  present  moment  the  pauperism 
of  England  costs  £10,000,000  per  annum.  Supposing  the  act 
to  be  administered  for  one  generation  by  those  who  understand 
what  sound  education  really  is,  the  result  must  be  to  reduce  the 
cost  of  pauperism  to  at  the  most  one  half.  Now  suppose  that 
one  year  before  it  is  ascertained  that  the  cost  of  pauperism  has 
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been  reduced  one  half,  an  act  is  passed  making  voluntary  pau- 
perism criminal.  To  what  cause  would  the  superficial  ascribe 
the  reduction  of  the  cost  of  pauperism  ?  To  the  Criminal  Act, 
to  the  Education  Act,  or  to  that  which  produced  the  Education 
Act  ?  If  to  the  cause  of  the  Education  Act,  what  is  it  ?  In 
proportion  as  you  remove  the  person  to  whom  this  case  is  sub- 
mitted from  the  period  of  its  occurrence,  so  does  the  difficulty 
of  answering  the  question  increase.  The  correct  answer  to  the 
question  is,  however,  the  necessary  key  to  a  most  important 
feature  in  the  history  of  the  English  nation. 

The  notion  of  government  involves  the  terms  of  compact. 
Is  the  community  free,  or  is  it  not  ?  Is  it  a  union  of  human 
beings  for  the  mutual  benefit  of  the  members  ?  If  so,  accord- 
ing to  the  principle  of  the  division  of  labour,  the  sovereignty  is 
delegated  by  the  general  body  to  a  certain  section,  to  be  exer- 
cised for  the  benefit  of  aU.  Is  the  community  a  compound  of 
the  conqueror  and  the  conquered  ?  J£  so,  the  governing  spirit 
is  oppression,  the  governed  being  regarded  by  their  rulers  as 
beasts  of  burden,  whose  toils  minister  to  their  comfort.  Is  the 
community  a  family  ?  If  so,  the  father,  having  the  burden  of 
its  support,  is  entitled  to  the  privilege  of  its  direction. 

In  the  first  case  it  is  a  republic,  whether  the  sovereignty  is 
lodged  in  the  hands  of  a  hereditary  monarch,  an  annual  or 
biennial  consul  or  president;  or  whether  it  is  placed  in  those  of 
a  committee,  whatever  be  its  constitution.  And  assuming  the 
sovereignty  to  be  rightly  exercised,  its  exercise  will  be  bene- 
ficial and  satisfactory  to  the  body. 

In  the  second  case  there  is  no  community  of  sentiment  or 
interest,  and  when  the  opportimity  presents  itself  the  organiza- 
tion will  be  destroyed  by  the  emancipation  of  the  servile 
element. 

The  natural  duration  of  the  third  case  is  necessarily  short, 
for  the  conditions  of  its  existence  are  daily  changing,  and  with 
the  growth  of  the  self-supporting  faculty  of  the  younger  mem- 
bers their  dependence  decreases. 
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It  is  therefore  necessary  to  determine  the  true  character  of 
the  community  in  order  to  ascertain  the  wisdom  and  fitness  of 
its  institutions,  their  probable  duration,  and  the  circumstances 
by  which  they  may  be  affected. 

Law,  properly  speaking,  is  the  rule  of  conduct  dictated  by  a 
superior  to  an  inferior.  It  consequently  involves  the  determi* 
nation  and  power  to  enforce  it,  and  the  infliction  of  pimishment 
for  non-observance. 

Under  this  head,  more  or  less  accurately,  may  be  specified 
the  law  of  God,  the  law  of  the  land  and  the  law  of  morality. 
The  scope  of  these  preliminary  remarks  does  not  allow  of  our 
entering  at  any  length  into  a  consideration  of  the  fimdamental 
principles  of  law.  We  would,  however,  point  out  an  error 
which  is  all  the  more  mischievous  from  its  almost  universal 
acceptation  as  an  unquestioned  truth,  and  which  has  had  the 
effect  of  involving  whole  schools  of  writers,  divines,  metaphy- 
sicians and  jurists  in  an  inexplicable  maze  of  perplexities, 
inducing  men  to  adopt  the  wildest  theories  with  the  hope  of 
reconciling  or  removing  difficulties. 

One  of  the  most  fertile  sources  of  error  is  the  misapplication 
of  terms.  The  mass  of  mankind  do  not  think  for  themselves. 
They  adopt  terms  and  phrases  as  representing  ideas,  without 
questioning  their  accuracy  or  considering  their  true  meaning, 
provided  that  they  have  been  adopted  by  others,  who,  however, 
while  using  them  may  have  recognized  their  real  meaning  and 
have  used  them  only  in  their  true  and  accurate  signification. 
By  degrees,  however,  that  true  and  correct  signification  becomes 
lost  through  non-observance.  The  terms  or  phrases  come  into 
common  use,  perhaps  they  serve  as  a  shibboleth  for  schools  or  a 
watchword  for  a  party.  They  come  to  be  on  everyone's  lips 
and  in  every  page  of  countless  treatises.  And  by  general  con- 
sent a  certain  signification  is  allotted  to  them,  a  signification 
however  fiur  removed  from  their  real  and  accurate  meaning.  Nor 
for  a  long  period,  perhaps,  is  there  any  inconvenient  result  from 
this  practice.     But  at  length  some  discussion  arises  involving. 
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possibly,  some  important  principle  in  which  these  words  or 
phrases,  which  have  come  to  bear  a  signification  so  far  removed 
from  their  true  and  pure  origin,  are  involved  in  the  dispute,  or 
become  the  weapons  of  the  disputants.  Then  forthwith  arises 
the  utmost  possible  confiision.  Theories  are  invented  to  reconcile 
the  irreconcilable.  The  disputants  are  at  war,  as  they  fancy, 
about  principles,  whereas  they  are  at  one  in  principle  if  they 
could  but  see  it,  though  at  war  about  words  because  using  them 
in  different  acceptations.  And  if  the  subject  matter  of  dispute  be 
one  in  any  way  connected  with  religious  dogma  or  metaphysical 
reasoning,  the  discord  is  intensified  a  hundredfold. 

There  is  no  better  illustration  of  this  than  the  mode  in  which 
the  word  "  morality"  has  been  twisted  from  its  real  and  original 
signification.  The  word,  from  moresy  "  manners"  or  "  custom," 
in  its  strict  sense  signifies  the  recognized  notions  and  practices 
of  any  community  at  a  given  time,  and  used  in  any  other  sense 
it  is  apt  to  lead  to  all  sorts  of  perplexities  and  many  irrecon- 
cilable conclusions,  and  not  unfrequently  to  give  birth  to  great 
injustice  and  confiision  between  truth  and  error.  In  this  sense 
of  the  word  it  must  be  clear  that  morality  is  purely  relative. 
The  habit  of  separate  individuals  or  communities  erecting  a 
standard  of  right  and  wrong  of  their  own,  and  measuring  the 
acts  and  motives  of  other  men  by  that  standard,  is  universal. 
Hence  men  are  ever  prone  to  set  up  a  standard  of  right  and 
wrong  in  accordance  with  the  views,  opinions,  feelings  and 
practices  prevalent  in  their  own  time,  losing  sight  of  the  fact 
that  such  views,  opinions,  feelings  and  practices  may  vary  and 
do  vary  under  different  conditions  and  in  different  stages  of 
civilization,  in  different  communities  and  in  the  same  commu- 
nity at  different  times,  whereas  that  which  is  in  itself  good  or 
bad  is  fixed  and  immutable.  The  one  is  the  law  of  morality, 
the  other  the  law  of  God.  Many  cases  of  the  confiision  which 
has  arisen  from  the  want  of  obser\ing  this  distinction  will 
readily  occur  to  the  mind.  Take,  for  instance,  the  institutions 
of  marriage  and  of  slavery,  and  the  practice  of  duelling.     It  is 
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immoral  for  the  Englishman  to  have  more  than  one  wife ;  it  is 
perfectly  moral  for  the  Turk  to  have  several.  Less  than  a 
hundred  years  ago  duelling  was  both  legal  and  moral  in* 
England;  at  the  present  moment  it  is  illegal,  immoral  and 
universally  reprobated.  So,  again,  slavery  at  the  commence* 
ment  of  this  century,  at  least  so  far  as  the  coloured  races  were 
concerned,  was  an  existing  institution,  the  propriety  of  which 
was  rarely  questioned.  At  the  present  moment  there  is  scarcely 
a  civilized  nation  which  does  not  loathe  it  as  an  infamous  prac- 
tice. Yet  men,  always  anxious  to  judge  others  by  their  own 
standard,  and  losing  sight  altogether  of  the  essential  principle 
of  the  law  of  morality,  have  endeavoured  to  persuade  themselves 
and  others  that  morality  is  that  which  is  good  in  the  abstract ; 
and  hence  we  have  witnessed  the  absurdities  into  which  men 
have  been  led  by  assuming  that  the  law  of  morality  is  synony- 
mous with  the  law  of  God,  and  going  about  to  justify  such 
practices  for  instance  as  duelling,  or  such  institutions  as  slavery, 
by  reference  to  the  Bible ;  and  we  have  lived  to  see  arguments 
in  favour  of  polygamy  drawn  from  the  example  and  practice 
of  the  Jewish  nation.  And  this  principle,  or  rather  this  con- 
founding of  principles,  has  been  carried  so  far  as  to  invade  the 
province  of  Divine  law.  The  expression  so  commonly  used  by 
schoolmen,  "the  moral  government  of  God,"  in  reaUty  can 
signify  nothing  else  than  the  economy  of  the  Divine  govern- 
ment, measured,  shaped  and  squared  so  as  to  fit  in  with  human 
notions  of  what  ought  and  ought  not  to  be  the  principle  of  that 
government. 

What,  then,  can  be  more  illogical  or  more  absurd  than  to 
aflSx  the  stigma  of  immorality  upon  practices  and  institutions 
prevailing  among  diflFerent  communities,  or  among  the  same 
communities  at  diflFerent  eras  in  their  history?  Or,  in  other 
words,  what  error  can  be  more  fatal  to  a  true  appreciation  of 
the  real  principles  and  facts  of  history,  and  the  lessons  they  are 
calculated  to  teach,  than  for  the  historian  to  judge  or  to  measure 
the  past  by  the  standard  of  the  present.     Institutions  have  lived 
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and  died  out,  laws  have  been  made  and  repealed,  practices 
allowed  to  prevail  and  become  obsolete,  which,  at  the  time  they 
-flourished,  were  considered  as*  necessary  for  the  well-being  of 
the  community  as  they  would  at  another  time  be  considered 
pernicious  and  reprehensible.  A  nation,  like  an  individual, 
has  various  stages  of  development,  and  though  the  treatment 
suited  to  the  child  is  ill  adapted  to  manhood,  the  man  is  none 
the  less  indebted  to  the  discipline  of  his  youth,  nor  can  he  in 
his  decline  venture  with  impunity  to  use  the  strong  diet  and 
violent  exercise  of  his  vigorous  manhood. 

In  order  to  judge  of  men,  of  institutions,  of  laws  and  of  prac- 
tices, we  must  identify  them  with  their  period ;  and  in  order  to 
identify  them  with  their  period,  we  require  before  the  eye  an 
objective  chronology.  Dates  are  worthless  unless  they  convey 
to  the  mind  positions  relatively  to  a  whole,  of  which  the  par- 
ticular date  is  a  fraction.  The  entire  period  under  discussion 
must  be  present  to  the  mind  before  it  is  possible  to  realize  the 
bearing  or  value  of  a  date,  or  the  circumstance  that  charac- 
terizes it.  A  similar  fact  is  realized  by  all  in  connection  with 
the  study  of  geography.  We  seldom  think  of  describing  the 
relative  positions  of  places  by  stating  their  respective  degrees  of 
latitude  and  longitude,  and  even  when  we  do  so,  the  notion 
conveyed  entirely  depends  upon  the  fiwjt  of  a  map  being  present 
to  the  mind's  eye.  We  have  all  seen,  and  more  or  less  per- 
fectly remember,  the  form  and  general  features  of  the  map  of 
England,  though  no  map  is  actually  before  us.  When  the 
word  Newcastle  is  mentioned,  we  at  once  look  as  it  were  to 
the  top  or  north ;  on  the  mention  of  Cornwall,  to  the  south- 
west; on  that  of  Kent,  to  the  south-east;  and  though  not 
knowing  a  given  place,  when  told  that  it  is  so  many  miles 
north-east  of  York  for  instance,  with  the  locality  of  which  we 
are  acquainted,  we  at  once  realize  its  position,  and  consequently 
many  facts  connected  with  it.  This  is  not  the  case  with 
history  when  studied  in  the  ordinary  manner,  though  if  possible 
this  power  of  localization   in   connection   with   history  is   of 
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greater  importance,  for  eyerjtlimg  depends  upon  it.  What  is 
the  result  ?  We  hear  dates  mentioned,  but  they  do  not  fix  our 
attention  upon  well  ascertained  spots.  What,  for  example,  is 
the  impression  produced  by  the  mention  of  the  dates  1176, 
1445,  1562  and  1679,  as  to  English  history,  or  the  dates 
B.C.  445,  B.C.  366,  a.d.  222,  as  to  Roman  history?  Even  to 
the  majority  of  those  who  have  a  tolerable  acquaintance  with 
either  history,  these  dates  have  fiuled  to  take  a  local  habitation, 
and  the  mention  of  them  recalls  no  definite  impression  of  events, 
or  series  of  events,  relatively  to  the  surrounding  circumstances, 
and  the  general  course  of  history. 

There  is  no  reason,  however,  why  the  student  of  history 
should  be  less  able  to  realize  his  subject  objectively  and  locaUy 
than  the  student  of  gec^raphy. 

A  little  study  of  the  skeleton  Chronometrical  Chart  which  has 
been  prepared  for  this  edition  wUl  readily  enable  him  to  do  so. 
It  is  called  the  skeleton  chart  in  order  to  prevent  the  reader, 
who  has  not  seen  the  Chronometrical  Chart  of  the  History  of 
England  by  the  same  author,  firom  supposing  that,  like  this,  the 
latter  is  confined  to  a  mere  outline. 

The  condition  of  the  Roman  law  when  Justinian  undertook 
its  codification,  as  described  at  page  439  et  seq,^  will  suggest  a 
comparison  with  our  own  law  at  the  present  time.  A  good 
deal  of  discussion  has  of  late  taken  place  concerning  the  pro- 
posed codification  of  the  law  of  England.  In  considering  this 
question  we  must  not  forget  that  law  is  necessarily  progressive, 
and  that  a  body  of  laws  suited  to  the  exigency  of  a  particular 
period  in  a  nation's  history  wiU  not  always  remain  equally  well 
adapted  to  the  purposes  for  which  they  were  originally  designed. 
M.  Ortolan's  remark,  at  page  551,  on  the  subject  of  codification 
of  law,  is  fiill  of  significance.  "A  code,"  he  says,  *'  ought  never 
to  be  suffered  to  stand  in  the  way  of  progress."  Nor  is  there 
any  necessity  that  it  should  do  so. 

Codification,  properly  speaking,  is  the  reduction  to  a  simple, 
a  l(^cal,  and  a  concise  form  of  the  law  of  a  country  at  a  given 
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date.  It  supposes  tHat^  up  to  that  time^  laws  have  been  enacted 
in  a  fragmentary  form,  and  that,  as  a  result  of  their  disjointed 
character,  the  legislation  of  the  country  is  needlessly  cumbrous 
and  inaccessible.  The  most  important  matter,  therefore,  to 
consider,  in  connection  with  codification,  is  the  means  by  which 
a  code  may  be  prevented  from  becoming  an  obstacle  to  progress. 
To  a  certain  extent,  English  legislation  has  shown  us,  though 
most  imperfectiy,  how  this  may  be  accomplished.  At  the  pre- 
sent moment  our  legislature  is  in  the  habit,  as  circumstances 
may  require,  of  issuing  acts  of  parliament.  These  are,  in  fact, 
means  of  amending,  abrogating  or  supplementing  existing  law. 
The  great  defect  of  the  present  system  is  that,  instead  of  with- 
drawing, upon  each  occasion  when  alteration  is  found  necessary, 
the  existing  law  upon  any  given  subject,  for  instance  bank- 
ruptcy, and  issuing  a  new  amended  and  a  complete  code  upon 
the  subject,  that  which  exists  is  allowed  to  remain ;  generally, 
however,  it  is  mutilated,  and  a  new  act  is  promulgated  intro- 
ducing certain  changes.  The  result  is  that,  in  order  to  ascertain 
the  actual  law  upon  the  point  under  consideration,  it  is  necessary 
to  refer  to  a  variety  of  acts,  and  much  unnecessary  labour  and 
expense  and  the  risk  of  uncertainty  and  inaccuracy  is  the  con- 
sequence. AH  these  difficulties  might  be  obviated  and  the 
obscurity  removed  if,  whenever  any  alteration  was  required  in 
a  portion  of  a  statute,  the  whole  statute  was  repealed  and  a  new 
act  introduced,  reproducing  those  portions  which  required  no 
amendment  and  containing  the  modified  or  the  new  clauses  in 
their  proper  place. 

Were  this  system  pursued  in  respect  to  our  legislation  the 
necessity  of  a  general  code  would  not  exist,  and  alterations  in 
the  law  could  be  made  with  facility  and  with  littie  attendant 
expense  either  to  the  legislature  or  to  those  whose  business  it  is 
to  be  familiar  with  the  law.  These  remarks  do  not,  of  course, 
apply  to  the  codification  of  what  is  known  as  judge-made  law, 
at  least  to  the  extent  that  this  branch  of  law  has  not,  up  to  the 
present  time,  been  codified  in  our  country.     This  neglect  has 
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resulted  in  the  neciessitj  for  extensive  libraries,  access  to  which 
can  be  obtained  only  at  the  expense  of  much  time  and  trouble, 
and  then  only  by  those  who  happen  to  be  residing  in  the 
metropolis  or  in  large  provincial  towns,  where,  as  an  exceptional 
thing,  law  libraries  are  to  be  found. 

It  cannot  be  denied  that  the  laws  of  any  community  ought  to 
be  comprised  within  such  limits  as  to  put  it  in  the  power  of  a 
professor  or  a  student  to  master  them  by  the  labour  of  a  few 
years.  Can  it  be  asserted  that  it  is  possible  to  master  the  law 
of  England  by  the  study  of  a  lifetime  ?  Whether  true  or  not, 
it  is  the  generally  received  opinion,  and  it  is  one  which  it  may 
be  observed  is  generally  entertained  by  those  who  have  bestowed 
the  most  labour  on,  and  made  the  most  progress  in,  the  study 
of  law,  that  a  complete  knowledge  of  the  laws  of  England  is 
unattainable  in  the  lifetime  of  any  man. 

At  the  present  moment  the  fiision  of  law  and  equity  is 
under  serious  consideration.  Whether  such  fusion  wiU  or  will 
not  result  in  benefit  to  the  community  must  depend  upon  iha 
spirit  in  which  it  is  undertaken.  The  Court  of  Chancery  was 
the  means  devised  by  our  forefathers  to  prevent  the  evils  whicih 
must  attend  any  blind  belief  in  codification.  At  the  present 
moment  the  law  administered  by  our  Courts  of  Chanoery  is 
to  a  very  small  extent  in  accord  with  the  original  spirit  of  the 
institution.  These  Courts,  having  existed  for  centuries,  have 
now  a  legislative  and  a  judge-made  law  as  well  defined  and  as 
obligatory  as  that  administered  in  our  Common  Law  Courts, 
and  it  is  questionable  whether  in  any  but  a  technical  sense  there 
is  more  equity  in  one  of  the  Superior  Courts  than  in  another. 
The  &ct  really  is,  that  the  Courts  of  Chancery  ought  to  be  re- 
garded as  courts  for  the  consideration  of  cases  of  a  peculiar 
nature,  and  as  difiering  firom  any  other  court  only  in  the  same 
way  that  a  Court  of  Bankruptcy  or  the  Criminal  Court  differs 
from  the  Common  Law  Comrts  or  the  Courts  of  Probate  and 
Divorce,  and  the  law  peculiar  to  those  courts  should  be  codified 
in  the  way  suggested  equally  with  that  peculiar  to  others. 
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Viewed  in  this  light,  it  is  difficult  to.  understand  what  the  real 
notion  is  that  is  entertained  by  those  who  advocate  this  fiision. 
If  it  is  to  give  jurisdiction  to  all  courts  alike  concerning  all 
matters,  this  must  necessarily  result  in  one  of  two  things :  the 
compelling  judges  and  the  profession  to  become  fiuniliar  with 
all  branches  of  the  law,  which  is  admitted  to  be,  as  the  law  now 
stands,  an  impossibility,  or  in  the  simplification  and  codification 
of  all  law  as  a  step  precedent  to  such  fusion. 

The  translators  have  had  the  usual  difficulty  to  contend 
against  which  attends  every  effort  to  give  expression  to  the 
thoughts  and  ideas  of  a  great  scholar  and  profound  thinker 
in  a  language  foreign  to  that  in  which  those  ideas  were  first 
thought  out  and  clothed  with  words.  It  is  obvious  that  the 
same  latitude  which  is  allowed  to  the  translator  of  a  purely 
imaginative  writer,  a  novelist  or  a  poet,  is  scarcely  permissible 
in  the  case  of  a  work  upon  law  and  jurisprudence.  They  have 
endeavoured,  therefore,  to  adhere  as  closely  as  possible  to  the 
original  consistent  with  the  idiom  of  the  English  language. 
A  copious  Index  will  increase  the  value  of  the  work  to  the 
student  of  Koman  history  and  literature,  by  affording  easy 
reference  to  the  explanation  of  technical  phrases  and  terms 
which  are  so  constantly  met  with  in  the  works  of  Cicero, 
Tacitus,  Livy,  and  the  other  Latin  text-books.  While  the 
course  of  general  history,  briefly  stated  and  logically  arranged, 
will,  with  the  assistance  of  the  chart,  be  impressed  with  fiicility 
on  the  memory. 
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INTRODUCTION. 


EvEBT  Iiistorian  ought  to  be  a  jurist,  every  jurist  a  historian. 
It  is  impossible  to  understand  an  enactment  without  a  thorough 
acquaintance  with  its  history.  But  then  the  question  occurs, 
what  is  this  history  ?  Does  it  consist  in  dry  tables  of  laws  ar- 
ranged in  chronological  order?  Certainly  not.  The  manners 
of  a  nation,  its  movements,  its  wars,  its  growth,  its  civilization, 
are  each  of  them  causes  that  mould  the  national  law.  It  is  our 
task  to  investigate  these  causes,  indicate  their  influence,  and 
trace  the  changes  they  have  brought  about.  Most  writers  have 
made  the  history  of  law  subordinate  to  that  of  the  people,  and 
have  been  content  to  trace  their  progress,  independently  of  the 
development  of  law,  to  an  epoch  when  their  system  of  jurispru- 
dence underwent  some  striking  modification.  I  prefer,  how- 
ever, an  opposite  course,  and  consider  that  the  history  of  the 
people  should  be  subordinate, to  that  of  their  law.  As  land- 
marks in  the  progress  of  a  nation,  I  select  great  political  events 
which  modify  the  national  character  by  changing  the  govern- 
ment. In  these  revolutions  public  law  is  remodelled,  and  if  in 
some  cases  the  legal  system  no  less  than  the  national  character 
appears  to  remain  unchanged,  we  must  take  care  not  to  be  de- 
ceived by  an  outward  semblance  of  conformity,  for  we  shall  find 
that  in  all  such  cases  the  seed  has  been  sown  which  sooner  or 
later  will  bear  the  finiit  of  change. 

Adopting,  then,  this  system  in  treating  of  Roman  law,  we 
shall  have  in  this  summary  to  consider  the  subject  in  three 
divisions,  corresponding  to  three  epochs — That  of  the  Kings, 
that  of  the  Republic,  and  that  of  the  Empire.^ 

'  The  diyisioDfl  ordinarily  adopted  in  books  npon  the  history  of  law  will  be 
found  in  the  Appendix. 

VOL.  I.  B 
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THE  HISTOBY  OF  ROMAN  LAW, 


FIRST  EPOCH. 


THE  KINGS. 

Section  I. — Origin  of  Rome. 

2.  The  infancy  of  all  ancient  nations  is  wrapt  in  obscurity; 
their  earliest  history  is  clouded  by  a  mass  of  doubtfiil  traditions 
and  incredible  &bles.  This  remark  is  especially  applicable  to 
the  Romans,  whose  origin,  though  not  of  great  antiquity,  waff 
veiled  even  from  their  own  eyes.  Popular  stories,  heroic  bal- 
lads, the  Pontifical  annals,  containing  the  records  of  prodigies 
and  supernatural  events,  formed  the  basis  of  their  history,  which 
were  supplemented  by  a  species  of  tradition  adopted  by  poets, 
historians,  publicists  and  jurists,  vaguely  at  first,  but  gathering 
assurance  by  repetition  till  it  came  to  be  regarded  as  a  historical 
record.  This  is  the  national  belief,  and  is  to  be  traced  in  every 
branch  of  Roman  literature. 

3.  The  critic  and  the  sceptic  of  modem  times,  however, 
have  ruthlessly  assailed  these  traditions  of  Roman  origin,  and 
it  has  become  the  fashion  to  rank  them  with  the  fables  of 
mythology,  not  only  as  to  that  portion  of  the  narrative  which 
is  manifestly  fiible,  but  also  to  much  which  has  the  semblance 
of  truth. 

4.  These  efiForts  have  not  been  solely  iconoclastic.  Criticism 
has  attempted  to  reconstruct.  It  has  endeavoured  to  resuscitate 
fi:om  its  decay  the  Rome  of  early  times,  whose  origin  was  a 
mystery  even  to  its  own  people.  Love  of  popularity,  the  eager- 
ness of  theorists,  not  unfrequently  the  fertility  of  imagination, 
have  given  birth  to  rash  conjectures,  which,  in  addition  to  the 


Digitized  by  VjOOQIC 


THE  HISTORY  OP  ROMAN  LAW.  3 

charm  of  novelty,  posaeseed  suflSicient  fescination  to  secure  for  a 
time  popular  favour. 

These  efforts  vrere  not  confined  to  modem  times;  for  specu- 
lations on  this  subject  commenced  with  the  revival  of  literature 
in  the  sixteenth  century.  In  a  work  written  in  1685,  Peri- 
zonius  traces  the  basis  of  early  Boman  history  to  old  popular 
ballads  and  fiinereal  songs.  And  Cato,  in  his  treatise  *'  Origines," 
alludes  to  the  odes  which  used  to  be  simg  long  before  his  time 
on  festive  occasions  in  the  houses  of  men  of  rank,  in  praise  of 
the  heroes  from  whom  they  claimed  descent.  Cicero  also 
alludes  to  these  odes  with  a  regret  that  they  had  become  obso- 
lete.^ Ferizonius  warns  the  student  against  reliance  upon 
these  poetical  efiusions,  which  had  their  origin  in  vanity  and 
the  love  of  the  marvellous.* 

Thus  it  must  be  borne  in  mind  that  the  mythical  character 
of  early  Koman  history,  although  it  has  been  brought  promi- 
nently into  notice  by  the  careful  research  of  modem  times,  was 
not  a  new  idea;  and,  without  alluding  specially  to  several 
minor  efforts  in  this  direction  to  be  found  in  the  '*  Transactions 
of  the  Academie  des  Belles  LettreSy^  Dr.  Beaufort,  in  1738, 
published  a  dissertation  on  the  imcertainty  of  the  five  first 
periods  of  Roman  history.'  And  some  years  previously 
Vico,  at  Naples,  whose  footsteps  Niebuhr  in  our  own  time 
has  to  a  certain  extent  followed,  undertook  the  reconstruction 
of  this  doubtful  epoch  upon  more  independent  data,  derived 
from  the  great  principles  of  the  Philosophy  of  History.* 

6.  But  these  researches  have  been  carried  still  further  back 
into  the  vista  of  time,  and  attempts  have  even  been  made  to 

*  Cicero,  In  Brutum,  §  19 :  "  Atqne  principio  et  fine  uno"  (1720);  "  De  con- 
iiti]iamex8tarentUIacarniina,qa£emal-  stantia  jnriBpradentiaB/' in  two  parts; 
tU  Bfecnlis  ante  snam  fetatem  in  epulis  *'  De  constantia  philosophic  et  De  con- 
esse  cantitata  a  singulis  conviyis  de  stantia  philologise'' (1721) ;  bat  espe- 
claromm  Tirormn  laudibns,  in  Originir  cially  in  his  "  ^ienza  nnova^'  ( 1st  edit. 
htu  scriptom  reliqnit  Cato  I "  1725 ;   2nd  and  3rd  edit.  1780,  1744). 

^  TfiTiixmvQayAnimadvers.higtoriciCf  Niebnhr,   "''Histoiro    romaine*'    (first 

ch.  5  et  6,  Amsterd.,  1686.  rolnmes  printed  1811  and  1812,  recast 

*  Utrecht,  1738.  Also,  by  the  same  in  subsequent  editions)  ;  French  trans- 
author,  "La  Repnbliqne  romaine,"  La  lation  by  M.  de  Golbery  (six  vols.  8ro., 
Haye,  1766.    2  vols,  in  4to.  1830  to  1837).    Niebuhr  died  Januaij 

*  Vico,  amongst  his  early  Latin  2nd,  1831,  before  the  completion  of  his 
works,  in  his  '*  De  mio  aniversi  juris  great  work. 
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trace  the  progress  of  civilization  in  ages  anterior  to  the  birth  of 
Rome,  by  rekindling  to  life  the  ashes  of  Italian  nationalities  long 
concealed  beneath  the  ruins  of  the  colossal  city,  by  reproducing 
Italy  as  she  existed  prior  to  its  foundation  with  all  her  in- 
habitants, their  diverse  states,  their  institutions,  their  languages 
long  bulled  in  the  past.  The  labours  of  Lanzi  have  demon- 
strated the  possibility  of  deciphering  with  tolerable  accuracy 
the  writing,  and  not  unfrequently  the  language  of  this  ancient 
people,  by  a  study  of  their  monuments.  And  we  are  indebted 
to  Micali  for  some  interesting  essays  upon  the  main  features  of 
their  general  history.  These  are  pleasing  speculations,  which, 
could  the  limits  of  my  work  admit  of  it,  should  undoubtedly 
find  a  place  here. 

8.  There  was  in  the  poetry  and  literature  of  Greece,  as  also 
in  that  of  Rome,  its  offspring,  a  tendency  to  ascribe  a  Grecian 
character  to  the  origin  of  the  Italian  States.  This  is  shown  in 
the  three  grand  epic  events  of  Grecian  poetry,  the  return  of 
Hercules  from  his  Iberian  expedition,  when  he  opened  the  road 
to  the  ocean,  placing  restrictions  upon  its  use ;  the  voyage  of 
the  Argonauts,  in  which  Hercules  himself  assisted  at  the  outset, 
and  the  dispersion  of  the  Grecian  or  Trojan  heroes  after  the 
£all  of  Troy,  with  the  wanderings  of  Ulysses  and  JEneas.  The 
genius  of  the  poet  has,  in  all  these  popular  legends,  attributed 
to  the  Greeks  the  capture  and  possession  of  Italian  soil.  Add 
to  these  that  other  obscure  legend  of  the  Pelasgi,  whom  Homer 
calls  *'  a  race  divine,"*  but  who  might  have  been  called,  accord- 
ing to  MyrsUus  of  Lesbos,  by  a  play  upon  the  word  which  the 
wit  of  the  ancients  could  appreciate,  Pelargi,  that  is  to  say,  a 
**  race  of  storks."*  To  them  the  Dodonian  oracle  might  have 
said,  "  Go  seek  the  sea-girt  land  of  the  Sicilians  consecrated 
by  its  inhabitants  to  Saturn  and  the  Cotylaeus."' 

This  influence  of  Grecian  mythology  and  literature  upon 
that  of  Rome  caused  the  Romans  to  overlook  the  study  of 
the  ancient  popiilation  of  Italy,  their  real  ancestors ;  and  hence 
the  exploits,  the  customs,  institutions  and  languages  of  the 

■  Od.  lib.  xix.  177.  *  Ibid.    §  19.     Macrobias,    Saiur- 

*  Dion.  lib.  i.  f  28.  nalia,  lib.  i.  c.  7. 
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people  from  whom  the  founders  of  Kome  were  descended, 
have  been,  if  not  altogether  forgotten,  at  any  rate  obscured. 
And  the  share  which  the  aboriginal  races  took  in  developing 
the  civilization  of  Italy  has  been  overshadowed  by  the  influence 
which  the  Greek  colonies,  located  on  different  parts  of  the  Italian 
shores,  contributed  to  that  result.  This  influence,  too,  has 
caused  the  primitive  appellation  of  a  part  of  these  shores  to  be 
merged  in  the  name  of  Magna  Grsecia,  and  this  to  such  an 
extent  as  to  make  it  appear  that  Italy  owes  its  civilization  to 
that  country  alone. 

It  is  however  still  possible  to  trace  in  these  Koman  writers 
vestiges  which  we  may  recognize  as  those  of  the  ancient  Ita- 
lians. Medals,  coins,  funereal  monuments  with  inscriptions,  and 
written  monuments  of  still  greater  value,  a  variety  of  works  of 
art  and  industry  consecrated  to  domestic  Or  public  use,  or  to 
religious  rites,  together  with  the  remains  of  walls  still  subsisting, 
the  magnitude  and  solidity  of  which  have  given  them  the  name 
of  Cyclopaean ;  in  one  word,  all  the  treasures  of  arch^ological 
research  are  at  hand  to  aid  us  in  this  attempt  at  historical  restor- 
ation. Micali,  whose  works  have  been  already  cited,  has  made 
this  attempt;  it  is  true  with  a  certain  amount  of  national 
prejudice,  but  with  ability  that  claims  attention  and  asserts 
authority. 

7.  We  shall  mislead  ourselves  and  others,  if  we  seek  in  any 
other  direction  for  the  bases  of  the  history  of  Roman  law.  And 
with  due  regard  to  the  eminent  services  rendered  by  Niebuhr  in 
the  details  of  Koman  history,  he  has  laid  himself  open  to  censure 
for  the  influence  he  has  attributed  to  Grecian,  in  comparison 
with  Italian  genius,  throughout  the  whole  course  of  his  study  of 
Koman  institutions.  The  old  popular  ballads,  which  purport  to 
relate  the  story  of  the  foundation  of  Kome  and  which  were  in 
existence  even  in  the  time  of  Cato,  were  at  least  adapted  to  the 
condition  of  the  language  of  his  period.  And  the  popular 
ballads,  descriptive  of  the  earliest  times  of  Kome,  were  of  Italian 
character  and  not  imported  from  without.  Of  the  same  type 
were  those  religious  institutions,  belief  and  practices  among  the 
Komans,  derived  from  antiquity,  which  influenced  their  life. 
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both  public  and  private.  It  would  be  an  error  to  look  upon 
these  institutions  and  customs  as  created  and  improvised  for  the 
first  time  by  the  Romans.  £ome^  at  first,  was  nothing  more 
than  a  nucleus  where  the  principle  of  agglomeration,  so  charac- 
teristic of  the  Italians,  had  been  developed,  and  it  resembled 
many  other  similar  centres  of  association  formed  by  the  numer- 
ous minute  sections  into  which  the  inhabitants  were  subdivided. 
In  some  cases,  however,  the  principle  of  confederation  among 
the  different  towns  and  colonies  resulted  in  the  acquisition  of 
increased  power  and  more  extended  territorial  limits.  The 
religious  rites,  the  magisterial  office,  the  costumes  or  external 
insignia,  the  fasces,  the  axes,  the  lictors,  the  curule  chairs,  are  all 
of  Italian  origin.*  '  If  Greece  was  able  to  introduce  into  the 
religion  of  Italy  the  greater  part  of  its  deities,  Italy,  on  the 
other  hand,  derived  from  sources  more  remote  its  national 
divinities  not  unfrequently  borrowed  in  its  turn  by  Greece, 
such  as  Janus  and  his  companion  Camese  symbols  of  the  land 
of  birth,  Vesta  the  goddess  of  the  sacred  fire,  Faunus  and  many 
others  whose  names  are  less  commonly  known,  not  to  mention 
the  Camaenian  nymphs  invoked  by  the  poets  in  the  Augustan 
age.  Yarro  also,  in  speaking  of  the  altars  consecrated  by  King 
Tatius  to  Rome,  tells  us  that  they  have  Sabine  characteristics.* 
And,  as  regards  language,  if  Greece  has  added  much  to  the 
Roman  vocabulary  as  it  has  descended  to  us,  the  primitive 
roots  of  the  language  are  undoubtedly  of  Italian  source— roots 
deeply  set  in  the  very  elements  of  Italian  speech  and  which  have 
been  too  much  overlooked  by  the  grammarians  of  the  later  time 
of  the  republic  and  the  empire,  but  which  nevertheless  indicate 
their  origin. 

In  fiwjt,  Rome  following  the  usage  of  other  Italian  towns, 
had  its  protecting  deity  and  its  sacred  name  of  Latin  derivation. 

^  MacrobinB,  Satunuilia^  lib.  i.  ch.      to  Vetnlonia,   one    of   the    principal 
6  :    *'*  TuUns    Hoetilius,    HoBti    filins,      £tmscan  towns : — 


rex    Romanonim     tertinsy     debellatis 


BftaenoB  hsic  prtnut  dedit  pneoedere  faaoei, 


Etrnscifl,  sellam  cnralem  lictoresqne  et  Et  jnnxlt  totidem  taclto  terrore  secures ; 

togam  pictam  atquo  prsetextam,  qnse  Hoc  altas  cboris  deoomvlt  honore  curales, 

insignia     magistratuum     Etruscornra  Et  prlnceps  Tyrio  Tcstom  pratexuit  ostro. 

erant,  primas  ut    Roniae    habcrentur,  •  Varro,  De  lififfua  latin/if  lib.  iy. 

institait*'    See  also  lA\j,  lib.  i.  §  8  ;  §  74:  **  £t  arn  Sabinam  lingnam  olcnt 

and  Silins,  in  his  poem  on  the  Pnnic  qaie  Tati  regis  voto  sont  "Romx  dedi- 

wars  (odo  8,  line  485  ct  scq.),  referring  cat«.** 
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This  name  it  was  forbidden  to  the  initiated  to  divulge,  lest  the 
enemy  becoming  acquainted  with  it  should  invoke  the  aid  of  the 
deity  against  the  city.  The  mystery  attaching  to  this  divinity 
and  its  sacred  appellation  was  such  that  it  ultimately  became 
forgotten  by  the  Romans  themselves,  and  was  unknown  even  to 
the  most  learned  among  them.  Valerius  Soranus  perished,  ac- 
cording to  Pliny,  for  having  dividged  it.^  As  to  the  word 
**  Boma,"  Verriua  relates  that  it  was  forbidden  to  reveal  its 
origin.* 

8.  A  sesearch  into  the  history  of  the  old  Italian  nationalities 
anterior  to  Boman  dominion  is  attended,  in  addition  to  many 
other  difficulties,  with  the  same  embarrassment  that  we  feel  in 
connection  with  the  history  of  nations  still  extant,  as,  for  in- 
stance, the  Swiss  cantons,  the  German  states  or  the  Italian 
republics  of  the  middle  ages.  This  arises  from  the  existence  of 
a  multiplicity  of  petty  states — ^a  town  or  a  village  with  its  in- 
habitants and  adjacent  territory  playing  the  part  of  a  "  Power" 
and  calling  itself  a  "people"— each  having  its  own  history  and 
its  own  institutionSy.while  the  rivalries,  alliances,  negociations 
and  hostilities  which  arise  among  them  confine  the  attention  of 
the  student  to  mere  details.  The  mistake  so  often  made  by 
substituting  the  history  of  corporations  and  colonics  for  that  of 
nations  is  a  source  of  incessant  fiitigue  to  the  mind,  and  is 
especially  distastefiil  in  modem  times  when  we  are  accustomed 
to  great  national  imions,  and  to  the  centralization  of  power 
developed  by  the  growth  of  civilization. 

But  how  vastly  the  proportions  of  this  historic  problem 
increase  in  magnitude,  how  vndely  extended  becomes  the  range 
of  contemplation  when  discarding  the  theory  that  the  Italian 
nationalities  consisted  of  so  many  distinct  races  sprung  from  the 

'  Macrobias,    Saturnalia,    lib.    iii.  abolitum  ennnciarit  Valerius  Soranus, 

c.  9 :  <*  Nam  propterea  ipsi  Bomani  et  Initque  mox  poenas." 

Deum  in  cuius  tutela  urbs  Roma  est,  •  Festus,  on  the  word  Roma :  "  Cffite- 

et  ipfflus  urbis  Latinum  nomen  ignotum  rum  causam  e j  us  appellationis  inyenisse 

esse  voluerunt."     "Ipsius  yero  urbis  ait  Vemus  vetitam    esse  publican." 

nomen  etiam  doctissimis  ignotum  est."  Reference  must  be  made  to  the  etjmo- 

Pliny,  Hitt.  natvr.,  lib.  iii.  §  9,  no.  11:  logical  discussion  in  the  same  passage 

*'Roma   ipsa,    cujus   nomen   altemm  upon  the  Greek  fables  in  order  to  ex- 

dicere,   arcanis    cieremoniarum    nefas  plain  the  name  Rome, 
habetnr,  optimaque    et   salutari    fide 
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soil,  indigenous  and  aboriginal^  we  adopt  the  principle  usuaKj 
accepted  as  a  guide  in  kindred  speculations,  and  rise  to  the 
grand  conception  of  a  common  origin !  If  we  search  for  an 
answer  to  the  question,  whence  came  these  numberless  petty 
states,  or  whence  did  the  Italian  peninsula,  or  Greece,  or  Spain, 
or  Gaul,  or  other  parts  of  Europe,  receive  their  population  ?  we 
find  ourselves  passing  away  fi*om  the  study  of  minute  details, 
and  petty  subdivisions  conAising  us  with  numberless  anomalies 
and  intricacies  in  race  and  language,  and  coming  within  .view 
of  the  fountain  head,  we  obtain  a  glimpse  of  a  unity  of  origin 
among  the  races  which  peopled  Europe,  races  that  are  detached 
branches  of  one  common  stock,  sprung  fix)m  the  same  distant  line- 
age :  and  we  may  cease  to  wonder  at  the  event  which  happened 
at  the  battle  of  Marius  against  the  Ambro-Teutons,  when  fi*om 
the  ranks  of  the  army  of  the  barbarians  as  well  as  fi*om  those  of 
the  Italian  auxiliaries  there  burst  forth,  to  the  great  astonishment 
of  the  combatants,  the  same  war  cry,  "  Ambra,  Ambra ! "  * 

And  with  these  dim  and  uncertain  vestiges  before  us  of  a 
forgotten  unity,  which  are  to  be  met  with  everywhere  amid  the 
utmost  diversity  of  human  language,  we  begin  to  perceive  the 
basis  of  a  common  origin  of  race. 

We  are  indebted  to  M.  Ampere  for  the  commencement  of  a 
history  of  Rome,*  written  at  Rome  itself,  from  the  testimony 
of  archaeological  remains.  These  materials  have  been  arranged 
and  elaborated  with  much  genius  and  taste,  aided  by  a  skilful 
application  of  the  inventive  faculty.  In  order  to  write  his  his- 
tory, this  accomplished  scholar  and  poet  ascended  successively 
every  summit  of  the  locality  whence  he  might  obtain  a  survey 
of  the  surroimding  district.  But  we  may  ask  whether,  in  thus 
localizing  the  point  of  vision,  an  author,  does  not  run  a  risk  of 
restricting  too  much  his  field  of  observation?  In  order  to  in- 
vestigate feirly  the  history  of  the  distribution  of  mankind  in 
connection  with  the  corresponding  subdivisions  of  territory, 
should  not  the  philosopher  rather  ascend  to  the  summit  of 
Mount  Ararat,  and  thence  endeavour  to  trace  the  course  of 
those  streams  of  the  great  human  family  which  the  vast  Asiatic 

*  Plutarqao,  Me  de  Marlu4.    '  '  Paris,  1862.    Two  vols,  in  8vo. 
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cradle  of  our  race  has^  amid  the  dim  and  uncertain  haze  of  past 
ages,  successively  sent  forth  to  people  the  continent  of  Europe? 

Feeble  as  the  glimpse  may  be  which  we  get  of  the  progress 
of  different  tribes  towards  the  west,  the  comparative  study  of 
fi-agmentary  traditions,  customs  and  national  beliefs,  aided  by 
the  light  which  modem  researches  in  philology  have  thrown 
upon  the  subject,  enables  us  to  arrive  with  certainty  at  some 
grand  results.  We  are  in  a  position  to  assert,  that  certain 
powerful  races  belonging  to  the  Japhetic  family,  the  Iberians, 
the  still  more  powerful  and  extended  race  of  Kelts  (Gaels), 
and  their  kindred  race,  the  Cimbri,  have  given  to  the  Italian 
peninsula,  as  well  as  to  Spain  and  Gaid,  and  other  parts  of 
Europe,  their  population.  So  that,  although  these  countries 
were  peopled  at  different  times  by  races  who  immigrated  into 
them  in  dlfierent  proportions  by  separate  routes,  and  by  succes- 
sive invasions  or  immigrations,  they  are  inhabited  by  men  origi- 
nally of  the  same  race.  The  Ligiires,  the  Siciili  and  the  Sicani 
are,  according  to  the  most  commonly  received  opinion,  branches 
jfrom  the  same  Iberian  stock.  The  Umbrians,  according  to 
traditions  to  which  the  learned  Roman  was  not  a  stranger,  were 
regarded  as  the  progenitors  of  the  Kelts  or  Gaels  who  had 
crossed  the  mountains  into  Upper  Italy.^ 

The  mysterious  Pelasgi  were  but  tribes  of  Cimbri,  who, 
emanating  from  Thrace,  spread  themselves  over  certain  parts 
of  Asia  Minor  and  the  Grecian  Archipelago,  and  reached  even 
the  almost  sea-girt  land  of  Italy.  The  fact  of  their  being 
established  in  Greece  led  to  the  belief  in  their  Hellenic  origin, 
notwithstanding  that  they  preceded  by  a  long  time  the  races 
who  at  a  later  period  replaced  them,  and  even  borrowed  from 
them  the  appellation  of  Greeks  and  Hellenes.  From  the  same 
stock  of  Cimbri  sprung  the  Etruscans  or  Tyrrhenians  (although 
to  trace  their  derivation  from  the  common  stem  we  must  look 
further  back),  who  were  offshoots  of  another  branch  of  the 

'  "SaneUmbros  Galloram  veteram  DememorahiUh^txnmndi^Qh..^).   This 

propagmem  esse  M.  Antonins  refert"  Cornelius  Bochns  was  enfranchised  by 

(Cervlua,  ch.  12,  .^ihieid.).     This  M.  Sylla,  and  renowned  for  his  erudition. 

Antonins  Gnipho  was  a  preceptor  of  "  Umbri  Italias  gens  est,  sed  Gallornni 

Julias  Csesar,  and  came  from  Cisalpine  vcterum  propago  "  (Isidore  de  Seville, 

Ganl.   "BochusabsolvitGalloruin  vete-  De»  origines^Wh.is..  fi,2). 
rum  pTopaginem  Umbros  esse'*  (Solin, 
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Pelasgi^  and  at  a  subsequent  period  made  their  way  to 
Italy.* 

Lastly^  a  third  race  also  sprung  from  the  *^  Asiatic  cradle/' 
and,  tracing  its  lineage  to  the  source  personified  under  the 
name  of  Japhet^  must  be  reckoned  among  the  ancestors  of  the 
Italian  nation.  This  is  the  Ionic  race,  whose  descendants,  in 
after  ages  and  in  another  land,  threw  such  lustre  on  the  Pelasgic 
names  of  Greek  and  Hellenes.*  This  race,  at  its  first  appear- 
ance in  Europe,  settled  some  ofishoots  on  the  coast  of  Sicily  and 
Italy,  and  with  difiiculty  established  itself  in  Greece  by  expel- 
ling or  intermingling  with  the  Pelasgi,  and  at  that  time  gave  no 
promise  of  the  renown  that  was  destined  in  after  ages  to  be 
attained  by  its  descendants. 

Care  must  be  taken  not  to  confound  with  this  primitive 
Ionian  element  in  Italy  the  colonies  which  the  Greeks,  at  a 
much  later  period  and  in  the  height  of  their  prosperity,  founded 
in  that  country,  and  from  which  the  name  of  Magna  Grsecia 
came  to  be  given  to  a  portion  of  the  Italian  shores. 

Of  these  events,  whose  history  is  traced  with  difficulty  amid 
the  obscurity  that  overhangs  the  origin  of  the  human  race,  the 
most  recent  dates  back  as  far  as  fifi;een  or  sixteen  centuries 
prior  to  our  era,  and  seven  or  eight  hundred  years  before  the 
foimdation  of  Rome.  In  effect,  they  show  that  there  were  three 
principal  races  by  which  Italy  was  peopled,  the  Iberians,  the 
Kelts  or  Gaels,  with  their  kindred  Cimbri,  and  the  lones. 
And  the  early  population  of  Gaid  had  without  doubt  a  similar 
origin.  From  these  sources  emanated  the  ancient  races  now 
known  as  the  aboriginal  inhabitants  of  Italy,  not  in  a  single 
stream  pure  and  unmixed,  but  in  many  different  channels,  some- 
times uniting,  sometimes  crossing  each  other,  according  as  the 
accidents  of  locality  and  surrounding  circumstances  affected 
their  course.  Amongst  some  of  these,  as  was  the  case  with  the 
liigures  and  the  Siculi,  with  the  Ausoncs  and  their  offshoots, 
the  Volsci  or  Opici,  with  the  Umbrians  and  their  numerous 

I  "  Hrginas  dixit,  Pelasgos  ease  qui  pUit  primitift  de  la  race  de  Jafhte: 

Tyrrheni  rant:  hoc  ctiam  Varro  com-  Colmar,  1853,  p.  42  et  soq. 

momorat"  (Scrvins,  c.  8,  Mnmd^,  See  '  Vide  the  same  work  bj  M.  Berg- 

the  concise  bnt  instractiye  work  by  mann,  p.  54  ct  seq. 
M.  Bcrgmaniiy  of  Strasbnrg,  Le%  pen- 
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colonies,  with  the  Sabines  and  their  branches,  with  the  Piceni 
and  the  various  Sabellic  tribes,  with  the  Marsi,  the  Ilemici  and 
the  Etruscans,  the  race  of  the  Iberians,  or  Gaels  or  Cimbri, 
acquired  preeminence,  whereas  among  others,  as  in  certain  parts 
of  Latium  and  of  the  Italian  or  Sicilian  coasts,  the  lones  were 
in  the  ascendant. 

But  as  we  approach  the  period  when  the  history  of  Kome 
commences,  we  find  that  all  connection  with  the  past  and  all 
traces  of  unity  of  origin  had  been  forgotten.  At  the  present 
day  we  should  regard  the  internal  affairs  of  petty  communities, 
mere  fragments  and  infinitesimal  sections  of  a  population,  how- 
ever important  they  might  appear  in  their  own  annals,  as  matters 
of  very  little  significance.  Doubtless  these  petty  states  had  their 
own  history — their  growth,  their  divisions,  their  international 
wars,  their  poUtics,  coloured  by  the  accidents  of  the  time  and 
local  influences — but  the  end  of  all  of  them  was  Rome,  and  they 
were  absorbed  in  a  destiny  which  was  fated  to  embrace  the 
world. 

Notwithstanding,  however,  the  great  extent  to  which  the 
principle  of  dispersion  had  been  carried  out,  there  are  many 
indications  to  be  observed  of  the  existence  on  a  larger  scale 
of  previous  nationalities  which  had  gone  through  a  course 
of  prosperity  and  subsequent  decline ;  such,  for  instance,  as 
affinities  in  language  and  custom,  symptoms  of  unity  in  their 
systems  of  confederation  and  colonization,  political  alliances  and 
co-operations  in  military  ventures.  But  among  the  subordinate 
nationalities  which  existed  up  to  the  time  of  Rome,  and  were 
taken  up  and  finally  absorbed  by  her,  three,  viz.,  the  Latins, 
the  Sabines  and  the  Etruscans,  occupy  a  prominent  position. 
In  feet,  it  was  in  the  midst  of  these,  and  by  the  union  of  de- 
tached sections  fi:om  each  of  them,  that  the  new  political 
organization  was  formed.  And  in  whatever  proportions  this 
combination  was  effected,  there  is  no  doubt  that  it  was  the 
basis  upon  which  Rome  was  founded. 

The  Latin  element  had  the  double  advantage  of  territory 
and  antiquity,  the  Sabine  that  of  power  and  independence,  the 
Etruscan  that  of  civilization  and  religious  and  political  in- 
stitutions already  established  and  defined. 
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9.  The  method  by  which  the  union  between  a  certain  section 
of  the  Sabines  and  the  Romans  was  effected  is  related  in  detail 
by  tradition,  and  is  celebrated  in  the  national  poems.  The 
appellation  "  Quirites  "  was  the  sacred  name  of  these  Sabines, 
and  was  derived  according  to  Festus  from  the  goddess  Ceres, 
to  whom  they  offered  the  sacrifice  of  water  and  wine,  whence 
also  Cures  the  name  of  their  chief  city,  and  Curis  or  Quiris  the 
Sabine  lance,  the  emblem  and  instrument  of  power.*  The 
Quirinal  Hill  was  so  styled,  according  to  Varro,  because  it  was 
upon  its  summit  that  the  Sabines  encamped  when  they  came 
with  Tatius  from  Cures  to  Rome.*  The  twofold  origin  of  the 
Romans  is  also  indicated  in  their  sacrifices,  their  prayers  and 
their  religious  formulae.  And  the  phrase  "  Populo  Romano 
Quiritibusque  " — subsequently  altered  to  "  Populus  Romanus 
Quiritium" — ^would  seem  to  indicate  that  it  was  the  custom  at  one 
time  to  invoke  the  gods  on  behalf  both  of  the  Romans  and  the 
Quirites.*  Moreover,  it  was  from  the  Sabines  that  the  Romans 
themselves  took  the  name  of  Quirites,*  and  Romulus  was  called 
by  the  sacred  name  Quirinus.*  Thence  also  came  their  goddess 
Ciu-es  and  the  god  Quirinus,  the  deity  of  the  lance,  identified 
with  Romulus  and  to  whose  honour  a  temple  was  erected  on 
the  Quirinal  mount.^     This  lance  long  continued  to  play  an 


*  Festas,  on  the  word  Quirites: 
*•  Quirites,  dicti  Sabini  a  Can  dea,  cui 
aquaet  vino  sacra  faceresolitierant  .  . 
Ab  ejosdem  aatem  dese  nomine  viden- 
tar  item  ctires  Sabines  hastae  appcllatte, 
qnibns  ea  gens  armis  erat  potons." 

*  Varro,  De  lingv.4i  latina,  lib.  ▼. 
§  51:  "CoUis  (^irinalUt,  ob  Qnirini 
I'annm ;  sunt  qai  a  Qniritibns,  qui  cum 
Tatio  Caribas  venerunt  Romam,  quod 
ihi  liabncrint  castra/'  See  also  Festus, 
on  the  term  QuirinalU  collU, 

*  Festus,  on  the  word  Did:  "Did 
nios  erat  Bomnnis  in  omnibus  sficrificiis 
precibusque,  PoPULO  RoMAi^o  Quiri- 
tibusque, (jnod  est  Curensibus,  quae  ci- 
vi  tas  Sabinorum  potcntissima  f uit."  See 
this  religious  formula  altered  in  Anlns 
Gcllius,  lib.  X.  cap.  24,  a  formula  of 
the  Prietor  announcing  the  fetes  called 
Compitalia  for  the  Roman  people,  Qui- 
rites ;  and  Livy,  lib.  Tiii.  cap.  9,^  a  for- 
mula by  which  the  Consul  Decins  de- 
voted himself  on  behalf  of  the  Roman 


people,  Quirites. 

*  Livy,  lib.  i.  §  13:  "Ita  geminata 
nrbe,  ut  Sabinis  tamen  aliquid  daretur, 
Quirites  a  Curibns  appellati." 

*  Ovid,  Fastiy  lib.  ii.  line  477  et  seq., 
where  the  three  grounds  are  given  upon 
either  of  which  Romulus  may  have 
been  called  QtiiHnvs : — 

81  ve  quod  haste  curU  prlscls  ent  dicta  SabinU, 
BcUicus  a  telo  voiilt  in  astro  I)cua ; 

Bivc  suum  regl  noincn  posuero  Quirites ; 
Seu  quia  Komanls  junxerat  iilc  Cures. 

Festus,  on  the  word  Quirinv4  :  "  Qui- 
rinus ex  hac  causa  Romulus  est  appel- 
latns,  quod  cnri,  id  est  hasta,  uteretur, 
a  qua  Romani  eo  nomine  Romulum  ap- 
pellaverunt." 

«  Ovid,  Fasti,  lib.  ii.  line  611  :  — 
Templa  Deo  flunt,  collls  quoque  dictus  ab  iUo. 
It  was  the  latter  of  these  two  which 
gave  to  the  mountain  its  name  Quirinal, 
on  account  of  the  temple  there  erected 
to  Quirinus. 


Digitized  by  VjOOQIC 


THE  niSTOBT  OP  R03£AN  LAW.  13 

important  part  in  their  symbolic  ceremonies,  their  formulae  and 
the  technical  language  of  Koman  Law. 

10.  The  Etruscan  element  is  less  clearly  traced  in  popular 
tradition;  but  its  existence  can  be  satisfactorily  established 
irom  the  testimony  of  the  historians,  supplementing  that  of  tra- 
dition. Varro,  Festus,  Tacitus  and  Dionysius  of  Halicamassus 
tell  us  that  Mons  Caslius  was  so  named  from  one  Cselius  or 
Vibenna  Cseles,  a  noble  Etruscan,  who  had  come  with  his 
retinue  (cum  sua  manu)  to  the  succour  some  say  of  Komulus, 
others  of  Tarquinius  ^l^riscus,  and  established  his  residence  upon 
this  hill,  which  in  after  times  their  descendants  were  required 
to  abandon,  when  they  were  forced  to  take  up  their  residence  in 
the  plain  country,  because  the  position  upon  the  heights  when 
fortified  gave  them  an  advantage  and  enabled  them  to  domineer 
over  and  disturb  at  will  the  surrounding  territory.  Antiquarians 
are  not  agreed  as  to  the  name  of  their  king,  but  this  much  is 
certain,  that  they  formed  in  the  plains,  not  far  fi*om  the  Forum, 
a  settlement  which  received  from  them  the  name  of  the  Etrus- 
can Quarter  (  Vicus  Tuscus),  where  was  to  be  seen  the  statue 
of  Vertumnus,  the  principal  deity  of  Etruria.  The  Mons 
Cselius  was,  before  the  arrival  of  the  Etruscans,  called  Quer- 
quetulanus  on  account  of  its  being  thickly  covered  with  oak 
trees.  And  in  like  manner  Mons  Quirinalis  was  called,  before 
the  arrival  of  the  Sabines,  Agonius  or  iEgonus.* 

'  Yarro,  De  lingua  latimiy  lib.  y.  erat ;  mox  Cieliam  appellitatam  a  Caele 
§  46:  "  Cieliiis  mons,  a  Cffilio  Yibenno,  Vibenna,  qni  dnx  gentis  Etrascse,  quum 
Tnaco  dnce  nobili,  qni  cnm  sua  mann  anxilium  appellatnm  ductaviseet,  sedem 
dicitnr  Romnlo  venisae  aaxilio  contra  earn  acccperat  a  Tarqninio  Frisco,  seu 
Tatiam  regem :  hinc  post  Ca^Iii  mor-  quia  alias  re^m  dedit :  nam  scriptores 
tern,  qaod  nimis  mnnita  loca  tenerent  in  eo  dissentinnt ;  cetera  non  ambigna* 
neqne  sine  sospicione  essent,  dcdncti  sunt,  magnas  eas  copias  per  plana  etiam 
dicontnr  in  planum.  Ab  eis  dictns  ac  foro  propinqna  babitasse,  nnde  Tus- 
Ticns  Tnscns,  et  ideo  ibi  Yortomnnm  cnm  vicnm  e  yocabnlo  advenarnm  die- 
stare,  qnod  is  Deos  Etmrise  princeps/'  tam."  The  version  corrent  among  the 
Festns,  on  the  word  Ceelius :  "  Cselius  Etmscan  writers  was  somewhat  diffe- 
roons  dictas  est  a  Casle  quodam  ex  rent.  According  to  them  it  was  Servios 
Etmria  qui  Romnlo  auxilinm  adyersus  TuUins,  the  faithful  companion  of  Caches 
Sabinos  prsbnit,  eo  qnod  in  eo  domi-  Yibenna,  who,  after  his  reverse,  quitted 
cilinm  habuit"  Dion.  Halic,  lib.  ii.  Etmria  with  the  wreck  of  his  army  and 
§  88.  Tacitus,  Annalet,  lib.  iv.  §  45:  occupied  the  mount,  which  he  called 
*<  .  .  .  Montem  eum  antiquitus  Ctelius  in  honour  of  his  chief.  He  also 
Querquetulanum  cognomento  fuisse,  changed  his  own  Etruscan  name  from 
quod  talis  all  vie  frequens  fecundus^iuc  Mastarna  to  Servius  Tullius.    We  de- 
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The  existence  of  the  Etruscan  element  also  appears,  though 
somewhat  obscurely,  in  the  account  given  us  of  the  Luceres,  the 
third  section  of  the  Roman  people  {pars  tertia  populi  Romani), 
which  was  constituted  a  tribe  {distributa)  by  Tatius,  or,  accord- 
ing to  Festus,  by  Romulus.*  The  origin  of  the  name  Luceres 
was  explained  by  the  Romans  in  different  ways :  Livy  tells  us 
that  it  was  uncertain ;  ^  Festus  derives  it,  in  the  passage  just 
cited,  from  a  certain  Lucerus,  King  of  Ardea,  a  town  on  the 
coast  of  Latium,  who  also  came  to  the  succour  of  Romidus. 
But  from  Varro  we  learn  that  the  term  Luceres  was  Etruscan, 
and  Festus  himself,  in  another  passage,  derives  it  from  a 
Lucumon,  the  chief  of  this  band.  Cicero  tells  us  of  the  death 
of  this  Lucumon  while  fighting  with  the  Romans  against  the 
Sabines.'  This  Lucumon,  then,  is  evidently  no  other  than  the 
Etruscan  leader  Vibenna  CsbIcs.  All  doubt  as  to  the  correct- 
ness of  this  conclusion  is  dispelled  when  we  recollect  with 
Niebuhr  that  "  lucumo  "  is  merely  a  term  descriptive  of  dignity 
among  the  Etruscans,  and  the  error  has  clearly  arisen  from  the 
habit  of  regarding  it  as  a  proper  name.* 

A  further  trace  of  the  existence  of  the  Etruscan  element  is  to 


rive  this  Etrascan  yersion  from  what 
are  termed  the  Clandian  Tables,  which 
are  bronze  tables  discovered  in  1528  at 
Ljons,  where  thej  are  preserved,  and 
on  which  is  en^ved  a  speech  of  the 
Emperor  Clandios  on  the  concession  of 
the  ju4  senatorium  to  the  Gauls,  or 
their  right  to  be  called  senat-ors.  Pre- 
viously the  Annals  of  Tacitus,  lib.  ii. 
§  24,  presented  an  analysis  of  this  ora- 
tion, the  text  of  which  has  been  thus 
E reserved.  A  fac-rimile  of  the  text 
as  been  printed  by  M.  Monfalcon, 
librarian  to  the  municipality  of  Lyons, 
with  its  consent  (1851,  fol.)  It  is'  also 
to  be  found  in  the  greater  number  of 
the  editions  of  Tacitus.  That  the  Em- 
peror Claudius  wrote  an  Etruscan  ver- 
sion may  be  believed,  inasmuch  as  we 
find  from  Suetonius  that  he  wrote  a 
Greek  history  of  the  Etruscans  in 
twenty  volumes,  which  are  lost 

As'  to  the  primitive  name  of   the 

Quirinal  mount,  vide  Festus,  on  the 

words  QuirinalU  oollU  et  JEgonium, 

^  Festus,  on  the  word  Lucerenses: 

*' Lucerenses,   et   Luceres,   quas   pars 


tertia  Populi  Romani  est  distributa  a 
Tatio  et  Romulo,  appellati  sunt  a 
Lucero  Arde«  rege,  qui  auzilio  fuit 
Bomulo  ad  versus  Tatium  bellanti."  ^ 

*  Livy,  lib.  i.  §  13 :  Lucerum  nominis 
et  originis  causa  incerta  est. 

*  Varro,  De  lingtia  latina,  lib.  v. 
I  56 :  "  Tatiefuet  a  Tatio,  Ramnentes 
a  Bomulo,  Luceres^  ut  Junius,  a  Lucu- 
mone.  Sed  omnia  haec  vocabula  Tusca, 
ut  Volnius,  qui  tragcadtas  Tuscas  scrip- 
sit,  diccbat."  Festus,  on  the  word 
Luooffiedi:  ''Lucom<xli  a  duce  suo 
Lucumone  dicti,  qui  p<i8tea  Lucerenses 
appellati  sunt."  Cicero,  De  repuMwa, 
lib.  ii.  §  8 :  "  .  .  .  Et  suo  et  Tatii 
nomine  et  Lucumonis,  qui  Bomuli 
socius  in  Sabino  praelio  occiderat." 

*  Servius,  ad  ^nrid.,  lib.  ii.  line 
2G8 :  "  Duodecim  enim  lucumones,  qui 
reges  sunt  lingua  Tuscorum,  habebant" 
Et  lib.  viii.  line  475 :  "  Tuscia  duode- 
cim lucumones  habuit,  id  est  reges, 
qnibus  unus  prseerat"  Also,  lib.  x. 
line  202,  et  lib.  xi.  line  10.  Censorinus, 
J)e  die  natali^  c.  4 :  <<  Lucumones,  turn 
Etrurias  potentes." 
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be  found  in  the  account  given  by  tradition  of  the  arrival  at 
Rome  of  Tarquin,  with  his  people^  from  Tarquinii,  one  of  the 
principal  towns  of  Etruria.  Thus  each  of  the  three  elementary 
races  which  collectively  founded  Rome,  supplied  it  with  a  king, 
the  Latins,  Sabines  and  Etruscans. 

11.  It  must  not  be  supposed  that  this  Sabine  element  com- 
prised the  whole  of  the  Sabine  people,  much  less  that  the 
Etruscan  element  composed  the  whole  of  the  powerfiil  Etruscan 
nation;  but  they  were  clearly  sections  of  these  people — so 
clearly  that  we  may  concur  with  Floras,  who  observes  in  con- 
nection with  the  period  subsequent  to  the  "  social  war,"  that  the 
Roman  people  was  a  composite  of  Etruscan,  Latin  and  Sabine, 
which  had  united  the  blood  flowing  from  difierent  sources  and 
incorporated  into  one  body  its  various  members.^ 

12.  These  considerations  will  enable  us  to  grasp  tiie  prin- 
ciples of  the  customs  and  institutions  of  Rome  from  tiie  view 
they  give  us  of  pre-existing  nationalities,  whence  it  derived  its 
origin.  Upon  this  broad  basis  we  may  take  our  stand,  without 
carrying  our  researches  into  minute  details.  We  learn  from 
Censorinus  that  Yarro  divided  the  historic  period  into  three 
epochs.  The  first  he  called  a^ijXov  or  unknown,  because  it  is 
wrapt  in  the  obscurity  of  ignorance ;  the  second  /xudixov,  be- 
cause it  abounds  in  fables ;  and  the  third,  ferropixov,  derives  its 
materials  from  the  record  of  events  contained  in  annals  tiiat 
may  be  relied  upon.*  Vico  in  a  similar  manner,  but  with  more 
depth  of  view,  divides  the  historic  epoch  into  the  divine,  the 
heroic  and  the  human.*  Niebuhr  still  more  closely  follows 
Varro,  and  while  adopting  a  tripartite  system  of  division  witii 
reference  to  Roman  history,  in  his  first  edition  styles  the 
primitive  period  the  mythic  or  purely  fiibulous,  the  second 
mytho-historic  or  a  mixture  of  facts  and  fables,  and  the  tiiird 
historic  His  work  will  be  read  with  interest,  but  caution 
must  be  exercised  in  following  him   through  tiie  imaginary 

'  Floms,    lib.    iii.    §   19  :    '*  Qaam  membrifl,  et  ex  omnibus  Ttnm  est." 
Popalns  Romanna  Etrascos,  Latmos,  *  Cenaorinns,  De  die  natali,  §  24. 

Sabinoflqae  miscnerit,  et  unnm  ex  om-  *  Yico,  Pritiaipj  di  gcienza  niiora, 

nibas  BangQiocm  dacat,  corpus  fecit  ex  lib.  ir.  Del  oorto  ohe/anno  le  ?utzwni. 
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recitals  which  he  substitutes  with  the  assurance  of  certainty  for 
the  fables  of  the  two  earlier  periods.  Legend  may  be  sub- 
stituted for  legend,  and  conjecture  for  conjecture,  but  ideas 
that  live  in  the  traditions  and  literature  of  an  entire  nation, 
form  themselves  part  of  its  history  if  only  as  representing  the 
national  faith.  This  is  the  principle  we  wish  to  follow.  In 
his  first  edition,  Niebuhr  presents  us  with  a  Rome,  a  mere 
Etruscan  colony,  a  little  fortified  town  built  on  the  Mons  Pala- 
tinus  and  tracing  its  origin  back  to  the  era  of  the  Pelasgi,  and 
embodying  in  the  course  of  time  the  villages  on  the  neigh- 
bouring hills  by  which  it  was  surrounded.  Next  he  presents 
us  with  a  Sabine  town  on  Mons  Quirinalis,  and  then  an 
Etruscan  town  on  Mons  CseUus,  thus  reproducing  under  the 
shape  of  conjectures  transformed  into  assertions  the  theory  of 
the  three  national  elements  attested  by  antiquity,  the  Latin,  the 
Sabine  and  Etruscan.  Of  the  towns  or  villages  of  Remmia, 
Vaticum,  Quirium  and  Lucerum,  the  ancients  have  made  no 
mention. 

1 3.  Bearing  in  mind  this  idea  of  the  component  element  of 
the  Roman  people,  at  a  period  when  their  history  commences, 
we  are  in  a  position  to  approach  the  study  of  their  institutions. 
And  as  we  shall  here,  even  more  than  in  the  study  of  historic 
events,  come  in  contact  with  the  brilliant  works  of  Vico  and 
Niebuhr,  which  may  not  be  ignored,  although  we  are  not  able 
to  accept  their  fundamental  data,  it  appears  necessary,  before 
we  proceed  further,  to  place  on  record  our  view  of  the  writings 
of  these  eminent  authors. 

The  tendency  of  Vico  is  to  generalize.  His  aim  is  to  dis- 
cover the  general  principles  of  law,  as  the  laws  are  necessarily 
interwoven  with  the  history  of  the  human  race.  The  history 
and  the  law  of  Rome  are  only  introduced  as  examples,  of  great 
importance,  it  is  true,  on  account  of  the  attention  they  have 
received  in  modem  times,  but  nevertheless  as  mere  examples 
which  the  writer,  not  without  using  some  constraint  to  mould 
them  to  suit  his  views,  has  adduced  to  illustrate  certain  philo- 
sophic dogmas  of  his  own.  The  author's  fertility  of  idea,  his 
depth  of  view,  the  glimmering  light  of  certain  fimdamental 
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principles  which  he  imagines  he  has  discovered,  are  charac- 
terized by  that  vagueness,  incoherence,  caprice  and  sometimes 
even  the  absence  of  sound  reasoning,  which  are  peculiar  to 
writers  of  great  genius.  In  connection  with  the  study  of  the 
institutions  now  occupying  our  attention  he  has  laid  down 
general  principles  which  ought  to  be  accepted  as  indisputable, 
and  others  which  ought  to  be  as  definitely  rejected.  And  as  to 
his  details,  they  are  in  many  respects  unnecessary  to  a  thorougli 
acquaintance  with  Roman  law,  and  a  jurist,  guided  in  his  study 
of  the  subject  by  the  document  before  him,  would  be  justified  in 
rejecting  them  as  fanciful 

The  special  subject  of  Niebuhr's  work  is  the  history  of 
Home,  in  which  considerable  attention  is  bestowed  upon  the 
institutions.  It  is  a  work  of  much  learned  research,  and  the 
author,  who  delights  in  the  minutest  details  of  archaeological 
investigation,  has  freely  consulted  and  made  use  of  the  evi- 
dence afforded  by  relics  of  antiquity.  Though  he  does  not 
profess  to  be  a  jurist,  still  the  student  is  indebted  to  him  for  the 
greatest  service  rendered  to  the  study  of  Roman  law  in  modem 
times — ^the  production  of  the  Institutes  of  Gaius,  of  which  he 
was  the  first  to  discover  the  palimpsest.  For  this  we  owe  him 
a  deep  debt  of  gratitude.  As  a  critic  he  was  subtle  and  in- 
genious ;  as  a  writer  he  could  call  to  his  aid  a  brilliant  imagina- 
tion and  the  conceptions  of  a  poet.  But  like  many  archaeologists 
he  is  prone  to  self-deception,  at  one  time  being  too  visionary,  at 
another  under  a  conviction  which  he  will  not  allow  to  be  dis- 
putable, he  relates  as  fact  that  which  is  mere  fiincy,  without 
affording  the  slightest  indication  of  the  licence  he  has  taken. 
Consequently  his  work  is  in  places  a  collection  of  antiquarian 
dissertations,  which  as  intercalations  are  always  instructive, 
though  long  and  tedious ;  in  others  his  style  is  most  attractive, 
and  his  delineations  iuU  of  life.  It  is  no  matter  of  surprise, 
therefore,  that  upon  a  great  nimiber  of  points  his  labours  have 
thrown  much  light  and  have  materially  assisted  the  jurist  in  his 
study  of  Roman  law,  more  particularly  with  reference  to  the 
period  when  the  history  of  this  law  begins  to  emerge  from  the 
obscurity  of  its  early  origin.  But  in  his  treatment  of  the  Roman 
constitution  and  the  divisions  and  social  relations  of  the  different 

VOL.  I.  c 
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classes  of  the  population  at  this  epoch,  in  the  absence  of  docu- 
mentary evidence  he  has  trusted  too  much  to  imagination.  It 
is,  therefore,  only  with  the  utmost  caution  that  many  of  his 
ideas  in  this  particular  branch  of  the  subject  can  be  introduced 
into  a  history  of  the  law.  He  appears  to  us  to  start  from  an 
erroneous  basis,  and  we  consider  it  hazardous  to  admit  theories, 
constructed  with  no  attention  to  critical  accuracy,  into  an 
elementary  work  in  which  nothing  should  find  a  place  except 
established  truths.  Preoccupied  with  examples  derived  from 
the  history  of  society  in  the  middle  ages,  and  especially  of  the 
petty  states  of  Germany,  Niebuhr,  even  in  the  terminology 
adopted  by  him  on  a  principle  completely  at  variance  with  the 
language  of  the  Romans,  has  occasionally  produced  the  same 
efiect — if  I  may  be  permitted  to  use  such  an  illustration  in  a 
subject  of  this  nature — as  would  be  produced  by  a  painter  who 
should  represent  Abraham  as  about  to  accomplish  the  sacrifice 
of  his  son  with  firearms. 

14.  Whatever  licence  may  be  allowed  a  writer  treating  of 
ordinary  history,  in  that  of  jurisprudence  there  should  be  no 
room  for  the  play  of  the  imagination,  for  it  is  a  subject  that  re- 
quires to  be  handled  with  the  most  severe  and  scrupulous  exact- 
ness. We  have  accordingly,  so  fitr  as  is  possible,  derived  our 
materials  solely  from  written  sources  left  us.  by  the  Romans 
themselves.  We  are  about  to  follow  the  history  of  this  people 
throughout  their  career  of  development,  and  in  doing  so,  we 
shall  have  our  attention  directed  to  the  public,  the  sacred,  the 
private  law,  and  the  customs  of  the  people  successively.  The 
first — public  law — comprises  the  constitution,  the  machinery  of 
legislation^  the  administration  of  justice,  the  appointments  to 
office,  the  right  of  contracting  peace  or  making  war.  The 
sacred  law,  which  among  the  Romans  was  intimately  connected 
with  and  formed  a  branch  of  political  law,  regulated  the  cere- 
monies of  religion,  and  their  observance  in  pubUc  and  private 
life,  and  the  election  and  authority  of  the  pontiffs.  Private  law 
is  that  which  concerned  the  interest  of  individuals  in  their  mutual 
relations  with  each  other,  and  regulated  their  marriages,  their 
contracts,  their  property  and  their  inheritance.     And,  lastly,  we 
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shall  consider  custom^  the  influence  of  which  was  equally  great 
over  pubUc,  sacred  and  private  law. 

The  divisions  of  the  population  into  patricians  and  plebeians^ 
into  patrons  and  clients,  whence  the  patrician  ^^gens/'  the 
whole  forming  collectively  the  Populus  Romanus ;  its  distribu- 
tion into  three  tribes  and  thirty  curies ;  the  assembly  of  the 
curies ;  the  senate ;  the  kingly  office,  are  the  political  institu- 
tions whose  origin  was  attributed  by  Roman  tradition  to  the 
time  of  Romulus,  and  all  of  which,  by  the  common  consent  of 
historians,  poets,  statesmen  and  jurists,  are  ascribed  to  the  first 
king.^  The  existence  of  these  institutions,  which  either  in 
their  entirety  or  in  firagmentary  portions,  have  been  carried  on 
from  age  to  age,  through  gradual  modifications  and  trans- 
formations, cannot  be  called  in  question,  but  it  is  impossible  to 
give,  with  any  certainty,  a  detailed  account  of  their  origin  or 
organization  in  early  times,  because  the  only  writings  worthy  of 
reliance  that  refer  to  the  subject  are  wanting  in  these  details. 
But  this  much  may  be  asserted  with  confidence,  that  these 
institutions  were  but  imitations  of  similar  institutions  in  vogue 
at  the  same  time  among  other  Italian  nations. 


Section  II. 

Patricians  and  Plebeians  {Patresy  Pairicii;  Plebs, 

Plebeii), 
Patrons  and  Clients  {PatronU  Clientes). 
Patrician  "  Gentes  "  {Populus  Romanus). 

1 6.  The  commencement  of  civilization  was  not,  as  poets  tell 
us,  a  golden  age,  or  an  age  of  wisdom,  equality  and  liberty,  for 
the  march  of  himian  progress  is  in  an  opposite  direction.  And 
we  may  accept,  as  an  undisputed  feet,  the  axiom  laid  down  by 
Vico,  that  nature  everywhere  commences  with  the  gross  and 
unrefined.  The  birth  of  nations  is  in  slavery,  inequality,  and 
ignorance ;  and  the  Italian  nations,  among  which  Rome  was 
founded,  were  no  exceptions  to  the  rule.     Their  people  were 

*  See  Cicero,  De  repuhUca,  lib.  ii.  §  8. 
C2 
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either  slaves  or  aristocrats.  We  must  not,  therefore,  be  sur- 
prised to  find  the  people  in  the  earliest  times  divided  into  classes 
differing  widely  in  their  condition,  a  superior  and  dominant 
caste  having  the  right  of  intermarriage,  equal  privileges,  a 
monopoly  of  sacerdotal,  political  and  judicial  functions — ^the 
-psLtTicisLns  (patresy  patricii);  and  an  inferior  and  subject  class, 
prohibited  from  alliance  with  the  former,  neither  admitted  to 
its  rights  or  its  laws,  distributed  among  the  different  families 
of  the  patricians,  from  whom  they  received  protection  as  an 
incident  of  clientage,  and  excluded  from  pubHc  fimctions — ^these 
were  the  plebeians,  or  plebs  {plebs,  plebeii);  and,  finally,  a 
third  class,  which  in  no  degree  formed  part  of  the  State,  with- 
out civil  rights,  and  living  the  life  of  animals,  being  regarded 
by  the  head  of  the  family  in  no  other  light  than  as  mere 
properly — a  chattel.  These  were  the  slaves  {servi,  mancipia). 
The  explanation  of  this  classification  is  to  be  sought  for  in 
the  diversified  origin  of  the  Roman  population,  in  the  distinct 
elements  of  which  it  was  composed,  in  the  fact  of  there  being 
an  asylum  among  them  ever  open  to  the  stranger  or  the  fugitive 
slave,  in  the  then  existing  customs  of  war,  and  the  fate  which 
awaited  the  inhabitants  of  towns  and  districts  either  in  the 
character  of  captives  or  conquered  people.  This  is  a  field  of 
study  long  since  explored.  And  it  must  be  borne  in  mind  that 
these  social  characteristics  were  those  of  all  the  Italian  nations 
of  the  period,  among  which  Rome  subsequently  attained  pre- 
eminence. Each  of  the  Italian  towns  and  petty  states  had  its 
superior  and  governing,  and  its  inferior  and  governed  class. 
Clientage,  slavery  and  enfi-anchisement  were  in  vogue,  and 
produced  everywhere  analogous  results.  "  The  nations  by 
which  we  are  surrounded,"  said  Appius  Claudius,  in  his  vehe- 
ment harangue  against  the  plebeians,  ^^are  governed  by  the 
great,  and  there  is  not  one  of  them  which  presents  an  instance 
of  equal  legal  rights  being  shared  by  the  governing  and  the 
governed  classes."*  Censorinus,  speaking  of  the  miraculous 
birth  of  men,  relates  a  story  foimd  in  the  books  of  the  Etrus- 
cans, that  in  a  field  forming  part  of  the  territory  of  Tarquinii; 

»  Dion.  lib.  vi.  §  54. 
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the  plough  turned  up  from  the  furrows  an  infant,  Tages,  who 
commenced  teaching  the  art  of  divination,  which  was  com- 
mitted to  writing  by  the  "  lucumons."  This  was  at  the  time 
the  governing  class  in  Etruria,  and  held  the  same  position  as 
the  patricians  at  Rome,*  which  in  this  respect  resembled  the 
other  Italian  cities,  although  it  placed  its  peculiar  complexion 
and  stamp  upon  its  institutions.  And  it  is  by  attention  to  this 
division  of  the  Roman  people  that  the  study  of  their  public 
or  private  laws  is  to  be  commenced.  The  two  castes,  the 
patrician  and  plebeian,  present  a  clearly  defined  line  of  demar- 
cation between  the  two  elements,  whose  disputes  and  struggles 
ultimately  result  in  a  perfect  equality  of  social  status^  legal 
rights  and  customs. 

16.  Another  of  the  ancient  Italian  institutions  is  the  bond  of 
clientage:  and  the  history  of  Rome  itself  furnishes  us  with  proof 
of  its  existence  in  the  other  nations  of  Italy.  Thus  we  find 
Attus  Clausus,  a  noble  Sabine,  afterwards  known  at  Rome  as 
Appius  Claudius,  flying  from  RegiUum  to  seek  refiige  in  Rome 
accompanied  by  a  large  number  of  his  clients  {magna  clientum 
comitatus  manu).  Dionysius  goes  so  far  as  to  assert  that  five 
thousand  was  about  the  number  of  relations  and  clients,  fit  to 
bear  arms,  who  accompanied  him.*  Again,  at  the  siege  of  Veii, 
we  find  nobles  from  all  parts  of  Etruria  flocking,  with  their 
clients,  to  the  succour  of  the  city.*  An  exact  and  detailed 
acquaintance  with  this  institution,  if  in  our  possession,  would 
throw  great  light  upon  the  social  condition  of  the  Romans,  upon 
the  composition  of  the  great  patrician  houses,  and  upon  many 
important  points  connected  with  public  and  private  law. 

This  bond  of  clientage  between  the  patricians  and  those  who 
attached  themselves  to  them  in  the  capacity  of  clients,  gave  rise 
to  a  new  distinction  in  the  relative  position  of  persons,  that  of 
patrons  (patroni)  and  of  clients  (clientes).    The  classic  authority 

>  Censorinns,  §  4,  in  fine:  "  Nee  non  §  23,  and  Ammian.  Marcellin.  lib.  xxi. 

in  agro  Tarquiniensi  puer  dicitnr  exa-  |  1. 

ratus,  nomine  Tages,  qni  disciplinam  *  I^ivji  lib.  ii.  §  16;    Dion.  lib.  v. 

cecinerit  extispidi :  quam  lucnmones,  §  39. 

tnm  EtrnriaB  potentes,  exscripsemnt."  •  Dion.  lib.  ix.  §  5. 
See  also  Cicero,  De  ditinationCf  lib.  ii. 
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on  this  subject  is  Dionysius,'  who  shows  that  reciprocal  rights 
and  duties^  though  differing  in  kind^  existed  between  the  patron 
and  the  client.  On  the  part  of  the  patron  towards  the  clients 
there  was  the  duty  of  protection,  assistance  and  instruction  in 
the  law,  a  general  regard  for  their  interests  and  oversight  of 
their  affiiirs  during  their  presence  or  absence,  and  the  obligation 
of  commencing  or  defending  all  actions  necessary  for  their  pro- 
tection. This  writer  here  confines  himself  to  obligations  con- 
nected with  legal  rights,  the  management  of  pecuniary  matters 
and  litigation,  which,  firom  the  earHest  times,  were  regarded  as 
affitirs  of  the  utmost  importance  among  the  Romans.  The 
picture  is  correct  so  far  as  it  is  confined  to  the  period  when 
Dionysius  of  Halicamassus  wrote ;  but  in  other  respects  it 
requires  to  be  supplemented.  The  pecuniary  burdens  to  be 
borne  by  the  clients  for  the  benefit  of  their  patrons  were 
marriage  portions  for  the  daughters  of  the  latter,  the  ransom 
of  the  patron  or  his  sons  fi*om  captivity,  cesses  for  roads,  cost  of 
unsuccessfiil  litigation,  the  payment  of  fines,  expenses  connected 
with  the  magisterial  offices  and  all  other  public  charges.  On 
the  part  of  both,  such  was  the  reciprocity  of  obligation,  it  was 
forbidden  for  one  to  be  the  accuser  or  a  witness  against  the  other, 
or  to  lend  assistance  to  or  join  the  ranks  of  his  enemy.  Who- 
ever was  guilty  of  any  of  these  acts  became  liable  to  the  law 
against  traitors  and  to  be  sacrificed  to  the  gods  {sacer  esto). 
And  it  is  a  proof  of  the  great  antiquity  of  this  institution  among 
the  Italian  nations,  that  it  belonged  to  a  period  when  hiunan 
sacrifices  were  in  vogue,  and  when  the  guilty  were  immolated  at 
religious  festivals  upon  the  altar  of  the  deity  to  whom  they  had 
been  dedicated.  Dionysius  of  Halicamassus,  speaking  of  the 
time  of  which  he  wrote,  teUs  us  that  it  was  lawfiil  for  every  one 
to  kill  them  with  impunity ;  and  this  is  confirmed  by  Festus,  on 
the  meaning  of  the  word  "  sacer." 

It  is  impossible  not  to  recognize  a  great  similarity,  though 
imder  very  different  aspects,  between  the  relations  that  existed 
between  the  patron  and  his  client  and  those  established  in  our 
feudal  period  between  the  lord  and  his  vassal.     In  the  case  of 

*  Dion.  lib.  ii.  §  9  et  seq. 
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sabsidies  the  connection  was  exactly  similar^  vi2.  the  marriage 
portion  of  the  eldest  daughter  and  the  ransom  fix)m  captivity. 

The  tradition  of  this  bond  of  union  between  the  patron  and 
his  client  was  long  retained  as  a  Roman  maxim  in  times  when 
the  primitive  character  of  the  institution  was  almost  entirely 
forgotten.  Virgil,  in  his  description  of  the  infernal  regions, 
subjects  to  the  same  punishment  the  man  who  has  struck  his 
&ther  and  the  patron  who  has  practised  fraud  upon  his  client — 

"  Pnlsatusye  parens,  et  fraos  innexa  clienti."^ 

Aulus  Gellius  represents  a  conversation  as  taking  place  be- 
tween certain  sages  and  some  noble  Bomans  concerning  the 
relative  importance  attributed  by  ancient  custom  to  family  and 
to  social  obligations  {officio).  Here  it  is  at  once  admitted  that 
immediately  after  the  observance  of  duty  to  parents  (parentes) 
comes  that  of  a  guardian  to  his  ward,  and  in  the  second  place 
that  towards  the  client,  "  qui  sese  itidem  in  fidem  patrocinium- 
que  nostrum  dediderunt."  In  the  third  place  are  ranked  duties 
towards  a  guest,  and  after  these  duties  towards  cognati  and 
allies.  And  Aulus  Gellius  is  confirmed  by  the  discourses  of 
M.  Cato,  of  the  Pontifex  Maximus,  C.  Caesar,  and  the  writings 
of  the  jurist  Massurius  Sabinus.  Cato  says,  "  testimony  may 
be  given  in  fi^vour  of  a  client,  against  cognati^  by  a  patron ;  but 
none  can  be  given  against  a  client.  Next  to  the  name  of  father 
that  of  patron  stands  highest."^ 

One  of  the  illusions  of  Niebuhr,  which  we  reject,  is  his  theory 
that  the  clients  were  an  order  of  the  people  entirely  distinct 
from  the  plebeians.  He  gives  them  a  distinct  origin  and  an 
independent  position  in  order  to  bear  out  his  conclusion,  which 
after  all  is  immaterial,  that  the  plebeians  in  their  struggle 

*  Virgil,  JSn.f  lib.  tI.  line  609.  "  Nam  neqne  hominnm  morte  memoria 

'  Anl.  Cell.  lib.   y.  ch.   13.      The  deleri  debet^qainaproximisretineatnr; 

speech  of  Cato,  quoted  by  him :  ''  Ad-  neqne  clientes  sine  snmma  infamia  de- 

Tersns  cognatoe  pro  cliente  testator;  Beripossnnt;  qnibns etiam a propinqnis 

tcstrmoninm  adversns  clientem  nemo  noatris  opem  ferre  institoimns."     So 

dicit :  patrem  primnm,  postea  patronnm  Anl.  Gell.  Ub.  xx.  ch.  1,  in  his  com- 

proximnm  nomen  habere."    Of  Mas-  mentarj  on  the  law  of    the  Twelve 

snrios  Sabinns :  "  In  officiis  apnd  ma-  Tables :  <*  Sic  (Popnlas  Romanns)  cli- 

joresitaobseiTatnmestyprimamtntelse,  entem  in  fidem  acceptnm  cariorem  ha- 

deinde  hospiti,  deinde  client!,  tnm  cog-  beri  qnam  propinquos,  taendomqae  esse 

nato,  postea  affini.*'     Of  C.  Csesar :  contra  cognatos  censnit." 
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against  the  patricians  were  not  revolted  cKents,  but  that  they 
were  an  oppressed  section  of  the  population  rising  against  their 
oppressors.  Clientage,  whatever  may  have  been  its  advantages, 
was  a  species  of  service — ^the  subjection  of  an  inferior  to  a 
superior  caste.  Clients  or  no  clients,  they  were  governed  by 
the  patricians,  the  privileged  race  monopolizing  the  spiritual 
and  secular  government  of  the  state.  There  is  no  necessity  to 
seek  for  any  other  explanation  or  apology  for  the  struggle. 
The  entire  testimony  of  antiquity  convinces  us  that  the  clients 
formed  part  of  an  inferior  class.  It  is  almost  capable  of  demon- 
stration that,  in  the  first  ages  of  Rome,  all  the  plebeians  were 
distributed  among  and  attached  to  the  several  patrician  houses 
by  the  bond  of  clientage,  if  not  already  enfranchised.  This  is 
supported  by  the  popular  tradition  of  Romulus.  Cicero  makes 
this  remark  in  his  treatise  on  the  Republic,*  and  M.  Manlius,  in 
his  oration  to  the  plebeians  against  the  patricians,  bids  them 
calculate  their  own  numbers  and  that  of  their  adversaries.  "  So 
many  clients  as  you  were  formerly,  when  subservient  to  one 
patron,  so  many  will  you  now  be  against  one  enemy."* 

This  much  is  certain,  that  as  a  result  of  the  continuous  in- 
crease of  the  plebeians  in  proportion  to  the  growth  of  power  in 
Rome  and  the  increase  of  population,  a  time  arrived  when  the 
number  of  plebeians  attached  as  clients  to  the  patrician  houses 
was  exceedingly  small  in  comparison  with  the  great  body  of 
plebeians  not  so  attached.  And  the  bond  by  which  they  were 
united  to  their  patrons,  the  duties  imposed  by  virtue  of  their 
position  as  clients,  their  enrolment  in  the  first  organization  of 
the  comitia  in  the  fiimilies  of  their  patrons  (although  we  have 
no  certain  knowledge  how  that  enrolment  was  effected),  the 
prohibition  against  lending  aid  to  the  enemies  of  their  patrons 
under  pain  of  being  adjudged  traitors,  all  contributed  to  place 
them  in  the  situation  of  apparent  supporters  of  the  patricians  in 
the  struggle  with  the  plebeians,  and  caused  them  to  be  regarded 
as  forming  a  part  of  the  patrician  force,  and  sometimes  as  me- 
diators and  intercessors  between  the  contending  parties. 

*  Cicero,  De  rejmUica,  lib.  li.  §  9:  •  Livy,  lib.  vi.  §  18:  "Quot  enim 

"  Et  habuit  (Romnlus)  plebem  in  cli-  clientcs  circa  singalos  fuistis  patronos, 

entelas  principum   descriptAm ;    qnod  tot  nunc  adversns  anum  hostem  eritis." 
qaantu!  fuerit  utilitati,  post  videro." 
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And  it  IS  equally  certain  that  in  the  deliberations  of  the 
plebeian  tribes,  where  they  were  numerically  insignificant,  their 
influence  ceased  to  be  the  same  as  in  the  other  assemblies. 
From  aU  the  texts  collected  by  Niebuhr  in  support  of  his  pecu- 
liar views,  there  is  not  one  that  militates  against  the  truth  of 
these  conclusions. 

But  the  picture  which  Dionysius  of  Halicamassus  supplies 
regarding  the  institution  of  clientage  is  deficient  in  many  fea- 
tures which  are  necessary  to  convey  a  clear  idea  of  the  social 
condition  of  the  people  at  this  early  period  of  their  history. 
Some  of  these  features,  which  have  no  doubt  been  effaced  by 
time,  we  may  discover  in  the  study  of  what  are  known  as  the 
patrician  **  gens"  or  "  gentes." 

17.  Here  again,  notwithstanding  the  credit  accorded  to 
Niebuhr  by  other  writers,  we  place  no  reliance  on  the  theory 
he  has  invented,  nor  can  we  accept  the  figure  three  hundred, 
which,  according  to  him,  was  the  number  of  the  patrician 
"gentes."  Such  a  limit,  ingenious  as  may  appear  the  combi- 
nation of  numbers  by  which  it  is  determined,  is  inadmissible  in 
connection  with  a  matter  so  variable  as  that  of  the  number  of 
**  gentes,"  which  of  necessity  was  ever  fluctuating — a  fiwst  ad- 
mitted by  Niebuhr  himself  in  other  matters  not  involving  these 
symmetrical  rules.  Notwithstanding  the  absence  of  written 
authorities  on  this  point,  we  still  have  sufficient  data  to  enable 
us  to  form  an  estimate  of  the  Koman  "  gens,"  accurate  enough 
for  the  jurist,  preferable  to  that  of  Niebuhr  and  fiur  more  simple, 
and  one  which  possesses  the  requisite  precision  for  the  applica- 
tion of  the  law  regarding  it.  As  we  shall  enter  at  length  into 
this  discussion  in  treating  of  the  succession  of  the  "  gens,"  it 
will  be  sufficient  to  give  in  this  place  a  summary  of  the  results 
at  which  we  have  arrived.* 

The  first  requisite  to  constitute  a  gensy  that  is  to  say,  an  en- 
tirety, a  genealogical  aggregation,  was  the  fact  that  in  retracing 
the  descent  to  the  ultimate  stock,  no  instance  could  be  found  of 
an  ancestor  having  ever  been  in  a  state  of  slavery,  or  any  kind 
of  vassalage  whatever.      This  is  the  definition  given  by  the 


•  See  Ortolan's  Institutet,  vol.  iii.  end  of  title  2 
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Pontiff  ScdBTola  and  quoted  verbatim  by  Cicero.*  For  in  early 
times,  as  we  shall  shortly  see,  not  only  were  the  patricians  alone 
in  such  a  position,  but  the  very  idea  coidd  not  enter  into  the 
mind  of  a  plebeian  of  ever  attaining  to  such  a  position.  In 
fitct,  by  combining  the  results  of  these  two  ancient  institutions 
of  the  Italian  nations — on  the  one  hand,  slavery  and  enfran- 
chisement; on  the  other,  clientage— if  we  go  back  to  the  period 
when  every  plebeian  who  was  not  either  an  enfranchised  man  or 
the  descendant  of  one,  was  a  client,  we  see  clearly  that  no  one 
of  plebeian  origin  either  in  his  own  person  or  that  of  his  an- 
cestor was  free  from  the  taint  of  slavery  or  some  form  of  vas- 
salage. The  patricians  alone  could  claim  such  an  origin — a 
pure  blood :  they  alone  were  able  to  form  by  the  reunion  of 
different  branches,  sprung  fit)m  a  common  stock,  and  united 
by  the  ties  of  agnation,  a  gens;  they  alone  could  possess  the 
qualification  of  gentiles^  that  qualification  which,  stripped  of  a 
portion  of  its  ancient  signification,  has  been  handed  down  to  us 
by  tradition,  and  which  is  expressed  in  the  languages  of  modem 
Europe  by  the  terms  ^^gentilhomme,"  "  gentilhuomo,"  "gentil- 
hombre  "  and  *^ gentleman." 

The  most  prominently  marked  feature  of  the  period  to  which 
we  refer — a  feature  which  the  more  readily  escapes  the  memory 
because,  as  time  passes,  or  society  becomes  renewed,  or  laws 
changed,  the  reality  of  the  past  disappears — ^was  that  at  the 
foundation  of  Rome  all  of  the  population  who  were  not  patri- 
cians were  distributed  among  that  order. 

In  fact,  to  each  patrician  "gens"  there  were  attached  two 
accessory  subordinate  classes,  the  clients  of  the  patrician  of  the 
gens  with  their  descendants,  and  the  descendants  of  their 
enfranchised. 

The  clients,  as  well  as  the  enfranchised,  adopted,  with  a 
peculiar  termination,  the  name  of  the  gens  to  which  they  were 
attached  in  a  kind  of  civil  relationship ;  and  the  title  of"  patron," 
diminutive  of  "pater,"  indicated  both  this  species  of  relationship 
and  the  powers  which  resulted  from  it. 

They  were  attached  consequently,  with  their  descendants,  to 

*  "  Quorum  majorum  nemo  seryitutem  servirit."    (Cic.  Top.  §  6.) 
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the  religious  rites  and  sacrifices  peculiar  to  their  ''gens"  {sacra 
ffentilitia);  they  had  as  their  "gentiles"  the  members  of  the 
^ens  to  which  they  belonged,  in  the  order  of  their  respective 
degrees  of  agnation ;  for,  as  in  tracing  their  pedigree,  they  in 
each  case  arrived  at  an  ancestor  who  had  been  tainted  by  slavery 
or  clientage,  they  could  not  point  to  any  individual  as  their 
personal  gentile,  but  were,  so  to  say,  placed  derivatively  in  the 
genealc^  of  another.  "  Have  you  ever  heard  who  constituted 
the  first  Koman  patricians  ?  Certainly  not  men  who  fell  &om 
heaven,  but  those  only  who  were  able  to  specify  their  ancestors; 
in  other  words,  none  but  the  '  ingenui.' "  ^ 

"  Ingenuus,"  a  word  whose  legal  signification  has  changed 
with  the  modification  of  the  social  condition  of  those  to  whom 
it  has  been  applied,  indicated,  in  primitive  Koman  history,  one 
who  was  bom  in  a  ffens,  one  who  had  a  genealogy,  one  who 
could  show  a  line  of  descent  fi*ee  to  its  fountain  source  fi-om 
every  taint  of  vassalage.  In  short,  if  the  patricians  did  not  de- 
clare themselves  actually  descended  firom  heaven,  they,  at  least, 
not  unfi-equently  laid  claim  to  have  been  instructed  by  those 
who  had  thence  descended  -such  were,  for  example,  the  lucu- 
mons  of  Etruria,  receiving  fi"om  the  mouth  of  the  divine  Tages 
the  secrets  of  the  art  of  divination.* 

The  notion  of  the  ffens  is  completed  by  another  feature,  the 
right  of  tutelage  and  inheritance  enjoyed  by  the  patron  as  to 
his  clients  and  their  descendants — rights  which  in  default  of 
tutors  and  legitimate  heirs  finally  devolved  upon  the  patricians 
of  the  ffens  of  which  these  families  were  dependent. 

All  who  have  carefully  studied  Roman  antiquities  have  been 
satisfied  of  the  existence  of  these  rights  of  tutelage  and  succes- 
sion to  the  client  and  his  descendants  and  to  the  enfi-anchised, 
although  they  may  not  have  been  able  to  find  it  anywhere  spe- 
cifically mentioned,  because  this  constitutes  the  basis,  so  to 

'  "  Semper  ista  audita  ennt  eadem,  Publins  Decins  Mns,  Livy,  lib.  x.  §  8. 

penes  tob  anspicia  esse,  vos  solos  gen-  We  shall  give  shortly  the  exact  mean- 

tein  habere,  vos  solos  jnstam  imperiuin  ing  of  the  words  **patrem  oiere  ^os- 

et  anspicia  domi  milititeqne.    ...  En  tent")    "  Patricios,  Cincins  ait  in  libro 

unqnam  f ando  andistis,  patricios  primo  de  Comitiis,  eos  appellari  solitos,  qni 

esse  factos,  non  de  coelo  dimissos,  sed  nunc  ingenui  vocantur."    (Aul.  Gell. 

qui  patrem  ciere  possent,  id  est,  nihil  on  the  word  Patriews.) 

ultra  quam  ingcnuos."     (Oration  of  '  Vide  supra,  §  16. 
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speak,  of  all  that  is  written  concerning  the  tutelage  or  succes- 
sion of  the  gentiles.^ 

Notwithstanding  the  complication  produced  by  the  intermix- 
ture of  different  groups  of  families,  the  degrees  of  gentility  were 
measured  and  could  be  legally  computed  for  each  individual 
from  their  respective  degrees  of  agnation. 

18.  The  client  and  all  belonging  to  him,  dependents  of  the 
gens  of  his  patrician  patron,  was  a  familiar  {familiaris)  of  his 
patron,  that  is  to  say,  was  comprised  within  his  &mily,  the 
word  familia  being  taken  in  its  widest  signification,  extending 
to  and  including  property,  slaves  enfiranchised,  clients  and  aU 
other  persons  in  whatever  capacity,  if  under  the  power  of  the 
chief.  Some  of  these  clients  resided  in  the  house  of  their 
patron ;  others  received  from  him  plots  of  land  to  cultivate. 
This  distribution  of  land  by  the  patricians  amongst  the  plebeians, 
their  clients,  is  mentioned  by  several  writers.  Lydus,  in  his 
treatise  on  the  Magistracies  of  the  Boman  Republic,'  says  that 
the  patricians  have  given  to  iheii  familiares  the  name  of  clients, 
from  clientesy  a  contraction  of  colientes^  on  account  of  the  respect 
and  the  devotion  due  from  the  familiar  to  them.  Was  it  not 
rather  on  account  of  their  cultivating  their  lands,  and  would  not 
the  word  clientes  correspond  in  origin  to  colonif 

19.  Boman  etymologists  have  differed  as  to  the  origin  of 
the  words  patres,  patricii,  applied  to  senators  and  to  members 
of  the  superior  and  dominant  class.  The  patres  were  the 
senators,  the  patricii  their  descendants.  The  name  patres  was 
most  probably  given  to  the  senators,  either  on  account  of  their 
age,  of  their  paternal  solicitude,  or  because  it  was  the  duty  of 
the  senate  to  divide  the  lands  amongst  the  plebeians,  as  fathers 
to  their  children.*     The  name  of  patricii  was  given  to  those 

*  We  may  see  here  some  trace  of  ter  caritatem  Patrea."  And  §  12: 
clientage  amon^  foreigners  where  there  '*  Quibas  ipse  rex  tantnm  tribaisset,  ut 
can  be  no  qaestion  abont  the  succession  eos  patres  vellet  nominari,  patriciosque 
of  the  Gentiles.  eorum  liberos."    Sallnst,  Oxtilina,  §  6: 

•  Lib.  i.  §  20.  "  Hi  yel  eetate,  vel  curae  similitadine, 
'  Cicero,  De  repfihlica^  lib.  ii.  §  8 :      Patres  appellabantnr."    Festns,  on  the 

"  In  regimn  comdlinm  (Romulus)  dele-      word  Patres:  **  Patres  appellantnr,  ex 
gerat  principcs,  qui  appellati  sunt  prop-      quibus  senatus  constat,  quos  initio  urbis 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  BOMAN  LAW.  29 

wlio  were  able  to  trace  their  descent,  that  is  to  say,  who  were 
derived  from  a  stock  that  had  always  been  free  from  any  form 
of  vassalage.^  The  &ct  is,  the  word  pater y  both  as  a  legal  and 
conmion  term,  essentially  implies,  in  connection  with  primitive 
times,  the  idea  of  power,  and  with  the  early  Romans  that  of 
ahnost  absolute  power.  Thus  the  head  of  the  family  is  termed 
by  the  Romans  pater  familiasy  whether  he  had  children  or  not, 
whether  married  or  single,  or  even  if  an  infant  in  his  cradle, 
his  fiunily  consisting  of  his  chattels,  his  slaves,  his  enfranchised 
or  his  clients.  Thus,  to  express  the  position  of  a  married 
woman,  and  the  power  of  her  husband  over  her,  the  Romans 
said  that  she  was  loco  JUiiB^  i.  e.  in  the  situation  of  a  daughter ; 
again,  to  express  the  degree  of  power  exercisable  over  the 
enfranchised  and  the  clients,  which  was  not  so  great  as  that 
over  a  child  or  slave,  the  word  "  patronus,*'  the  diminutive  of 
pater y  was  employed.  The  \Arm%patre9  and  patricity  applied  to 
the  dominant  class  at  a  period  when  it  had  under  its  control, 
either  by  enfranchisement  or  clientage,  the  entire  plebeian 
population,  involved  no  other  idea  than  that  of  power.  The 
idea,  indeed,  conveyed  by  these  terms  in  ancient  times  was  not 
one  of  tenderness,  but  solely  that  of  "  might."  Florus  was 
not  &r  from  the  truth  when  he  said,  speaking  of  the  senate, 
"ex  auctoritate  patres;"  and  Festus  is  strictly  accurate  in 
saying,  "  It  is  manifest  that  the  patricians  were  by  the  ancients 
called  patrons,  because  they  were,  according  to  the  custom  of 
the  period,  as  much  the  masters  of  their  clients  as  the  father  is 
that  of  his  children.  "• 

The  term  ** patres"  is  the  more  ancient  of  the  two;  the  word 
"  patricii"  is  derived  from  it,  and  is  generally  synonymous  with 
it,  though  it  may  be  possible  to  point  out  some  slight  shades  of 
difference ;  and  the  patres  were  the  heads  of  the  families  of  the 
upper  class,  having  subject  to  and  distributed  among  them  the 

coDditie  Bomnlns  C.  delegit,  et  sic  ap-  publicie  penes  senes  easet,  qni  ex  aucto- 

pellavit,  quomm  consilio  atqae  praden-  ritate  Patres,  ob  setatem  Senatns  voca- 

tia  respablica   administraretnr    atque  bantur."    Festns,  on  the  word  Patro- 

gnbernaretnr ;  qniqae  agromm  partes  nus :  **  Patronus  ab  antiquis  cur  dictns 

adtribnerent  tenuioribus  perinde  ac  li-  Bit,manife8tum;  qaia  ut  patres  filiomm, 

bcris,  ac  pecnnias  dividerent."  sic  hi  nnmerari  inter  dominos  clicntom 

'  Vide  snpra,  §  17,  note.  consnevenint." 

•  Floms,  lib.  i.  §  1 :  "  Consiliam  rei- 
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entire  plebeian  population.  The  "patricii"  are  all  members  of 
this  class,  whether  heads  of  femilies  or  not.  The  term  patres 
was  by  no  means  synonymous  with  senatoresy  nor  was  it  exclu- 
sively applied  to  senators,  nor  were  the  patricians  necessarily 
descendants  of  senators:  for  the  superior  and  dominant  class 
did  not  spring  from  the  senate,  but,  on  the  other  hand,  the 
senate  was  composed  of  members  of  that  class,  and  this  was  the 
case  throughout  all  the  Italian  cities.  The  permanent  broad 
line  of  contrast  is  between  patrician  and  plebeian. 

From  what  has  been  already  said,  we  are  now  in  a  position 
to  appreciate  the  ancient  definition  of  patrician — '*  qui  patrem 
ciere  possent,  id  est,  nihil  ultra  quam  ingenues,"  The  true  an- 
cient meaning  was  this :  "  Those  who  could  trace  their  descent 
to  a  pater y  who  were  born  in  a  genaJ*^^  The  counterpart  is  to 
be  found  in  the  definition  of  the  plebeian  given  by  the  jurist 
Capito,  **Plebes,  in  qua  gentes  civium  patricisB  non  insunt," 
that  portion  of  the  people  in  which  the  patrician  gentes  are  not 
included.* 

And  it  is  clear  that  Publius  Decius  Mus,  in  the  way  in 
which  he  represents  the  ancient  definition  of  the  word  patrician, 
plays  upon  the  words  and  the  change  that  had  come  over  public 
spirit  even  in  his  time.  However,  he  touches  upon  the  an- 
cient signification  when  he  afterwards  said,  ^^  As  soon  as  I  can 
mention  a  consul  as  being  my  father,  so  soon  can  my  son  speak 
of  him  as  his  grandfather." 

20.  Nor  can  we  any  more  accept  the  opinion  of  Niebuhr, 
who  follows  Vico  in  this  respect,  that  the  plebeians  at  the  com- 
mencement did  not  form  a  part  of  the  Boman  populus.  From 
the  beginning  and  at  all  times  the  "  Populus  Romanus  "  was 
the  united  body  of  patricians  and  plebeians.  Such  is  the  defini- 
tion given  by  Boman  jurists  and  writers  of  every  age. 

The  numerous  passages  quoted  by  Niebuhr,*  in  which  the  two 

*  We  do  not  adopt  the  common  trans-  popnlo  omnis  pars  ciyitatifi  omnesqne 

lation,  "Those  who  can  name  their  ejusordines  oontineantnr ;  plebes  vero 

father,"  which  is  ahsnrd ;  Pater  here  ea  dicitur  in  qua  gentes  civium  patri- 

expresses  the  old  Roman  chief.  ciai  non  insnnt." 

»  Aul.  Gell.  lih.  x.  §  20 :  « Plehem  »  Vide  yol.  ii.  p.  163  et  seq.  of  the 

autem  Capito  in  eadem  definitione  se-  French  translation, 
orsnm  a  popnlo  divisit:   qnoniam  in 
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words  '^populus  plebeque  Romana"  appear  united^  no  more 
authorizes  the  conclusion  Niebuhr  draws  from  this  &ct  than  it 
warrants  our  arguing  from  the  well-known  phrase,  "  Senatus 
populusque  Romanus/'  that  the  members  of  the  senate  did  not 
form  part  of  the  ^'populus."  The  same  turn  of  expression 
with  the  double  pleonasm  is  to  be  found  at  a  period  when  there 
is  certainly  no  room  for  doubt,  f 'or  example,  in  the  subscrip- 
tion to  a  letter  written  by  Lepidus,  and  preserved  in  the  collec- 
tion of  Epistolse  Familiares,  there  occurs  this  expression: — 
**  Lepidus  Imperator  iterum,  Pontifex  Maximus,  salutem  dicit 
Senatui,  populo,  plebique  Romanae." 

The  same  pleonasm  occurs  in  the  two  significant  passages  of 
Festus,  which,  in  the  Famese  manuscript,  follow  and  supple- 
ment each  other : — "  PopuK  commune  est  in  legibus  ferendis 
cum  plebe  suffiragiiun. — Patrum  commune  cum  populo  suffira- 
gium,  quibus  suffi'agantibus  fit  populiscitum."^ 


Section  III. 
Tribes  and  Curies  (  Tribus  et  CuritB). 

21.  The  Roman  people  are  represented  as  being  divided 
from  the  earliest  period  into  three  tribes — the  Ramnenses, 
Tatienses  and  Luceres. 

We  are  told  by  Cicero,  Varro  and  Festus,  who  obtained  their 
information  from  the  earliest  writers,  that  these  appellations 
are  respectively  derived  from  Romulus,  the  chief  of  the  Latins, 
Tatius,  the  chief  of  the  Sabines,  and  from  Lucumon,  the  chief 
of  the  Etruscans.  We  are  warranted  in  regarding  these  three 
tribes  as  the  three  distinct  nationalities  which  collectively  laid 
the  foundation  of  the  Roman  nation.*  Varro,  however,  tells 
us  that  all  three  denominations  were  Etruscan.  This  tripartite 
division  was  also  territorial;  the  Roman  territory,  or  ager 
Romanusy  being  divided  into  three  parts ;  the  one  assigned  to 
the  Ramnenses,  another  to  the  Tatienses,  and  the  third  to  the 

■  Fertm,  on  the  word  JPopuli.  *  Vide  sapra,  pan.  9  and  10. 
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Luceres.  So  that  these  three  primitive  tribes  were  at  once 
local  and  personal,  each  comprising  at  the  same  time  a  section 
of  the  people  as  well  as  retaining  the  territory  of  their  respective 
nationalities.^  We  find  in  Cicero  that  L.  Tarquinius,  among 
the  alterations  he  suggested,  desired  to  change  these  names 
Tatienses,  Ramnenses  and  Luceres,  but  that  he  was  prevented 
by  the  formidable  opposition  of  the  fiimous  augur  Attius 
Navius.' 

22.  In  the  first  subdivision  of  each  tribe  into  ten  curies,  we 
find  the  entire  Roman  people  distributed  into  thirty  curies. 
Popular  tradition  relates  that  each  of  these  curies  received  the 
name  of  one  of  the  Sabine  women  who,  during  the  progress  of 
the  battle  that  followed  the  rape  of  the  Sabines,  threw  them- 
selves between  the  combatants  and  became  the  mediators  of 
peace  between  the  Romans  and  their  own  people.  Cicero  does 
not  hesitate  to  relate  this  tradition,  which  is  also  to  be  found  in 
Livy,  Festus  and  elsewhere,*  though  some  Roman  writers 
refiise  to  accept  it,  and  assign  a  different  origin  to  the  names 
of  the  curies. 

Dionysius  of  Halicamassus  refers  *  to  a  second  subdivision 
of  each  curia  into  ten  decurice.  This  subdivision,  however,  is 
less  known,  and  is  of  comparatively  little  importance  to  the 
constitutional  or  legal  historian,     ^liereas,  in  both  cases,  the 

'  Cicero,  De  republiea,  lib.  ii.  §  8 :  •  Cicero,  De  remiblioay  lib.  ii.  §  20 : 

"  Popnliiinqiie  et  sao  et  Tatii  nomine,  **  Nee  potnit  (L.  Tarqninins)  Titiensi- 

et  Lncnmonis  qui   Romali  socius  in  um  et  Kamnensinm  et  Lncerom  matare 

Sabino  prielio  occiderat,  in  tribns  tres,  qnnm  cnperet  nomina,  qnod  aactor  ci 

curiasque  triginta  descripserat  (lioma-  sanuna  aagor  gloria  Attius  Navius  non 

lu8)."    Varro,  De  litigva  latina,  lib.  v.  erat." 

§  56 :  *'  Ager  Romanns  primam  divisas  '  Cicero,  De  repnhlicay  lib.  li.  §  8 : 

in  {)arte8  tres,  a  quo  tribus  appcUata  "  Populum  ...  in  tribus  tres,  curias- 

Tatiensinm,  Ramniam,  Lucerum:  no-  que  triginta    descripserat  (Romulus), 

minata},  nt  ait  Ennins,   Tatienses   a  quas  curias  eamm  nominibus  nuncupa- 

Tatio,  Ramnenges  a  Romulo,  Luoere*,  vit,  quae  ex   Sabinis  virgines  raptaj, 

nt  Junius,  a  Lucumone.    Sed  omnia  postea  fuerant  oratrices  pacis  et  focde- 

haec  vocabula  Tusca,  ut  Volnius,  qui  ris."    Livy,  lib.  i.  §13:  "Exbellotam 

tragoedias   Tuscas   scripsit,    diccbat."  tri9ti,l£Bta'repente  paxcarinresSabinas 

Festua,  on  the  word  TUientU:  **  Titi-  viris    ac    parentibus,   et   ante   omnes 

ensis  tribus  a  pnenomine  Tatii  regis  Romulo  ipsi,  fecit.  Itaque,  quum  popu- 

appellata  videtur.    Titia  quoque  curia  Inm  in  curias  triginta  divideret,  nomina 

ab  eodem  rege  est  dicta."    On  the  word  earum  curiis  imposuit." 

Lueom^di,  cited  supra,  §  10,  note  8.  ^  lib.  ii.  §  7. 
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division  into  thirty  curies  is  a  matter  of  considerable  importance 
and  merits  particular  attention  from  the  very  first. 

23.  The  members  of  the  same  tribe  and  those  of  the  same 
curia,  besides  the  bond  of  a  common  national  origin — Latin, 
Sabine,  or  Etniscan,  which  would  gradually  become  weaker  as 
the  fusion  of  the  several  races  became  more  complete — were 
united  by  ties  of  a  different  character.  There  was  first  the  bond 
of  religious  unity.  In  addition  to  the  fiiith  and  rites  common 
to  the  entire  tribe,  each  curia  had  its  tutelary  deity,  its  peculiar 
creed  and  its  characteristic  sacrifices  {curionia  sacra\  its  priests 
{curiones,  curiales  JlamineSy  curiarum  sacerdotes),  its  fStes, 
and  its  annual  festivals.  There  was,  secondly,  the  bond  of 
military  service ;  for  it  was  the  duty  of  each  tribe  to  fiimish  " 
for  each  legion,  recruited  from  its  own  curies,  a  thousand  men.^ 
Thirdly,  there  was  the  political  bond ;  for  the  voters  could  only 
exercise  the  right  of  vote  in  conjunction  with  the  other  members 
of  their  curia.  And,  lastly,  there  was  a  bond  of  union  in  the 
details  of  administration  and  internal  organization  peculiar  to 
each  curia. 

The  members  of  the  tribe  designated  each  other  "  tribules ;" 
those  of  the  curia  **  curiales."  * 

24.  There  can  be  no  doubt  that  this  ancient  organization  by 
curies  had  an  aristocratic  origin.  The  details  of  the  system,  it 
is  true,  are  unknown  to  us ;  but  whatever  they  may  have  been, 
it  is  sufficient  to  refer  to  what  has  gone  before  to  enable  us  to 
understand  how  in  these  primitive  times,  when  every  plebeian 
was  attached,  either  by  the  ties  of  clientage  or  enfranchisement, 
to  some  patrician,  it  happened  that  each  patrician  ^ens  formed 
a  species  of  group,  encircling  and  absorbing  in  itself  its  plebeian 
subordinates.  This  does  not  imply  that  it  did  not  embrace  the 
plebeians,  or  that  the  curies  consisted  solely  of  patricians. 
Assuredly  Plautus's  miser,  who  hurried  off  to  take  his  share  of 

>  Varro,  Da  ling,  lat.,  lib.  t.  c.  89.  nm  aes  dicebatnr,  qnod  dabatnr  cnrioni 

'  FestoB :  "  Cnriales  ejnsdem  cnrieo,  ob   sacerdotiain  cnrionatns."     Yarro, 

vt  tribules,  et  mnnicipes.—  Curiales  fla-  lib.  v.  §  88 :  "  Cnriones  dicti  a  cnriis, 

mines,  curiamm  sacerdotes. — Cnrionia  qui  finnt  nt  in  his  sacra  faciant." 
sacra,  qiue  in  cnriis  fiebant— Cnrioni- 

VOL.  I.  D 
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the  money  that  was  to  be  distributed  by  the  chief  of  his  curia 
{nostrtB  magister  curitB)^  lest  his  treason  should  be  suspected, 
was  not  a  patrician.^ 

26.  The  term  curia  had  several  significations  other  than 
that  just  given.  It  was  applied,  for  instance,  to  the  place 
where  the  priests  of  the  curies  met  together  to  perform  their 
religious  fimctions,  to  the  place  where  the  senate  assembled  for 
the  discharge  of  public  business,  and  to  the  local  senate  of  the 
respective  towns.  Care  is  therefore  necessary  not  to  confound 
these  different  objects  expressed  by  the  same  term.  It  may  be 
observed  that  the  majority  of  Roman  etymologists  assign  the 
same  root  to  the  word  when  used  in  either  sense,  viz.,  curare^ 
to  take  care  (of).* 

26.  The  word  tribus  had  in  like  manner  its  various  signifi- 
cations and  derivations.  In  proportion  as  the  fiision  of  races 
was  completed  and  unity  accomplished,  the  ancient  division 
into  the  three  primitive  tribes,  each  representing  its  individual 
nationality,  disappeared.  And  in  time  a  new  classification  by 
tribes,  with  entirely  different  characteristics,  was  made,  to  which 
we  shall  shortly  turn  our  attention.  The  growth  of  the  popu- 
lation and  the  corresponding  extension  of  the  city  led  to  a  like 
increase  in  the  number  of  the  tribes,  which  ultimately  reached 
thirty-five.  It  is  thus  most  necessary  to  avoid  confounding 
these  new  tribes,  totally  different  in  origin,  and  destined  to 

'  Plautas,  Aulularia,  act  i.  sc.  4 : —  |^rebatiir.     Cariie  etiam  nomiiiaDtiir, 

Nam  nost«r  nostra  qoLest  magister  curln,  in  qaibas  nnluscuj  usque  partis  populi 

DlYldere  argent!  dixit  niunos  In  Tiros.  Romani  quid  geritur ;  quales  sunt  en. 

This  dividere  argenti  nvmos  recalls  to  in  qnas  Uomulus  pNDpnlum  distribuit 

our  raemoiy  the  tenuiaribut  peounia*  numero  triglnta  ((}uibus  postea  addita 

dividerent,  in  the  definition  of   the  sunt  quinine)  ut  in  sua  quisque  curia 

patricians,  by  Festus.    (See  above,  §  19,  sacra  pubhca  faceret,  feriasque  observa- 

note  3.)  ret.    Hisque  curiis  sinrulis  nomina  Cn- 

*  Varro,  De  linffva  latma,  lib.  y.  riarum  vii^um  imposita  esse  dicuntnr, 

$  155 :  "  Cfurus  duorum  genemm ;  nam  quas  yirgines  auondam  Romani  de  Sabi- 

et  ubi  curarent  sacerdotes  res  divinas,  nis  rapuerunt.''    The  parenthesis  (qui- 

ut  CnrisB  Veteres,  et  ubi  senatus  hnma-  bus  pottea  addita  tunt  quvnque)  con- 

nas,  ut  Curia  Hostilia,  quod  primnm  tains  a  confusion  between  we  curies 

tedificavit  Hostilins  rex."    Festus,  on  and  the  thirty-five  tribes  which  snbse- 

•the  word  Owria:  "  Curia,  locus  est  ubi  quentlv  came  into  existence— a  confn- 

publicas  curas  gerebant    Calabra  curia  sion  which  is  repeated  in  Festus  on  the 

dicebatur,  ubi  tantum  ratio  Bacroram  word  Oentumviralia. 
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occupy  a  most  important  position  in  the  affairs  of  the  republic, 
with  the  three  primitive  tribes  just  described. 


Section  IV. 
Assembly  by  Curies  (  Comitia  curiata). 

27.  The  meeting  of  the  thirty  curies  for  deliberation  upon 
piibfic  business  constitutes  the  most  ancient  Roman  assembly. 

These  were  the  religious  and  aristocratic  gatherings  convoked 
by  the  lictors,  held  in  the  centre  of  the  city,  in  that  part  of  the 
ibrum  at  the  foot  of  the  Capitol  known  as  the  Comitium,  under 
the  sanction  of  sacerdotal  rites,  and  where  patrician  influence 
was  preeminently  conspicuous.^ 

It  was  here  that  the  election  took  place  for  those  sacerdotal 
offices  which  were  within  the  gift  of  the  "  populus,"  where 
magistrates  were  appointed,  and  the  king  selected.  Here  also 
that  fimious  law,  the  ^*  lex  curiata,"  was  passed,  the  true  nature 
of  which  remained  a  mystery  till  the  discovery  of  Cicero's  work 
upon  the  Republic  This  left  no  doubt  that  it  was  the  law  of 
investiture,  without  which  no  magistrate,  not  even  the  king 
himself,  though  duly  elected,  could  have  conferred  upon  him 
the  '*  imperium,"  or  right  to  command.  Here  the  composition 
of  fiunilies  was  determined,  and  testamentary  successions  regu- 
lated— two  matters  of  the  utmost  importance  to  the  mainte- 
nance of  an  aristocracy,  more  especially  when  they  involved 
admission  to  the  peculiar  privileges  {sacra  privatd)  of  a  religious 
caste. 

The  jurist  wiE  recognize  this  assembly  of  the  curies  as  the 
first  Roman  legislative  assembly. 

28.  The  extent  of  its  power,  however,  must  not  be  exagge- 
rated, for  this  power  was  limited  in  many  directions.  The 
curies  could  only  assemble  when  convoked.     They  could  only 

^  Yarro,  De  linjfita  latifia^  lib.  y.  comitdo  conyeniebant;  qui  locus  a  ooe- 

I  155 :  '*  CtnmUium,  ab  eo  quod  coibant  nndo,  id  est  simnl  yeniendo,  dictns  est" 

eo  oomitiia  cnriatis  et  litiam  cansa."  Aal.  Gell.  lib.  xy.  ch.  27 :  "  Curiata 

Festas,  on  the  word  QmUiaUt:  **  Co-  (comitia)  per  lictorem  cnriatmn  calari, 

midales   dies   appellabant,    quom    in  id  est  conyocari." 

d2 
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meet  to  transact  one  matter.  The  magistrates  who  had  the 
right  to  convoke  were  patricians,  acting  under  the  order  of  the 
senate.  The  augurs,  whose  presence  was  absolutely  necessary, 
were  patricians.  A  favourable  auspice  must  have  preceded  a 
convocation.  The  will  of  the  assembly  must  be  expressed  by 
the  simple  affirmative  or  negative  ;  and  should  the  vote  take  an 
unlooked-for  turn,  it  was  competent  for  any  augur  or  magistrate 
having  the  auspice  at  any  moment  to  declare  the  assembly  dis- 
solved by  the  mere  utterance  of  the  formula  alio  die^  indicating 
that  the  auspice  was  unfavourable.  If  Jupiter  thundered,  that 
is,  to  the  right— or,  what  was  the  same  thing,  if  the  augur  or  the 
magistrate  declared  that  he  did, — the  assembly  was  dissolved ; 
all  which,  says  Cicero,  was  to  secure  to  certain  nobles  the  de- 
termination of  all  matters,^  and  even  when  the  decision  was 
given,  in  order  to  render  it  effective  the  confirmation  of  the 
senate  was  requisite  {auctor  Jleri)^  This  necessary  action  of 
both  bodies  is  concisely  expressed  by  Cicero  in  the  sentence, 
**  Potestas  in  populo,  auctoritas  in  senatu  sit."^  The  jurist  will 
imderstand  the  force  of  the  word  "auctoritas"  here,  as  used 
by  a  Koman. 

29.  It  was  not  the  function  of  the  Romans,  in  their  elective 
assemblies,  to  take  the  votes  of  individual  members,  as  is  the 
practice  in  modem  times ;  but  the  electors  were  arranged  in 
groups,  €ach  group  having  one  vote.  In  this  instance  they 
were  grouped  by  Curies,  each  Curia  having  consequently  one 
vote.  The  order  in  which  the  votes  of  the  curies  should  be 
taken  was  determined  by  lot  without  reference  to  the  tribe  to 
which  they  belonged,  whether  Ramnenses,  Tatienses,  or  Lu- 
ceres.  Livy  says,  that  those  upon  whom  the  lot  fell  to  vote 
first  were  called  "principium."*     As  soon  as  sixteen  curies 

>  Cicero,  Ihdivinationey\\h.Ti,%Z^i  jnssisset,  id  sic  ratnm  esaet,  si  patres 

''Fnlmen  sinifltrnm,  anspicium   opti-  auctores  fierent    Turn  interrez,  oon- 

mum  habemus  ad  omnes  res,  prsBter-  cionead?ocata:  'Qaodbonam,£aiistiim, 

quam  ad  comida:  quod  qaidem  iosti-  felixqne  sit,    inqait,  Qairites,   regem 

tatum  reiptiblic»  cansa  est,  at  comitio-  create ;  ita  Patribos  visam  est    Patres 

nun,  Tel  in  judiciis  popnli,  yel  in  jure  deinde,  si    dignnm,  qui  aecnndns  ab 

le^nm,  yel  in  creandis  magistratibas,  Romnlo  nnmeretor,  crearitiSy  anctorea 

pnncipes  civitatis  essent  interpretes."  fient' " 

•  liyy,  Ub.  i.  §  17 :  "  Decrevenmt  »  Cic.  De  UMus,  lib.  iiL  §  12. 

enim  (patres)  ut,  quum  populns  regem  *  Livy,  lib.  ix.  §  38^  "  FoMcia  euria 


Digitized  by  VjOOQIC 


THE  HISTORY  OP  ROMAN  LAW.  37 

had  voted  the  same  way^  the  majority  being  ascertained^  the 
decision  was  declared^  and  the  others  did  not  vote. 

30,  It  is  matter  of  question  how  the  modes  in  which  the 
curies  should  vote  was  determined— whether  or  not  each  indi- 
vidual opinion  was  taken  {viritim)y  and  that  of  the  majority 
adopted.  This  view  rests  upon  a  passage  in  Livy.'  Niebuhr 
is  of  opinion — and  there  is  much  reason  in  what  he  says,  judg- 
ing from  an  expression  in  Aulus  Gellius, — that  the  members  of 
each  curia  were  arranged  in  their  respective  gentesy  and  that 
each  gens  had  a  vote,  the  majority  of  which  determined  that  of 
the  curia.  This  interpretation  would  be  in  harmony  with  the 
social  condition  of  the  period,  as  already  explained,  and  would 
present  us  with  the  picture  of  the  patricians  of  each  gens  march- 
ing forward,  followed  by  the  long  train  of  their  dependants, 
solemnly  to  register  their  vote.  But  we  are  convinced,  that 
the  expression  of  Aulus  Gellius  simply  indicates  that  the  curies 
were  a  division  of  citizens  based  upon  the  original  nationalities 
(tfx  generibus  hominum\  the  three  tribes  of  Ramnenses,  Tati- 
enses,  and  Luceres,  having  each  been  divided  into  ten  curies ; 
whereas  in  assemblies  formed  at  a  more  recent  period  the  prin- 
ciple of  classification  was  entirely  different.  This  construc- 
tion is  more  in  harmony  with  the  concluding  words  of  Aulus 
GeUius.* 

Be  the  correct  interpretation  what  it  may,  the  passage  is 
none  the  less  characteristic,  and  should  be  retained  as  the  an- 
cient formula  for  the  assembly  of  curies.  "  Cum  ex  generibus 
hominum  suffragium  feratur^  curiata  comitia  esseJ*^    Whether 

fmt  prineipium,**  or  rather  Fancia  blj  was  dlssolyed  and  adjonmed  to 
euria  fuit  principium,  according  to  another  day. 
the  formnla  which  we  find  in  the  text  *  Lib.  i.  §  43. 
of  a  plebiacitam  giTen  by  Fronto  (De  *  Anl.  Cell.  lib.  xy.  ch.  27:  '*Item 
aqiuBduetiiy  §  129).  The  lot  had  fallen  in  eodem  libro  (Lielii  Felicis)  hoc  scrip- 
to  this  Fandan  cnria  to  be  first  in  two  turn  est :  *  Cnm  ex  generibns  hominnm 
calamitous  years,  that  of  the  capture  of  snffragiam  f eratnr,  curiata  comitia 
Borne  and  of  the  Claodine  forts  (ntro-  esse ;  cnm  ex  censa  et  aetate,  eenturU 
que  anno  eodem  euria  fuerat  prinev-  ata;  cam  ex  regionibns  et  locis,  trU 
pium).  And  so  it  was  considered  a  InUa.* "  We  do  not  render  ex  generi- 
Dad  omen,  and  when,  in  the  circnm-  ^«  asif  itwere^d^^^n^^f;  we  trans- 
stance  of  which  Livy  speaks,  the  name  late  it  in  its  literal  sense  ;  when  the 
of  the  euria  twice  came  first  the  assem-  votes  were  taken  according  to  race  ox 

origin. 
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the  electors  were  grouped  in  gens^  or  whether  they  voted  sepa- 
rately {yiritirn)y  this  much  is  clear,  that  the  patricians  controlled 
the  plebeians  by  whom  they  were  surrounded,  and  who  by  the 
ties  of  clientage  were  bound  to  give  them  their  support. 

81.  It  is  precisely  because  the  thirty  curies  were  constituted 
upon  a  principle  based  upon  the  threefold  origin  of  the  ancient 
nationalities,  the  Latins,  Sabines  and  Etruscans  {ex  generibus 
hominum)y  that  it  was  destined  to  prove  insufficient,  and  even 
an  absurdity,  the  moment  that  so  many  other  nationalities  were 
admitted  to  and  amalgamated  with  the  Roman  populus.  The 
curies  were  thus  soon  to  disappear  in  order  to  make  room  for 
other  organizations  more  conformable  to  the  exigencies  of  the 
period.  However,  long  after  they  had  ceased  to  exist  in  their 
original  constitution,  they  were  maintained  for  the  administra- 
tion of  affairs  of  religion  and  for  the  investiture  of  the  imperium 
by  the  lex  curiatUy  when  thirty  lictors,  symbolizing  the  thirty 
curies  by  a  legal  fiction,  confirmed  their  authority.* 


Section  V. 

The  Senate  {Senatus). 

32.  The  senate  was  an  institution  common  to  the  cities  of 
antiquity,  whether  Greek  or  Italian.  The  chiefs  of  the  patri- 
cian caste  constituted  the  senators.  This  title,  an  indication  of 
the  matured  experience  of  age,  was  adopted  by  the  Romans, 
according  to  Cicero,  in  imitation  of  the  Greeks,  who  designated 
the  members  of  the  civic  council,  elders  (yipomg).*  We  have 
already  seen  that  they  were  also  styled  patres,  as  expressing 
their  patrician  privileges ;  and  Florus  says  of  them,  **  Qui  ex 
auctoritate  Patres,  ob  setatem  Senatus  vocabantur.' 

*  Cicero,  Agrar.  ii.  §§  11  and  12:  '' Ljcurgns  T^^mwc  lacediemooe  appel- 

*'  Cnriata  (comitia)  tantam  anspiciorani  larit .    .    .  qaoB  penes  snmmam  con- 

cansa  lemansernnt."    "  Illis  (comitiis),  sllii  Tolnit  esse,  qunm  imperii  snmmam 

ad  speciem  atqne  ad  usnrpationem  ye-  rex  teneret :  ex  qno  nostri  idem  illnd 

tnstatis,  per  XXX  lictores,  anspicionun  secnti  at()[ne  interpretati,  qnos  «^^  ille 

.nsa,  adnmbratis."  appellavit,  nominanmt  tmatwn^* 

"  CHcero,  Be  republican  lib.  ii.  §  2S :  *  Vide  snpra,  \  19, 
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d3.  Boman  tradition  differs  as  to  the  number  of  the  senators 
in  primitive  times.  Nor  are  the  historians  Livy,  Cicero, 
Dionjsius  of  Halicamassus,  Plutarch  and  others  agreed  as  to 
the  original  number  or  subsequent  additions.  All,  however, 
concur  in  this,  that  at  the  close  of  the  reign  of  Tarquinius 
Priscus  the  strength  was  three  hundred.  This  number  re- 
mained unaltered  till  the  latter  end  of  the  republic,  when  it  was 
doubled  or  tripled  according  to  the  turbulent  character  of  the 
times  and  the  rivalry  of  ambitious  partisans. 

The  peculiarity  of  the  number  three  hundred  suggests  the 
supposition  that  in  early  times  each  of  the  three  distinct  na- 
tionalities, forming  the  three  tribes,  was  represented  in  the 
senate  by  an  equal  number  of  senators,  namely,  one  hundred. 
One  of  the  popular  traditions  adopted  by  Plutarch  and  Dio- 
nysius  supports  this  theory,  that  is  to  say,  in  connection  with 
the  Sabines,  while  Cicero  tells  us  that  each  of  the  three 
nationalities  was  represented  by  fifty  senators  till  the  time  of 
L.  Tarquinius  (Priscus),  who  doubled  their  number,  thus 
making  the  total  three  hundred;  and  that  the  original  senators 
and  their  successors  were  styled  Patres  majorum  gentiumy  while 
those  crated  by  Tarquin  and  their  successors  were  known  as 
Patres  mtnorum  gentium^ 

When  at  a  later  period  the  plebeians  were  admitted  to  the 
senate,  they  did  not  receive  the  rank  of  Patres j  which  was  con- 
fined to  the  patrician  race,  but  were  called  Conscripti  or 
Adlectt,  i.  e.,  inscribed  in  the  number  of  senators,  whence  the 
expression  ^*  Patres  et  conscripti^  or  in  its  contracted  form 
Paires  conscripti.^ 

'  Cicero,  De  rep^hUea^  lib.  ii.  §  20 :  adsompti :   nam  Patres  dicantnr  qui 

'i  Princi^io  duplicayit  (L.  Tarquinins)  sant  patricii  generis ;  QyruoHpti,  qui  in 

illmn  pristinom  patrom  nnmeram ;  et  aenata  sunt  scriptis  adnotati.*'    And  on 

antiqaos  patres  majomm  gentinm  ap-  the  ward  QmseripU:  *^  Conscripti  dice- 

peUarit,  qnoe  priores  sententiam  roga-  bantnr  qui  ex  equestri  ordine  patribus 

bat;  a  se  adscitos,  minorum."    Livj,  adscribebantnr,  ut  numerns  senatornm 

lib.  iy.  §  35,  says  Uie  same  in  fixing  on  expleretur.'*    And  on  the  words  Qui 

one  hundred,  the  number  of  the  new  Patres^:  **  Qui  Patret,  qui  Conscripti 

senators  made  bj  Jj,  Tarquin :  **  Cen-  Tocati  sunt  in  curiam,  quo  tempore  re- 

tum  in  patres  legit ;  qui  deiude  mino-  gibus  urbe  expulsis,  P.  V  alerius  consul 

rum  gentinm  sunt  appellati."  ( Publicola,  in  concert  with  his  colleague 

•  festnsyontheword^^^^^i:  "Ad-  Brutus),  propter  inopiam  patriciorum 

lecti  dicebantur  apud    Romanos,  qui  ex  plebe  adlegit  in  numerum  senatornm 

propter  inopiam  (patriciorum)  ex  eques-  centum  et  sexaginta  et  quatuor,  ut  ex- 

tri  ordine  in  senatorum  sunt  numero  pleret  numerum   senatornm   trecento- 
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The  three  hundred  senators  were  divided  into  decuries,  that 
is,  were  divided  by  tens ;  consequently  there  were  thirty  sena- 
torial decuries,  or  the  same  number  as  there  were  of  curies, 
which  gives  rise  to  the  conjecture  that  each  curia  ftxmished  a 
senatorial  decuria.  However,  these  numerical  coincidences  are 
not  to  be  relied  upon. 

84.  Setting  aside  Romulus  and  his  immediate  successors, 
together  with  the  transactions  imputed  to  them,  it  has  long 
been  a  subject  of  discussion  whether  under  the  principles  of  the 
constitution  the  senators  were  present  at  the  nomination  of  the 
kings,  or  at  the  election  of  curies.  With  the  exception  of  a 
passage  from  Dionysius,  Roman  historians  concur  in  believing 
that  they  were  present  at  the  election  of  kings,  which  is  con- 
firmed by  the  practice  under  the  republic  after  the  expulsion  of 
the  kings.' 

36.  The  senate  is  styled  by  Cicero  the  Royal  Council 
(regium  consilium).^  It  deliberated  upon  public  matters,  and 
upon  propositions  to  be  submitted  to  the  people  in  the  curies. 
Being  an  aristocratic  assembly,  its  tendency  was  to  make 
tools  of  those  entrusted  with  the  government.  As  the  ward 
can  only  act  with  the  authority  of  his  guardian,  so  the  king 
reigned  only  by  the  counsel  and  with  the  authority  of  the 
senate.  Cicero  says,  even  of  Romulus  himself,  the  traditional 
founder  of  Rome,  **  Multo  etiam  magis  Romulus  Patrum 
auctoritate  consilioque  regnaviV^ 

rnm,  et  duo  genera  appellata  sunt."  eos,  consnles  qnoqne,  et  tribnni  militam 

Livy,  lib.  ii.  §  1 :  "  Cfedibns  regis  de-  consnlari  potestate,  conjunctissimos  sibi 

mmntnm  patrom  namemm,  primoribos  qaoeque  patriciomm  et  dcinde  plebeio- 

eqaestris  gradas  lectis,  ad  trecentomm  ram  Icgebant ;  donee  OYinia  tnbunitia 

Bummam  expleyit  (Brntns) ;  traditnm-  intervenit,  qua  sanctnm  est,  nt  censores 

que  inde  fertur,  nt  in  Senatnm  vocaren-  ex  omni  ordine  qptimum  quemqne  curi- 

tur,  qui  Patres,  quique  Cotucripti  es-  atim  senatu  legerent.    Quo  factum  est, 

sent.     Cbfucriptos  videlicet  in  noTum  nt  qui  pneteriti  essent,  et  loco  moti, 

senatnm  appellabant  lectos.*'  haberentur  ignominiosi." 

»  Festns,  on  the  word  Prateriti:  •  Cicero,  I)e  rejmbliea,  lib.  ii.  §  8. 

"  Prsteriti  senatores  quondam  in  op-  *  Cicero,  De  republican  lib.  ii.  §  8 : 

{)robrio  non  erant,  quod,  nt  reges  sibi  **  Multo  etiam  magis  Romulus  Patrum 

egebant  sublegebantque  quos  in  consi-  auctoritate  consilioque  regnayit" 
lio  publico  haberent,  ita,  post  exactos 
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Section  VI. 

The  King  {Rex). 

36,  The  king  is  the  ruler  (rear),  the  administrator  of  an 
aristocratic  republic.  The  curies  subordinate  to  the  patrician 
caste  nominate  him,  and  after  the  confirmation  of  the  election 
by  the  auctoritas  of  the  senate,  confer  upon  him  by  the  lex 
euriata  the  investiture  of  power.  The  senate  counsels,  assists 
and  supports  him  ;  his  fimctions  are  military,  sacred  and 
judicial;  he  is  at  once  commander  in  chief,  high  priest  and 
superior  magistrate ;  his  lot  must  be  cast  with  the  patricians 
or  with  the  plebeians;  he  must  either  submit  himself  to  the 
patrician  and  senatorial  will,  or  he  must  seek  in  popular  &your 
and  plebeian  support  the  means  to  resist  their  influence.  The 
regal  annals,  however,  present  us  with  a  brighter  picture, 
and  invest  the  king  with  a  much  larger  share  of  authority, 
making  him  the  founder  of  institutions,  the  creator  of  senators, 
the  dispenser  of  landed  estates  and  the  spoils  of  war,  and  the 
great  lawgiver.  And  doubtless  he  was  such  in  the  manner 
described  in  the  quotation  &om  Pomponius,  and  referred  to 
in  the  next  paragraph,  inasmuch  as  he  proposed  laws  to  the 
senate. 


Section  VII. 

The  obiginal  Elements  of  private  civil  Law. 

37.  It  is  to  Bomulus  himself  that  the  Roman  historian  and 
jurist  attributes  the  publication  of  positive  law  upon  marital  and 
paternal  power ;  that  is  to  say,  upon  the  composition  of  the 
Soman  &mily.*  Without  reference  to  laws  that  are  said  to 
have  been  written,  but  which  are  unknown  to  us  and  are  pos- 
sibly as  febulous  as  the  times  to  which  they  relate,  we  may 

*  Dion.  lib.  ii.  §§  26  and  27.    Digest,  atat  ad  popnlnm  tnlit.*'    This  lex  Re- 

1,  2,  De  origine  jurUf  2,  §  2,  fragment  ffia,  of  which  Pacinian  speaks  in  the 

of  Pomponias :  "  Ipsnm  Romulum  tra-  following  terms,  is  cited  as  a  law  of 

ditnr  popnlnm  in  triginta  partes  di-  Bomnlns:  *<  Qnum  patri  lex  Regia  do- 


I,  qnas  partes  Curias  appellarit :  derit  in  filinm  vitas  necisqne  potesta- 

propterea  <|nod  tnne  reipnblicfli  cnram  tern."     {Collatio  legvm  JUotaicarum 

per  sententiam  partinm  eamm  expedie-  et  Romanarwn^^  tit  4,  §  8.) 
bat ;  et  ita  I^et  qnasdam  etipse  cvri- 
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perhaps  find  in  the  military  tendencies  and  the  rude  manneriS  of 
the  age,  and  particularly  in  the  city  of  Rome  itself,  sufficient  to 
afford  a  fair  idea  of  the  primitive  elements  of  Quiritarian  private 
law.*  The  family,  like  the  state,  began  with  slavery.  The 
Romans  were  the  "  Quirites,"  the  men  of  the  lance.  By  the 
lance  they  acquired  their  territory,  their  property,  their  com- 
panions, and,  if  we  may  credit  their  poets,  even  their  wives. 
With  them  the  lance  became  the  symbol  of  property,  and  even 
had  a  place  in  their  judicial  procedure.  Their  slaves  were 
booty,  their  wives  were  booty,  and  their  children,  begotten  of 
them,  the  fruit  of  their  possession.  Such  being  the  case,  we 
are  prepared  to  find,  running  all  through  the  popular  traditions 
of  their  origin,  the  rule  that  the  head  of  the  family,  the  paier 
familiasy  had  over  his  slaves,  his  wife  and  his  children,  not  a 
power  such  as  is  known  to  us,  but  the  most  full  and  complete 
rights  of  property ;  the  power  of  life  and  death  over  slaves,  the 
power  of  condemnation  over  wife  and  children,  and  the  right  to 
sell  the  latter  or  to  abandon  and  expose  them,  more  particul£u*ly 
when  deformed.  As  a  historical  fact,  this  right  of  property 
and  licence  to  abandon  children  was  common  to  almost  all  the 
nations  of  Italy,  if  not  to  the  full  extent  possessed  by  the 
Romans,  at  least  it  existed  in  principle. 

Though  it  may  appear  that  the  existence  of  such  institutions 
at  the  birth  of  Rome  is  of  but  little  importance  to  us,  it  must 
not  be  forgotten  that  they  formed  the  basis  of  the  civil  law  both 
public  and  private,  nor  should  we  feil  to  find  traces  of  their  im- 
press throughout  the  entire  extent  of  their  legislation.  These 
are,  however,  but  the  germs,  and  to  attribute  to  them  at  this 
epoch  the  development  of  their  riper  growth  would  be  an 
anachronism. 

38.  B.C.  715.  The  poetic  traditions  of  the  Romans,  after 
having  related  the  fate  of  Romulus,  how  he  was  borne  to  heaven 
and  placed  in  the  rank  of  the  gods,  go  on  to  tell  us  how,  after 
an  interregnum  of  a  year,  during  which  certain  senators,  for  a 
period  of  five  days  each,  alternately  exercised  the  regal  power, 

'  AUo  Ulpian,  **  Nam  qnam  jus  potestatis  moribus  sit  receptam."  (Dig.  1,  6, 
De  hit  qui  «ei,  etc.,  8,  f.  Ulp.) 
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the  people  assembled  by  curies  and  caUed  a  Sabine  of  the  name 
of  Nimia  Pompilius  to  the  throne.  They  represent  this  king 
as  pacific  as  his  predecessor  was  warlike,  devoting  his  attention 
to  humanizing  the  barbarous  manners  of  the  Romans,  &youring 
the  cultivation  of  land,  and  developing  the  principles  of  sacred 
law.  For  it  is  to  him  that  the  greater  part  of  the  religious 
institutions  of  Rome  are  ascribed* 


Section  VIII. 
Religious  Institutions  (Sacra publica,  Sacra  privata). 

38.  It  is  of  more  importance  than  is  generally  supposed  to 
examine  the  character  assumed  by  the  state  religion  of  the 
Romans,  even  from  its  birth,  for  religion  was  closely  bound  up 
with  pubUc  law  and  all  state  matters. 

The  indigenous  deities  of  the  Italian  nation  are  to  a  great 
extent  blended  with  the  Greek  divinities,  and  not  unfrequently 
assume  their  names.  The  practice  of  human  sacrifice,  common 
to  these  nations,  existed  from  the  earliest  ages  of  Rome,  and 
continued  till  after  the  expulsion  of  the  kings,  leaving  for  a 
long  time  traces  in  the  shape  of  a  sacred  formula  impressed 
upon  its  legal  system:  sacer  esto.^  We  are  able  to  gather  from 
certAin  jeux  des  mots,  that  tradition  both  attributes  to  Hercules 
in  the  fisibulous  ages,  and  to  the  Consul  Junius  Brutus  at  the 
time  of  the  Roman  republic,  the  credit  of  having  dissuaded  or 
prohibited  the  Romans  from  the  practice  of  human  sacrifices. 
Hercules  is  said  to  have  induced  the  Italian  nations  to  ofier  to 
Saturn  the  sacrifice  of  lighted  torches  in  lieu  of  that  of  human 
beings,  the  word  ^cSrac  of  the  oracle  signifying  at  the  same  time 
men  and  torches ;  Junius  Brutus,  who  put  an  end  to  the  prac- 
tice of  immolating  infants  to  the  gods  Lares  and  Manes,  stUl 
practised  at  the  (compitalia)  fetes,  ordered  in  their  stead  an 
offering  of  garlic  or  poppy  heads,  because  the  oracle  had  said, 
**  Intercede  for  heads  with  heads.*     Nevertheless  certain  human 

'  Tide  snpra,  j  16.  pro  capitibns,  capitibus  snpplicaretnr." 

•  MacrobiDS,  Saturnalia,  ch.  7:  "  Ut      This  Jeu  de  moti  is  attribated  to  Hcr- 
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sacrifices^  upon  the  occasion  of  great  national  calamities^  more 
than  once  occur  in  Roman  history  even  in  much  lat^r  times.' 

It  was  chiefly  from  an  Etruscan  source  that  the  Bomans 
derived  their  science  and  the  greater  part  of  their  religious 
practices.  The  Etruscans  no  doubt  possessed  a  ritual,  the  same 
probably  as  that  which  the  lucumons  pretended  to  have  written 
down  from  the  dictation  of  the  miraculous  Tages.  And  we 
can  gather  from  an  enumeration  of  rites  and  practices  made  by 
Festus,  and  adapted  to  the  Roman  institutions,  all  that  the 
ritual  contained  relative  to  public  law.*  The  jurist  Labeo  wrote 
a  commentary  upon  it  in  fifteen  volumes,  which  is  now  lost. 

The  sacerdotal  fimctions  were  for  the  most  part  considered 
by  the  Romans,  the  Etruscans,  and  the  other  Italian  nations,  as 
civil  charges  and  a  privilege  of  the  patrician  caste.  Under  no 
obligation  to  lay  aside  the  ordinary  habits  of  society,  the  priest, 
like  any  other  citizen,  was  free  to  marry,  and  in  general  at 
liberty  to  aspire  to  any  dignity  in  the  state,  being  at  the  same 
time  bound  by  almost  all  public  obligations.  These  priests 
formed  colleges,  of  which  the  king  was  chief.  No  important 
enterprise  was  ever  undertaken  without  first  offering  up  a  sacri- 
fice to  the  gods  and  without  consulting  the  oracles;  and  not 
unfii^quently  the  validity  of  a  public  act,  its  continuance  or  its 
repeal,  was  made  to  depend  on  a  sacerdotal  determination. 
The  especial  province  of  the  augurs,  whose  history  it  will  be 
our  duty  to  trace,  consisted  in  presaging  the  result  of  a  sug- 
gested enterprise  by  the  means  of  celestial  phenomena,  observa- 
tions upon  the  entrails  of  the  sacrificial  victims,  attention  to  the 
flight,  the  song  or  the  appetite  of  birds.  Divers  Italian  com- 
munities were  renowned  for  their  skill  in  one  or  more  of  these 
modes  of  divination,  and  it  was  from  them  that  the  Romans 
acquired  their  knowledge.     The  Umbrians,  for  example,  were 

cnles,  and  from  the  offerings  made  to  "  Ritoales  nominantnr  Etnuooram  li- 

Saturn  in  place  of  hnman  sacrifices  bri,  in  qnibns  prsescriptnm  est,  quo  ritn 

CAme  the  custom  of  sending  wax  tapers  condantnr  urbes,  arse,  ledes  sacrentnr, 

at  the  Saturnalia.    We  see  that  our  qua  sanctitate  muri,  quo  jure  ports, 

custom  of  presenting  tapers,  before  the  quomodo  tribus,  curiae,  centurise  distri- 

Beyolntion,  among  certain  classes,  had  buantnr,  exercitus  oonstitnantur,  ordi- 

an  ancient  origin.  nentnr,  csBteraque  ejus  modi  ad  bellnm 

'  livy,  lib.  xxii.  §  57.  ac  pacem  pertinentia." 

'  Festns,   on    the  word    RituaUt: 
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famed  for  their  prophecies  based  upon  the  motions  of  birds; 
while  the  Etruscans  paid  especial  attention  to  omens  from 
lightning,  celestial  phenomena  and  prodigies;  and  such  was 
the  importance  attached  to  the  acquisition  of  this  knowledge 
that  the  Boman  senate  decreed  that  six  children  belonging  to 
the  first  patrician  fiunilies  should  be  confided  one  to  each  of  the 
different  communities  of  Etruria,  that  they  might  be  brought 
up  in  the  mysteries  of  this  art.^ 

The  sacra  publica  were  those  sacrifices  and  rites  which  were 
performed  in  the  name  and  at  the  expense  of  the  city,  and 
which  were  religious  ceremonies^  varying  with  the  occasion,  the 
divinity,  and  the  time.* 

40.  Every  important  act  of  a  Roman,  whether  pubUc  or 
private,  assumed  a  religious  character:  hence  their  implicit 
reliance  on  an  oath,  their  respect  for  things  sacred,  their  vene- 
ration for  the  tomb,  the  worship  of  their  lares  and  domestic 
deities :  a  worship  which,  together  with  the  religious  obligations 
it  entailed  {sacra  privata)^  was,  according  to  the  account  given 
by  Cicero  in  his  treatise  on  the  laws,  transmitted  from  genera- 
tion to  generation  as  an  indestructible  and  necessary  part  of 
the  inheritance.  ^^  Bitus  familiae  patrumque  servanto ;  sacra 
privata  perpetuo  monento,"* 

We  not  unfrequently  fiiid  in  the  Roman  writers  mention 
made  of  certain  vestiges  of  sacra  privata  peculiar  to  the  gentes 

*  Cicero,  De  divinatione,  lib.  i.  §  41.  pilios  et  anspiciis  majoribas  mventis, 

*  Festns,  on  the  word  Publica:  ad  pristinnm  numerum  dao  aagnres 
'*  Publica  sacra,  quA  pablico  samptn,  addidit;  et  sacris  e  principum  namero 
pro  popolo  fiont,  qnieqne  pro  montibos,  pontifices  quinqae  prsefecit;  et  animos, 
pagu,  cnriis,  sacelliH;  at  prirata,  qaw  propositis  legibns  his  qnas  in  mona- 

Cfdngnlis  hominibns,  familiis,  genti-  mentis  habemas,  ardentes  consaetudine 
I  fiant"  And  on  tiie  word  Popv^-  et  cnpiditate  bellandi,  religionom  caere- 
laria:  **Popularia  sacra  snnt,  nt  ait  moniismitigavit;  adjnnxitqne  prfeterea 
Labeo,  qnse  omnes  cives  facinnt,  nee  flamines,  salios,  rirginesqae  vestales; 
certis  familiis  adtributa  sunt:  Foma-  omnesqae  partes religionisstatnitsapc- 
calia,  Farilia,  Laralia,  Porca  prasci-  tissime.  Sacromm  aatem  ipsorum  dili- 
dania."  gentiam  difficilem,  apparatnm  perfaci- 
'  CicerOy  De  legih.  lib.  ii.  §  9.  See  lem  esse  yolnit.  Nam  qnsB  perdiscenda, 
how,  in  his  treatise  on  the  Republic,  he  qnieque  observanda  essent  multa  con- 
speaks  of  the  religious  laws  of  Numa,  stitait,  sed  ea  sine  impensa.^  Sic  reli- 
adding  that  they  still  preserred  them  in  gionibus  colendis  operam  addidit,  sump- 
existing  monuments,  and  giving  them  turn  removit."  (2>0  republicaf  lib.  ii. 
the  credit  of  originating  sacrifires  of  an  §  14.) 
inexpensive  chwactcr:  "Idemque  Pom- 
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of  an  illustrious  house,  for  example,  that  of  Claudia,  Horatia, 
Fabia,  Nautia,  and  others."' 


Section  IX. 

The  Calendar  :  Days — Fasti  ob  Nefastu 

•  41.  It  was  the  duty  of  the  pontiff  to  regulate  the  calendar. 
In  order  to  obviate  inconvenience  it  is  necessary  that  the  year 
should  involve  the  same  time  precisely  that  is  occupied  by  the 
earth  in  its  circuit  round  the  sun.  Such  being  the  case,  times 
and  seasons  correspond ;  the  earth  and  the  year  run  and  termi- 
nate their  course  together.  The  early  Italian  year  was  far 
jErom  presenting  this  harmony.  We  are  told  by  Censorinus 
that  it  was  no  uncommon  thing  for  the  different  ItaUan  nations, 
and  especially  the  Ferentini,  the  Lavinians  and  the  Albans,  to 
have  years  peculiar  to  themselves  and  differing  &om  each  other. 
Under  these  circumstances  it  is  obvious  that  irregularities  were 
of  constant  occurrence.  These  they  adjusted,  however,  as 
best  they  could,  relying  upon  their  familiarity  with  the  courses 
of  the  heavenly  bodies,  by  the  intercalation  from  time  to  time 
of  the  period  necessary  to  equalize  their  artificial  with  the  solar 
year.*  The  Bomans,  according  to  the  authorities  cited  by 
Censorinus,  amongst  whom  is  Varro,  at  first  adopted  the  year 
in  use  with  the  Albans.*  This  year  was  based  upon  lunar  revo- 
lutions, and  consisted  of  ten  months,  the  first  being  March, 
the  last  December.  These  ten  months  only  contained  three 
hundred  and  four  days,  and  as  the  time  occupied  by  the  earth 
in  its  revolution  round  the  sun  is  three  hundred  and  sixty-five 
days  and  a  quarter,  the  month  of  March,  with  which  the  year 
commenced,  recurred  before  the  earth  had  accomplished  its 

*  See  specially  Festiis,  on  the  words  sibna,  ad  nnnm  Tenun  ilium  natnralem- 

Propydi(vnu$,  Poreui   and  Satwmo.  qne  corrigere." 

livy.  lib.  1.  §  26,  and  lib.  y.  §  46.  *  Cenaorinos,  Be  die  natali,  §  20 : 

'  Cenaorinna,  J)e  die  natali,  §  20 :  **  Sed  magia  Jonio  Gracchauo,  et  Fal- 

*'Nam,  ut  alinm  Ferentini,  alinm  Lar  vio,  et  Varroni,  et  Saetonio,  aliisqae 

vinii,  itemqne  Albani  yel  Roman!  ha-  credendum,  qni  decem  mensium  pata- 

l>nenint  annum:   ita  et  ali»  gentes.  yeront  faisse:  nt  tnnc  Albania  erat, 

Omnlbna  tamen  fuit  propoaitnm  saoa  nnde  orti  Bomani.'^ 
ciyiles  annosi  yarie  intercalandis  men- 
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revolution,  or  the  four  seasons  had  marked  their  course.  Con- 
sequentlj  at  one  time  it  was  in  winter,  at  another  in  the 
summer,  each  month  being  correspondingly  displaced.  This 
want  of  harmony  between  the  months  and  the  seasons  could 
not  &il  to  bring  about  visible  confusion,  and  consequently  the 
Romans,  like  the  other  Italian  nations,  had  from  time  to  time 
recourse  to  intercalation. 

The  first  correction  is  attributed  to  Numa,  who  is  said  to 
have  added  to  the  ten  months,  then  existing,  two  others,  January 
and  February,  the  one  at  the  commencement,  the  other  at  the 
end  of  the  year.  These  twelve  months,  however,  only  contain 
354  days,  or,  according  to  some,  355.  The  difference  then 
still  existing  between  the  Boman  and  Solar  year  was  &om  ten 
to  eleven  days,  and  it  was  the  duty  of  the  pontiffs  to  keep  this 
discrepancy  obviated  by  periodic  intercalation.  But  upon  what 
principle  this  was  done  is  far  &om  clear.  Plutarch  says  that 
Numa  decreed  that  a  month,  consisting  of  twenty-two  or 
twenty-three  days,  should  be  alternately  intercalated  every 
second  year ;  but  as  this  method  did  not  exactly  meet  the  diffi- 
culty, it  appears  to  have  been  abandoned  by  the  pontiffs,  who 
made  what  arbitrary  additions  they  thought  fit.*  The  uncer- 
tainty and  irregularity  occasioned  by  these  arbitrary  intercala- 
tions, made  at  the  caprice  of  the  pontiffs,  is  a  constant  source  of 
bitter  complaint  on  the  part  of  the  historian.* 

42.  These  calculations  were  intimately  connected  both  with 
public  and  private  law ;  the  duration  of  magistracies,  the  classi- 
fication of  feast  days,  the  celebration  of  public  or  private  cere- 
monies in  honour  of  the  domestic  deities,  fixed  and  moveable 
holy  days,  the  dies  comitiaUs^  upon  which  the  comitia  could  be 
held,'  and  those  upon  which  it  could  not,  and  especially  that 

1  Censorinns,  De  die  natati,  §  20:  gratiam,  (^no    qnis   magistratn  citins 

'*  Quod  delictam  (the  ineqaaliiy  between  ahiret,  dintiosve  f ungeretur,  aat  pablici 

the  solar  and  the  civil  year )  nt  corri^ere-  redemptor  ex  anoi  magnitudine  in  lacro 

tor,  pontificibas  datum  est  ne^otinm,  damnove  esset,  plus  minnsTe  ex  libi dine 

eoTumqae  arbitrio    intercalandi   ratio  intercalando,  rem  sibi  ad  corrigendam 

See  also  Macrobius,  8iU.y  mandatam,  nltro  depraramnf 


lib.  L  ch.  13,  who  explains  whj  thej  '  Macrob.,  SatumaL,  lib.  i.  ch.  16 : 

had  recomrse  to  thia  method.  **  Comitiales  sunt,  anibus  cum  popnlo 

*  Censorinoa,  De  die  natali,  §  20 :  agi  licet/' 
''  Sod  horum  pleriqae,  ob  odium  vel 
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which  was  all  important  to  the  jurist,  the  days  upon  which  the 
magistrate  could  exercise  his  functions,  when  he  was  permitted 
to  pronounce  the  sacred  words  "  do,  dico,  addico  ; "  in  which 
are  sunmied  up  the  various  acts  of  his  jurisdiction,  and  from 
which  came  the  expression  dies  fastus  {de  fart  licet)  and  dies 
nefastus  {de  fori  non  licety  All  these  depended  upon  the 
termination  of  the  year,  and  were  regulated  by  the  calendar. 
The  result  of  this  was,  to  place  all  these  functions  within  the 
direction  and  under  the  control  of  the  pontiff,  whence  they  and 
the  patrician  class,  of  which  they  were  members,  acquired  im- 
mense influence,  both  in  public  and  private  matters. 

The  fact  of  a  day  being  "fiistus"  or  "nefastus"  was  a  matter 
of  the  utmost  importance  to  the  Romans  in  relation  to  their 
private  affairs. 

The  solemn  procedure,  consisting  of  what  were  styled  the 
leffts  action^ y  was  confined  to  the  "dies  fasti,"  not  merely  as 
to  the  conduct  of  law  suits,  but  also  as  to  a  munber  of  voluntary 
transactions  of  a  private  nature  between  consenting  parties ;  as, 
for  example,  aUenations,  the  commencement  or  termination  of 
servitudes,  enfranchisement,  emancipation  and  adoption,  which 
were  accomplished  by  means  of  feigned  actions.  Certain  days 
were  **nefasti"  in  the  morning  and  evening,  while  during  the 
day  time,  that  is,  between  the  immolation  of  the  victim  and  the 
sacrifice,  they  were  "fasti;"  such  days  were  termed "intercisi."* 
Books  giving  a  list  of  the  days  in  the  year,  showing  which  were 
**  festi,"  were  termed  "  Fastorum  libri."  *  Ovid  has  devoted  a 
poem  to  the  subject,  in  which  he  says,  addressing  Grermanicus, 
**  You  wiU  find  the  public  feast  days  and  those  dedicated  to 
your  domestic  worship,"  viz.,  the  day  upon  which  it  was  not 

'  Vano,  De  linff^u  latina^  lib.  tL  '  Yarro,  De  lingua  latina,  tib.  yi. 

§29:  *<  Dies /a«ft,  per  qnos  prsetoribns  §  31:   ^*Intercisi  dies  snnt  per  qnos 

omnia  yerba  sine  piacalo  licet  far!.*'  mane  etvesperi  est  nefas  medio  tempore 

§  30:    "Dies  nefa^ti,  per  qoos  dies  inter  hostiam  ceesam  et  exta  porrecta 

nefas  fan  pnetorem:  DO, Dice,  ADDICO;  fas."     Reference  mnst   be    made    to 

itaqne  non  potest  agi ;   necesse  enim  Macrobins,  Saturnalia ,  Ub.  i.  ch.  16, 

aliquo  eorom  nti  verl^,  cam  lege  qaid  for  a  definition  of  the  different  days  and 

peragitor."    And  further,  §  58 :  "  Hinc  of  several  other  matters,  and  also  for  an 

fatti  dies  qnibus  yerba  certa  legitima  accoont  of  the  relation  which  these  days 

sine  piacnlo  pr»toribns  licet  fan.    Ab  bore  to  the  dies/egti  and  profesti, 

hoc  neftuti  quibns  diebos  ea  far!  joa  '  Festns,  on  the  word  JFhstontm: 

non  est,  et  si  fati  sunt,  piacnlnm  faci-  '*  Fastorum  libri  appellantnr,  in  quibus 


unt,"  totins  aoni  fit  deacnptio." 
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lawiiil  to  pronounce  the  three  words,  and  those  upon  which  it 
was  lawAil  to  take  legal  proceedings.'  In  the  time  of  Ovid,  the 
arrangement  and  the  character  assigned  to  each  day  of  the  year 
had  been  in  vogue  for  ahnost  three  centuries,  and  were  uni- 
versaUy  known ;  but  in  the  commencement  and  for  a  very  con- 
siderable period  of  the  republic,  the  knowledge  was  confined  to 
the  pontifi  and  the  patricians. 

48.  With  the  view  of  having  a  visible  symbol  of  the  calcula- 
tion of  time,  a  custom  which  had  long  existed  among  the 
Etruscans  and  had  been  adopted  by  the  Romans  was  confirmed 
by  an  ancient  law.  This  custom  was  that  the  chief  magistrate 
should,  upon  a  certain  day  in  each  year,  drive  a  large  nail  into 
the  wall  of  the  Temple  of  Jupiter  at  Rome.  This  was  also 
held,  in  the  superstition  of  the  people,  to  be  an  expiatoiy 
solenmity  for  epidemics,  public  calamities  and  great  crimes.^ 

44.  After  Numa  an  interval  of  more  than  ninety  years  is 
occupied,  according  to  the  Roman  narrative;  by  the  three  reigns 
of  Tullus  Hostilius,  B.c.  673  ;  Ancus  Martins,  B.C.  641 ;  and 
Tarquinius  Prisons,  B.C.  616. 


Section  X. 

The  Election  of  Kings,  from  Cicero's  De  Republica — 

^^Lex  regia.^ 

46.  In  his  treatise  on  the  Republic  Cicero  brings  to  our 
notice  several  points  of  interest,  in  connection  with  the  election 
of  kings,  well  worth  attention.  He  never  fisiils  to  repeat,  con- 
cerning Tatius,  Ancus,  Tarquin,  and  Servius,  what  he  says 

»  Orid,  Pastif  lib.  i.  line  7  et  seq. : —      Line  63  :— 
Saam  reoognosoet  AnnaUbos  erata  priscis  t  Est  quoqae,  qao  populum  Jui  est  indudere 

Et  qoo  fjt  merlto  qiueqae  noUU  dies.  leptia. 

iDTente  imc  et  feeu  domesUea  robte.  9  Festus,  on  the  word  Clamt :  "  Cla- 

lines  47  and  48 :—  "^^  annalia  appellabatnr,  qui  figebatnr 

in  parietibns  Bacrarnm  sdiain  per  annos 

Ilto  netetna  erlt  per  qaem  trU  verba  tllen-       gin^iog,  nt  per  eos  nnmerufl  collig3> 

rJtuerit,  per  quern  lege  UcebitagL  retur  annonun."      See  Livy,  Ub.  vu. 

§  3,  and  lib.  vii.  §  18. 

£ 


Digitized  by  VjOOQIC 


60  T5B  roSTOKY  OP  BOMA}f  LAW. 

about  Numa^  ^^quamquaija  populus  curiatis  Qum  comitii^  regem 
esse  jusserat^  tm^m  ipse  de  suo  iiQperio  euriatam  legem  tulit."^ 
The  sentence  recurs  in  each  new  reign  with  such  regularity  and 
identity  of  expression  that  it  may  be  rea^nably  concluded  that 
he  was  denying  his  information  from  some  public  legal  docu- 
ment. This  explains  the  origin  and  nature  of  that "  lex  curiata  " 
which  continued  in  force  to  the  latest  days  of  the  republic,  in 
order  to  give  the  magistrates,  after  their  election,  the  investiture 
of  the  "imptfriMin."  This  practice  commenced  with  the  age  of 
the  kings.  When  the  curies  had  elected  the  king,  when  the 
senate  had  given  its  "  auctoritas "  to  their  election,  the  ^^  lex 
curiata  "  was  then  passed  in  order  that  the  king  might  b^  in- 
vested with  the  "  imperium.^* 

Such  was,  we  think, without  doubt, the  " Ux  regxay^  the  term 
applied  to  the  investiture  of  the  emperor — ^a  name  which  sur^ 
vived  republican  hatred  to  royalty  and  which  waa  pr^erved 
during  the  empire. 


Section  XI. 

Inteknational  Law — College  cw  the  Fecl^es. 

46.  During  the  three  reigns  to  which  we  have  just  referred 
the  spirit  of  conquest  recovered  its  original  energy,  and  the 
territory  and  inhabitants  of  S.oine  were  augmented  from  the 
territories  and  inhabitants  of  neighbouring  states.  The  Boman 
historians  ascribe  some  to  Numa,  others  to  Tullus  Hostilius  or 
Ancus  Martins,  an  institution  connected  with  international  law, 
the  college  of  the  Feciales.  The  feet  is  that  this  was  an  insti- 
tution common  to  the  different  Italian  nations,  and  that  the 
Bomans  only  followed  the  prevailing  custom.  Various  writers 
inform  us  that  it  existed  with  the  Albans,  the  Samnites,  the 
Ardeans,  the  Falisci  of  Etruria  and  the  Equicoli.*  Varro 
and  Festus  assign  very  equivocal  etymologies  to  the  word 
Feciales.*    Cicero,  in  his  treatise  "De  legibus,"  summarises 

>  Cicero,  J)e  repuhl,  lib.  ii.  §{  18, 17,  §  39.    Dion.  lib.  ii.  §  73.    Servius,  Ad 

18,  20  and  21.  ASneid.,  Ub.  x.  1.  14. 
«  Vide  supra,  §  27.  *  Varro,  De  lingua  latina,  lib.  6, 

*  Liyy,  lib.  i.  §§  24,  82;    lib.  riil  §  86:   "Feciales  qnod  iidei  pablicie 
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the  attributes  of  these  priests  in  the  following  terms :  '^  That 
the  Feciales  were  the  judges  of  ta*eatie8,  peaoe,  war^  truces, 
embassies,  and  that  thej  declared  war.*'^ 

So  likewise  these  priests,  of  which  the  college  was  compoeed, 
twenty-one  in  number,  who  were  sprung  from  patrician  families 
of  the  highest  rank,  were  consulted  upc«i  all  points  of  inter- 
national law ;  thej  were  engaged  in  the  formation  of  treaties 
of  alliance  and  were  bound  to  swear  to  their  observation,  and 
they  were  charged  with  the  declaration  of  war. 

A  rehgious  rite  and  certain  solemn  formulae  were  prescribed 

for  each  phase  of  these  transactions.     In  those  observed  upon 

the  conclusion  of  a  treaty  of  peace,  a  pig  was  the  appropriate 

sacrifice ;  Virgil  says,*  "  et  csBsa  jungebant  ftedera  porca,"  and 

Liivy  gives  us  the  formula  of  imprecation  pronounced  by  the 

Feciales  against  the  Roman  people  should  they  violate  a  treaty : 

**  In  illo  die,  Jupiter,  Populum  Komanum  sic  ferito,  ut  ego 

hunc  porcum  hie  hodie  feriam."*     The  figure  of  a  pig  was  also 

one  of  the  military  insignia.^     Livy  describes  the  ceremony 

accompanying  the  declaration  of  war,  and  the  various  utterances 

of  ihefecialis  as  he  successively  crosses  the  enemy's  firontier,  as 

he  advances  through  their  country,  as  he  demands  reparation 

for  the  wrongs,  real  or  imaginary,  which  constitute  the  motive 

or  pretext  for  the  attack.     If  the  satisfaction  demanded  was  not 

given  within  the  thirty-three  days,  he  referred  the  matter  to  the 

senate,  and  finally,  after  war  had  been  resolved  upon,  he  returned 

to  the  hostile  fix)ntier,  and  thrusting  his  lance  into  its  soil,  thus 

solemnly  made  his  declaration  of  war :  '^  Since  this  nation  has 

permitted  unjust  aggressions  to  be  made  upon  the  Roman  people, 

since  the  Roman  people  have  ordered  war  to  be  waged  against 

it,  and  as  the  senate  has  proposed,  decreed  and  determined  on 

this  war,  I,  in  the  name  of  the  Roman  people,  declare  and  thus 

commence  hostilities."* 

inter  popnlos  prseerant;  nam  per  hos  •  Livy,  lib.  i.  24. 

fiebat  nt  jnstam  conciperetar  bellam,  ^  Festns,  on  the  word  P^r^;  '^Forci 

et  inde  desitam  nt  foedero  fides  pacis  eiBgies  inter  militaria  signa  qnintnm 

constitaeretar.'*    Festns,  on  the  word  locnm  obtioebat,  qnia  confecto  bello» 

Fetialeg:  ''Fetiales  a  feriendo  dicti,  inter  qnoB  pax  fiebat,  ex  cttsa  porda 

apnd  hofl  enlm  helli  pacisqne  faciend»  foedere  finnari  solet." 

jns  est."  »  LiTy,  lib.  i.  §  32.    Anl.  Gell.  lib. 

'  Cic.,  De  Uaihvs,  lib.  ii.  §  9.  xvi.  ch.  4,  nres  ns  the  same  formnla 

•  ^jEWiif.,  lib.  viii.  641. 


with  some  variations. 
£2 
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In  the  course  of  time^  it  is  true,  although  the  outward  fonn 
remained  the  substance  had  disappeared.  A  small  field  near 
the  temple  of  Bellona,  within  sight  of  the  extremity  of  the 
Circus^  was  consecrated  as  the  campus  hostis.  It  is  here  that 
the  fecialis,  to  avoid  the  loss  of  valuable  time  made  by  under- 
taking a  long  journey^  went  to  announce  his  declaration  of  war, 
and  at  the  foot  of  a  little  column,  of  which  Ovid  speaks  in  his 
Fasti,  he  hurled  his  javelin  to  the  ground.* 

47.  It  is  to  the  time  of  Ancus  Martins  that  Niebuhr  ascribes 
the  origin  of  the  plebeians ;  and  upon  the  faith  of  a  correction 
in  a  manuscript  verse  of  Catullus,  which  has  evidently  been 
altered,*  he  concludes  that  the  plebeians  were  the  followers  of 
Ancus,  while  the  patricians,  with  their  clients,  were  those  of 
Romulus.  It  is  true  that  the  history  recognized  by  the  Romans 
describes  Ancus  Martins  as  greatly  sweUing  the  population  of 
Rome,  by  transporting  thither  after  their  defeat  several  thousand 
Latins  to  whom  the  right  of  citizenship  was  awarded.  But 
Ancus,  in  so  doing,  only  followed  the  example  of  others  be- 
sides the  Romans,  whose  invariable  policy  during  their  early 
history,  as  we  see  in  Dionysius  of  Halicamassus,^  was,  that  these 
strangers,  upon  whom  the  rights  of  citizenship  were  conferred, 
were  distributed  among  the  various  curies.  It  is,  however,  true 
that  these  new  citizens,  by  whom  the  Roman  population  was 
from  time  to  time  augmented,  not  being  all,  as  were  the  primi- 
tive inhabitants,  attached  to  patrician  gentes  by  the  ties  of 
clientage,  occupied  a  somewhat  different  position,  as  has  already 
been  explained.*  The  observations  of  Niebuhr  must  be  con- 
fined to  this  point. 

48.  According  to  tradition,  Ancus  enlarged  the  city,  which 
he  fortified  by  an  entrenchment  on  the  Janiculum,  and  by  the 

'  OYld,  Fatti,  lib.  6, 1.  205  et  seq.: —  Antlqaam,  nt  solita  es,  bona 

ProepicitatemplosammumbrevtaareaciTCum  ^,  Soapites  ope  gentem. 

Est  Ibl  non  parvn  parva  col umiia  notie.  The  MS .  has  A ntique,    Niebuhr  adopts 

Hinc  aolct  hasta  mana,  belli  pnenuntia,  mlttl,  the  reading  indicated  bv  Scalieer,  iio- 

In  rtvem  et  geutes  quum  placet  arma  capl.  rftnUqye  Anoiqne,  the  race  of  Romulus 

*  Catullus,  Ode  84  to  Diana.    The  and  Ancus.     Adniitting  this,  wo  are 

generally  received  reading  is—  far  from  the  deduction  derived  from  it. 

Sis  qaocanque  placet  tibl  *  ^*^-  i"-  §  ^' 

Sancte  nomina  BomuUqae  ^  Vide  supra,  §  16. 
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fo$$a  Quiritium,  a  Quiritian  ditch  between  Mons  Cselius  and 
Mons  Aventinus.  In  order  to  unite  the  Aventine  and  the 
Janiculum  banks  of  the  river,  he  threw  a  bridge  across  the 
Tiber,  the  first  bridge  that  had  been  constructed  over  it.  This 
bridge  was  built  of  wood,  and  it  was  called  the  "  Pons  Sublicius," 
from  a  Volscian  word  signifying  the  beams  of  which  it  was  con- 
structed.' This  being  firom  time  to  time  repaired,  still  remained 
a  wooden  bridge  in  the  time  of  Augustus,  B.C.  23,  when  it  was 
carried  awaj  by  a  flood,  and,  having  been  rebuilt  of  stone,  was 
called  the  "  Pons  ^milianus,"  from  the  name  of  the  censor 
under  whose  directions  the  reconstruction  was  effected. 

At  this  day  the  traveller  in  Rome  is  shown  on  the  declivity 
of  the  Capitol  below  the  forum  the  Mamertine  prison,  a  small 
dungeon  constructed  of  large  masses  of  stone,  united  without 
the  aid  of  cement  after  the  manner  of  the  Etruscans.  The  con- 
struction of  this  prison  is  attributed  to  Ancus  Martius,  from 
whom  it  took  its  name.*  Ostia,  also  a  Boman  colony  at  the 
mouth  of  the  Tiber,  is  said  to  have  been  founded  by  Ancus 
Martius,  who  had  occupied  both  sides  of  the  river  to  its  mouth.' 

49.  As  it  was  during  the  reign  of  Ancus  Martius  that  Lucius 
Tarquinius,  who  is  said,  either  in  his  own  person  or  in  that  of 
his  father,  to  have  been  of  Corinthian  origin,  accompanied  by 
a  numerous  retinue,  and  bringing  with  him  immense  treasures, 
came  to  settle  at  Some,  Cicero  takes  occasion  to  say  that  the 
arts  and  sciences  of  Greece  flowed  into  Kome,  not  in  a  narrow 
stream  but  in  a  mighty  river.^  '  But  this  is  an  anticipation,  for 
the  monuments  and  buildings  of  that  period  attest  Etruscan  and 
not  Grecian  art. 

60.  This  Lucius  Tarquinius,  a  lucumon  of  Tarquinii,  who 

■  Fertos,  on  the  word  Sublicium:  Mamertinas.     Vide  Festas  on   these 

"  Sablicimn  pontem  qnidam  pntant  ap-  words. 

pellatam  esse  a  ruhlieibus,  peculiari  '  For  each  of  these  points,  see  liTY, 

vocabnlo  Volscoram,  qnae  snnt  tigna  in  lib.  i.  §§  82  and  33 ;  Cicero,  De  reptA- 

latitndinem  extensa."  lica,  lib.  ii.  $§  18  and  19. 

•  Mdmers^  in  the  Osqne  language  ♦  Cicero,  JDe  repuhliea,  lib.  ii.  §  19 : 

according  to  Festus,  in  the  Sabine  Ian-  "  Inflaxit  enim  non  tennis  qnidam  e 

gnagc  according    to  Varro,  both    of  Grscia   rivulns  in  banc  nrbem,  sed 

whom  may  be  right,  was  the  name  of  abnndantissimns  amnifl  illamm  disci* 

the  god  Mars.     Whence  the   names  pUnarom  et  artinm.'* 
Mamercns  or  Martins,  and  the  epithet 
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assumed  at  Rome  the  name  of  Tarquinius  Priscus^^  appears  to 
have,  commeneed  an  attack  upon  the  primitive  institutions  based 
upon  the  distinctions  of  the  original  nationalities^  BamnenseSy 
Tatienses,  Luceres,  and  against  the  narrow  oligarchy  of  the 
ancient  patrician  families ;  an  attack  which  his  successor  Serrius 
TuUius  pushed  still  further^  and  which^  at  a  later  period,  was 
taken  up  and  driven  to  very  different  results  by  the  plebeians. 
The  moment  had  come  when  the  primitive  frame  in  which  the 
citizens  were  divided  into  tribes  and  curies  according  to  their 
origin,  Ramnenses,  Tatienses,  or  Luceres,  no  longer  sufficed  for 
the  wants  of  the  new  citizens  who  belonged  to  neither  of  these, 
but  by  whom  Rome  had  been  successively  recruited,  and  who 
now  f(»nned  a  rapidly  increasing  peculation. 

Many  of  these  new  comers  had,  in  their  own  cities,  been 
memba's  of  the  dominant  class ;  but  when  they  arrived  in  Rome 
they  had  been — ^with  the  exception  of  a  very  few  who,  with  the 
rights  of  citizenship,  received  those  of  the  patriciate — ^placed  in 
the  ranks  of  plebeians.  Here,  owing  to  their  hereditary  fran- 
chise, they  were  in  a  position  to  form  the  stock  of  the  plebeian 
^^  gentesy^  in  opposition  to  the  original  principle  on  which  the 
patricians  alone  could  form  a  ^^gens.^  Tarquin  himself  belonged 
to  the  number  of  the  new  citizens,  and  many  of  his  friends  and 
partisans  who  had  accompanied  him,  and  who  had  been  ad- 
mitted with  him  to  the  rights  of  citizenship,  and  had  been  dis- 
tributed amongst  the  tribes  and  the  curies,^  found  themselves  in 
the  position  we  have  just  described. 

61.  Lucius  Tarquinius  was  unable  to  accomplish  all  that  he 
desired  by  way  of  reformation.  When  he  attempted  to  abolish 
the  names  of  the  tribes,  Ramnenses,  Tatienses  and  Luceres,  as 
being  inconsistent  with  the  new  elements  of  the  population,  he 
encountered  a  formidable  opposition,  under  the  colour  of  religion, 
in  the  person  of  Attius  Navius  the  augur,  and  he  was  compelled 

'The  true  meaning  of  the  word  epithet:  "Priscus  Tarqainios  est  dictna, 
PriBcos  applied  to  Tarqtun  has  long  quia  prins  fnit  qoam  superbus  Tar- 
been  questioned.  Livy  makes  it  a  sur-  quinius"  (on  the  word  Prigeu9\  Diony- 
name :  "  Urbem  ingrcssi  sunt  domici-  sins  of  Halicamassus  is  of  the  same 
lioque  ibi  comparato,  I*.  Tarquinium  opinion,  lib.  iv.  §  48. 
Priscum  edidere  nomen."  Livy,L  §34.  "  Dion.  lib.  iii.  §  71. 
Paul,  following  Festus,  considers  it  an 
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to  reiionnoe  his  design.*  It  was  reserved  to  his  sucsceflsor  to 
sacceed  in  this  object  in  another  way*  Nevertheless,  he  elevated 
about  a  hundred  or  a  hundred  and  fifty  persons  to  the  patriciate' 
(historians  differ  as  to  the  number ),  and  gave  them  a  place  in 
the  senate  ^  and  as  tiie  pride  of  the  ancient  {mtricians  refused  to 
admit  them  upon  terms  of  perfect  equality,  they  became  the 
foundation  of  those  ^*ininores  gentes'^  who,  from  generation  to 
g^ieration,  remained  distinct  from  the  ^^gentes  majoresy^  whose- 
stock  and  nobiHty  were  coeval  with  the  foundation  of  Rome.* 

62.  Among  the  numerous  monuments  and  works  of  art  con- 
structed in  the  time  of  L.  Tarquin,  when  the  future  grandeur 
of  the  eternal  city  began  to  dawn  upon  the  world,  which  is  still 
shown  at  Borne,  was  the  *^  Cloaca  Maxima.''  Tlds  gre^f  and 
usefiil  work,  by  which  the  marshes  were  drained,  the  atmo- 
8]^re  purified,  and  large  tracts  of  land  reclaimed  iot  the  city, 
was  commenced  by  L.  Tarquintes  and  completed  by  TaF- 
quinitts  Superbus.  It  is  in  the  Etruscan  style  of  architecture, 
and  has  withstood  the  desthictive  influence  of  tim6  and  neglect. 
There  the  imaginationr  of  th6  poet  ctin  ccmtempiate,  in  the^ 
ereatiicm  of  a  Cyclopean  or  Pelasgic  age,  iht  mysterious  vestajge* 
of  an  unknown  civilization. 

63.  B.C.  578.  Servius  TuHius  was  indebted  to-  a  Btfbteriuge 
for  his  elevation  to  the  throne.  This  prize  he  secured  without 
pledging  himself  to  the  patrician  party  {non  commisit  se  patri- 
bus),  and  Was  the  first  who  became  king  without  the  pre- 
timiniary  election  by  the  senate  or  iihe  sanction  of  the  curies, 
although  after  he  had  mounted  the  ihrone  he  solicited  nominap 
tlon  and  the  investiture  of  the  "  imperium  "  by  the  lex  curiata.^' 
In  doing  this,  he  aimed  a  fatal  blow  at  the  ancient  system  of 
distribution  into  tribes,  based  upon  their  primitive  origin.  This 
distribution  had  become  utterly  inconsistent  with  the  new  and 
now  considerable  population  of  Rome.  And  if  he  suffered  the 
^*  comitia  curmta/^  which  was  constructed  upon  that  narrow 
principle,  still  to  exist,  it  was  merely  from  respect  to  the 

*  Vide  supra,  §  21.  •  Cic,  Be  republica,  lib.  ii.  ^  21. 

•  Vide  Bupra,  §  33. 
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auspices  and  certain  old  forms  of  primitive  law.  The  assem- 
blies he  created  were  for  the  discharge  of  real  business,  and 
were  framed  upon  a  different  system,  every  citizen  being 
eligible. 

According  to  the  first  census  taken  by  Servius  Tullius,  the 
population  of  Rome  at  that  time  consisted  of  upwards  of  80,000, 
and  this  shows  the  extent  to  which  the  representatives  of  the 
three  original  tribes,  the  Kamnenses,  Tatienses  and  Luceres, 
must  have  found  themselves  outnumbered.  Servius  himself, 
whether  we  accept  the  fables  about  his  extraction,  or  adopt  the 
Etruscan  annals  which  represent  him  as  the  chief  of  an  Etruscan 
band,  belonged,  together  with  all  his  followers,  to  the  new 
comers. 

The  friend  and  counsellor  of  Tarquin,  his  predecessor,  he 
carried  out  his  labours  to  completion.  The  radical  reform 
which  he  introduced  in  the  political  constitution  of  Rome  was 
to  place  side  by  side  with  an  aristocracy  of  race  the  superior 
caste  of  the  ancient  patrician  order,  an  aristocracy  of  wealth, 
whose  ranks  were  open  to  all.  Thus  it  was  that  many  of  the 
new  citizens  attained  a  position  of  influence,  in  spite  of  the 
rank  they  or  their  ancestors  had  enjoyed  in  their  native  country, 
and  who,  whatever  might  have  been  their  wealth,  had  hitherto 
at  Rome  been  denied  admission  into  the  patrician  order,  and 
had  been  ranked  with  the  plebeians. 

64.  Heretofore  the  revenue  had  been  raised  by  means  of  a 
poll  tax  (viritim)y  arbitrarily  imposed  without  any  fixed  prin- 
ciple or  any  adequate  proportion  between  the  rich  and  poor. 
The  division  of  the  people  into  tribes  and  curies  had  been,  as 
we  have  seen,  based  upon  their  origin,  and  the  assembly  so 
founded  (comitia  curiata)  voted  ^^  ex  ffeneribus.^^  And,  not- 
withstanding our  ignorance  of  details,  we  know  that  the  supre- 
macy remained  in  the  hands  of  the  ancient  patrician  order.  It 
was  for  Servius  to  substitute  for  this  division  and  consequent 
vote,  depending  upon  caste,  a  distribution  of  the  people  and  a 
system  of  voting  regulated  by  wealth ;  in  short,  he  proportioned 
the  taxation  and  the  suffirage  of  each  citizen  to  the  amount  of 
his  properly. 
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The  institutiGn  of  the  census,  the  distribution  of  the  people 
into  classes  and  centuries,  the  assembly  of  the  centuries,  the 
origin  and  progress  of  the  order  of  knights,  and  the  organiza- 
tion of  tribes  according  to  locality,  here  demand  our  attention. 


Section  XII. 

The  Census. 

66.  The  head  of  each  family  was  obliged  to  make  a  written 
statement,  upon  oath,  of  the  number  of  persons  composing  his 
fiimily,  of  his  property  of  every  description,  and  its  fair  estimated 
value,  under  penalty  of  confiscation  of  any  article  omitted.^  As 
soon  as  this  was  finished  the  entire  populus  passed  in  review 
through  the  Campus  Martins  and  underwent  the  ceremony  of 
purification  (populum  lustrare).  This  ceremony  was  repeated 
every  fifth  year;  hence  the  term  lustrum  was  used  to  signify 
a  period  of  five  years.  This  table  or  register  was  called  the 
**  census,"  and,  as  a  new  chapter  {caput)  was  opened  for  each 
head  of  a  family,  the  condition  of  the  population  and  the  respec- 
tive fortunes  of  families  could  be  periodically  ascertained. 

Enrolment  by  name  in  the  census  was  a  privilege  confined  to 
citizens;  the  names  of  sons  were  doubtless  inscribed  in  the 
chapter  dedicated  to  their  father;  women,  and  males  under 
sixteen  years  of  age,  who  had  not  exchanged  the  prcetexta  for  the 
toga,  were  only  enumerated ;  slaves  were  indicated  simply  by 
numbers  amongst  the  chattels  of  their  masters,  and  in  the  course 
of  time  the  ceremony  of  enfi:unchisement  consisted  simply  in 
inscribing  their  name  in  this  table. 


Section  XIII. 

The  Classes  (  Classes)  and  the  Centuries  (  Centurice). 

66.  From  the  institution  of  the  census,  which  had  determined 
the  amount  of  the  fortune  of  each  citizen,  was  derived  the  dis- 
tribution of  the  people  into  classes  and  centuries,  based  mainly 

>  Dion.  lib.  4,  §  16. 
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Upon  the  amount  of  their  wealth.  This  distribution  was  regu- 
kted  so  as  to  provide  for  the  three  social  necessities,  tasuition, 
military  service,  and  the  franchise.  The  classes  and  the  ceu" 
tunes  therefore  formed  an  organization  for  the  purposes  of 
revenue,  war,  and  legislation.  This  assimilation  must  not,  how- 
ever, be  pushed  too  fer,  and  certain  clearly  defined  lines  of 
demarcation  must  be  preserved  between  these  three  distinct 
objects.  Sons,  who  at  this  period  could  not  hold  property, 
were  only  placed  in  the  classes  under  the  census  of  their  father, 
and  consequently  only  contributed  to  the  revenue  in  the  person 
of  their  father.  Although,  in  military  matters,  their  individu- 
ality was  recognized,  and  they  had  the  right  of  personal  voting 
in  the  comitia. 

67.  The  division  of  classes  as  to  matters  of  taxation  was 
exclusively  regulated  by  the  amount  of  property.  These  classes 
were  five  in  number,  for  those  whose  income  was  below  a  cer- 
tain sum,  not  being  liable  to  taxation  under  the  rule  laid  down 
by  Servius,  were  not  consideied  as  belcmging  to  any  class.  ^' 
Historians  differ  as  to  the  pecuniary  qualification  necessiuy  for 
each  class,  and  it  is  exceedingly  difficult  for  us  to  form  a  correct 
estimate  relatively  with  our  own  times.^  These  classes  were 
taxed  differently,  and  state  burdens  must  therefore  have  &llen 
upon  each  in  a  manner  proportioned  to  his  means.  It  is  not 
difficult  to  understand  with  what  feelings  the  exemption  accorded 
to  them  by  Servius  w  as  received  by  the  numerous  class  of  poor 
plebeians.  So  dear  was  his  memory  to  them,  that  fcwr  long  after' 
the  expulsion  of  the  kings,  tradition  having  fixed  his  birth  in 
the  "  nones,"  without  specifying  which,  the  plebeians  celebrated 
them  all ;  and  fearing  lest  if  these  fetes  should  happen  to  &I1  on 
a  market-day,  when  the  concourse  of  people  being  great,  some 
revolutionary  measures  might  be  taken  in  memory  of  this  king, 

<  This  is  as  the  matter  was  nnder-  2nd  class  . .         . .     75,000  astes. 

stood  by  the  Romans,  and  stated  by  3rd    „ 50,000     „ 

Cicero  and  Livy.    Dionysios  makes  six,  4th    „ 25,000     „ 

becaase  he  reckons  as  a  class  all  those  5th  class  11,000    „ 

who  were  exempt  from  taxation.  Or,  according  to  Dionysias,  12,500,  the 

•  According  to  Livy,  lib.  i.  §  43,  the  half  of  the  amonnt  required  for  the  class 

property  qnalification  was  as  follows:^  No.  4.    Those  whose  income  did  not 

Ist  class  consisted  of  citizens  who  reach  this  amount  were  not  classified 

possessed     . .  100,000  afeses.  and  were  free  from  taxation. 
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the  pcxDtiffi  carefiilly  pivrented  the  market-daja  fiom  fiJUng 
upon  the  nones,  by  siieh  arbhrarj  intercahitions  as  were  neces- 
sary to  effect  that  object.^ 

68.  In  addition  to  the  taxation  proportioned  to  the  wealtli 
of  the  citizen  according  to  his  class,  was  his  obligation  to  render 
fiJly-equipped  military  service  free  of  cost  to  the  state,  the  ex- 
pense of  his  uniform  and  arms  being  regulated  by  the  regiment 
to  which  he  belonged.  Livy*  gives  the  details  of  the  necessary 
equipment  for  each  class.  Those  whose  income  did  not  reach 
the  requisite  sum  to  place  them  in  the  fifth  class  were  bound  to 
render  military  service,  but  it  was  at  the  charge  of  the  state. 
There  is,  however,  some  disagreement  upon  this  point  amongst 
ancient  writers,  and  it  seems  that,  even  in  this  residuum,  certain 
shades  of  distinction,  likewise  based  upon  property,  were  drawn, 
and  that  those  who  had  more  than  1,500  asses  formed  a  first 
class  under  the  name  of  **  adcensi"  and  "  velati,"  a  species  of 
supplementary  soldier  attached  to  the  eensitares  as  accessories 
(ad-censi),.  who  were  compelfed  to  foUow  the  army  without  aams 
in  ordinary  private  costume,  and  to  take  the  arms  and  place  of 
those  who  should  faU  in  the  battle.'  Livy  mentions  them  as 
being  distributed  amongst  the  fifth  class,  probably  because  they 
were  placed  at  the  end  in  the  same  way  as  were  the  horns  and 
the  trumpets,  though  forming  no  part  of  the  census. 

68.  The  citizens,  according  to  their  status  in  the  census,  had 
distinguishing  appellations.  Those  whose  names  were  registered 
in  the  census  as  liable  to  revenue  taxation  of  whatever  class  were 
called  **  assidui"  (from  assem  duere  or  dare) ;  those  not  liable 
to  taxation  were  called  "  proletarii,"  the  state  not  demanding 

*  MacTobias,  Saiur.,  lib.  i.  ch.  13:  qaod  ad  legionum  censnm  essent  ad- 
«  Yeritos  ergo  qni  diebns  prseerant,  ne  scripti ;  quidam  velatos,  qaod  vestiti 
quid  nundiins  collecta  nniyersitas  ob  inermes  sequerentnr  exercitum."  And 
vegiB  desiderinm  novaret,  cavisse,  nt  on  the  word  F^^fi;  '^Yelati  appella- 
name  a  nundinis  segregarentur.  See  bantar  vestiti  efc  inermes,  qui  exercitnm 
above,  §  47,  and  note.  seqnebantnr,  qniqne  in  mortaorum  mili- 

'  Ijb.  i.  §  42.  tnoi  loco  rabstitoebantnr."    Yarro,  Da 

*  Festas»  on  the  word  Adseri^ticU :  lingua  latina,  lib.  vii.  §  56 :  "  Adscrip. 
*'  Adflcripticii  velati  quidam  scripti  di-  tivi  dicti,  quod  olim  adscribebantur 
cebaatnr  qui  snpplendis  legionibus  ad-  InermM,  annatis  militibos  qui  soccede- 
scribebantur.  Hob  et  adcenws  dicebant,  rent,  si  quis  eomm  deperiMet." 
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from  them  any  contingent  other  than  that  of  their  children. 
However,  upon  closer  examination,  we  find  certain  limitations ; 
those  citizens,  for  example,  whose  fortune  was  below  the  amount 
necessary  to  place  them  in  the  fifth  class,  yet  possessed  more 
than  1,500  asses,  would  be  the  '^accensi"  or  "velati;"  those 
whose  fortune  ranged  between  1,500  and  375  asses  were  the 
^'proletarii"  properly  so  called ;  the  remainder  simply  appearing 
upon  the  census  by  name  were  termed  "capite  censi."'  In 
cases  of  extreme  urgency,  the  proletarii  might  be  armed  and 
equipped  at  the  public  expense  ;  but  it  was  not  till  the  time  of 
Marius,  in  the  wars  against  the  Cimbri  and  against  Jugurtha, 
that  we  find  the  "  capite  censi"  admitted  into  the  army. 

60.  In  order  clearly  to  understand  the  division  into  centuries, 
its  double  object,  military  and  electoral,  must  be  kept  in  view. 

The  word  "  centuria^^  has  a  military  origin,  and  most  pro- 
bably originally  signified  a  troop  of  100  men,  though  at  a  later 
period  it  had  no  reference  to  number.*  In  the  military  aspect 
centiuries  existed  amongst  the  old  Italian  nations ;  thus  the 
Etruscan  rituals  indicate  the  ceremony  attending  the  distri- 
bution into  the  centuries  of  which  the  army  was  composed,* 
and  centuries  existed  at  Kome  before  those  introduced  by  Ser- 
vius  Tullius.  Thus  the  tribes,  the  Kamnenses,  Tatienses  and 
Luceres,  each  originally  fiimished  a  hundred  cavalry,  in  all 
three  hundred,  recruited  from  amongst  the  patricians.  The 
creation  of  these  centuries  is  attributed  to  Komulus,  and  L. 

•  Cicero,    De   republica,  ii.   $   22 :  censomm  aeris  f uit  trecenti  septnaginta 

"  Qanm  locnpletes  agsiduot  appellasset  qainqae."    Festug,  on  the  word  Adn- 

ab  lere  dando;  eos  qui  ant  non  plus  duns:  *' ,    .    .Alii  earn  (adsidnum) 

mille  qaingentam  ssris  ant  omnino  nihil  qni  samptn  proprio  militabat,  ab  asse 

in  snnm  cenanm  prseter  caput  attalis-  dando  vocatam  exittimarunt"     And 

Mnt,  proletaries  nominavit;  at  ex  iis  on  the  word  Proletarivm :  *'Prolota- 

qnasi  proles,   id    est  qnasi  progenies  rinm  capite  censnm  dictum  quod  ex  his 

ciyitatis  exspectari  rideretur.''     Anl.  civitas  constct,  quasi  proles  progenie. 

Gell.  lib.  xvi.  c.  10,  who   enters  mi-  Idem  et  proletanei." 
nntely  into  the  distinction  to  be  drawn  '  Festus,   on   the  word    Centuria  : 

between  proletarii^  capite  eensi  and  *'  Centuria  in    agris    significat   centa 

attidui:  "Qui  in  plebe,  mquit,  Romana,  jngera;  in  re  militari  centum  homines" 

tennissimi  panperrimique  erant,  neque  Varro,  De  lingua  latina,  lib.  ▼.  {  86 ; 

amplitts  qnam  mille  qaingentam  leris  §  88 :  '*  Manipulot,  exercitus  minimas 

in  censum  delerebant,  proletarii  appeU  manus  qnsB  unnm  secnntor    signnm. 

lati  snnt ;  qui  Tero  nnllo  aut  perquam  Centuria,  qui  sub  nno  centurione  sunt, 

parvo  ere  censebantnr,  capite  cenei  vo-  quomm  centenarius  jostns  nnmeros." 
cabantur ;  extremns  autem  census  capite  *  Vide  supra. 
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Taiquin  is  said  twice  to  have  increased  their  number,  which 
probably,  upon  the  second  occasion,  was  doubled  and  reached 
six ;'  but  these  must  not  be  confiised  with  the  institution  of 
Seryius  TuUius,  though  they  retained  their  position  and  formed 
a  part  of  his  system. 

61.  From  a  military  point  of  view,  three  important  observa- 
tions must  be  made :  First,  this  division  into  classes  was  con- 
fined to  the  infantry.  At  the  head  of  the  army,  in  the  place  of 
honour  and  independent  of  the  classes,  was  the  cavalry.  As 
the  system  of  Servius  Tullius  was  a  compromise  between  the 
organization  based  upon  the  three  original  nationalities  and  the 
numerous  new  population,  as  Servius  had  not  destroyed  the 
curies  nor  their  assemblies,  so  in  the  construction  of  the  cavalry 
he  left  intact  the  three  centuries,  Kamnenses,  Tatienses  and 
Liuceres,  to  be  recruited  as  before  from  the  old  patriciate  ;  nor 
did  he  interfere  with  the  additions  made  by  his  predecessoi-s. 
These  centuries  of  patrician  knights  were  then  six  in  number, 
and  had  been  raised  to  that  number  either  by  Servius  Tullius 
himself,  according  to  Livy,  or  rather,  as  Cicero  indicates,  by 
L.  Tarquin,  who  to  the  three  centuries  of  knights  "  majorum 
gentium"  added  three  others,  "minorum  gentium.  But  be 
this  as  it  may,  under  the  name  of  the  six  centm-ies  {sex  cen- 
turicB),  or  that  of  the  six  suffrages  {sex  suffragia),  these  six 
centuries  of  patrician  knights  took  the  lead  of  the  cavalry  in 
the  system  of  Servius  Tullius,  to  which  were  added  twelve  new 
centuries  recruited  from  the  first  and  most  wealthy  families  of 
the  city  {ex  primoribus  civitatis  according  to  Livy;  censu 
maximo  according  to  Cicero) ;  thus  making  in  all  eighteen 
centuries  of  cavalry.* 

62.  The  second  observation  is,  that,  in  addition  to  the 
cavalry,  there  were  several  services  in  the  army  that  neces- 

*  Cicero,  De  republican  lib.  ii.  $  20.  qaibas  inang^arat«e    erant   nomiiiibas, 

Compare  with  Livy,  lib.  i.  §  36.  fecit."    Cicero,  De  republican  lib.  ii. 

'  Livy,  lib.  i.  §  43 :   "  Ita  pedestri  §   2 :    <'  Eqaitom  magno    nomero   ex 

exercita  oniato  distribntoque,  eqnitam  omni  popali  suroma  separato,  reUqnam 

ex  primoribus  civitatis  dnodecim  scrip-  popalam  distribait  in  quinqne  classes." 

sit  centnrias,  sex  item  alias  centorias,  "...    Eqaitom  centnri»  cum  sex 

tribus  ab  Romnlo  institutis,  sub  iisdem  suffragiis." 
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sitated  special  men,  selected  without  regard  to  the  census. 
These  formed  c^cial  or  extraordinary  centuries  annexed  to  one 
of  the  classes,  though  not  forming  part  of  it,  under  a  property 
classification.  Such  were  the  engineers  or  carpenters,  who 
formed  two  centuries  attached,  according  to  Livy,  to  the  first 
class ;  the  homblowers  and  trumpeters  forming  two  centuries, 
attached,  according  to  the  same  historian,  to  the  last  class. 

In  a  similar  situation  were  the  supplementary  soldiers,  ^'acoend 
velati,"  also  inscribed  and  marching  in  the  rear  of  the  centuries 
of  the  last  class,  though  of  an  inferior  census. 

63.  Lastly,  the  third  point  to  be  observed  is,  that  with 
regard  to  the  citizens  inscribed  in  the  infantry  classes,  the 
nature  itself  of  the  military  service  required  that  attention 
should  be  paid  to  differences  of  ages.  These  citizens  were  con- 
sequently distributed  in  their  respective  classes  in  distinct  cen- 
turies ;  the  centuries  of  juniors  (Juniorum)  having  to  undertake 
foreign  service ;  the  duties  of  the  seniors  {seniorum)  being  con- 
fined to  the  defence  of  the  city.*  Those  who  had  assumed  the 
virile  robe  on  the  completion  of  their  sixteenth  year  were  liable 
to  enlistment  in  the  former,  while  those  who  had  attained  their 
forty-sixth  year  were  incorporated  in  the  latter.* 

64.  We  have  next  to  notice  the  centuries  as  classified  by 
the  suffiuge  in  the  comitia,  and  it  is  here  that  we  shall  note 
the  ingenuity  in  the  mechanism  of  this  political  system.  The 
principle  was  to  take  as  an  unit  the  vote  of  the  century,  as  in 
the  case  of  the  curies  in  the  old  classification  ex  generibus; 
to  give  more  centuries,  and  consequently  more  votes,  to  the 
first  class,  which  represented  the  wealthier  though  less  numerous 

1  Livy,  lib.  i.  §  43 :  ''  Scniores,  ad  eoflqne  ad  annum  qnadragesimiim  sex- 

nrbis  cnstodiam  nt  prsesto  essent;  ja-  tnm  juniores,  sapraqne  enm  annum 

yenes,  ut  foris  bella  gererent."  teniores  appellasse."    The  age  of  six- 

'  Aul.  Gell.  lib.x.  ch.  28 :  "  C.  Tabero  teen  completed  or  serenteen  commenced 

in  Hutariai^im  "pnmoBcnpsitfSerYinm  is  the  admitted  age  for  qualification 

Tullium,  regem  popnli  Bomani,  cum  for  several  other  public  departments, 

illas  quinque  classes  juniorum,  census  Livy,  lib.  xxii.  §   57:   ''Juniores  ab 

faciendi  gratia,  institueret,  pueros  esse  annis  septemdecim  ;*'and  lib.  x)iii.  §  14: 

existimasse,  qui  minores  essent  annis  "  Minor  annis   sex    et  quadraginta." 

septemdecim :  atque  inde  ab  anno  sep-  Consult  Censorinus,  De  die  natali,  ch. 

timo  decimo,  quo  idoneos  jam  esse  rei-  14. 
publicie  arbitraretur,  milites  scripsisse : 
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part  of  the  peculation;  to  give  in  each  class  to  the  seniors, 
though  fewer  in  number^  as  many  centuries,  and  consequently 
the  same  votes,  as  to  the  juniors ;  and,  lastly,  to  throw  into  a 
single  century,  and  therefore  to  reduce  to  one  vote,  or,  ac- 
cording to  some  writers,  to  two  votes,  the  entire  body  of  prole^ 
tarii  and  capite  censi;  the  effect  of  all  which  was  to  balance  in 
each  class  the  influence  of  numbers  with  that  of  age,  and  again 
to  establish  an  equipoise  between  numbers  and  property.  There 
were  in  all  a  hundred  and  ninety-four  centuries,  or,  according 
to  another  version,  a  hundred  and  ninety-nine.* 

66.  In  short,  for  the  purposes  of  taxation  this  classification 
represented  the  citizens  as  arranged  according  to  their  property, 
nothing  being  exacted  from  the  lowest  class,  in  which  were 
the  proletarii  and  capite  censiy  who  were  exempt  even  from 
military  service. 

For  military  purposes  we  find  the  classes  arranged  under  the 
heads  of  cavalry  {equites)  and  infimtry,  military  engineers  and 
carpenters,  buglers  and  tnunpeters,  even  so  far  as  the  separation 
of  young  men  from  those  of  mature  years,  and  this  principle 
of  distribution  extended  even  to  the  supernumerary  ranks. 
It  would  be  a  mistake  to  suppose  that  this  constituted  the 

«  The  following  i«  the  tabl©  of  the  ^^^   ,         ^          ^  .      *  v  ^*°^«^ 

centuries  according  to  Liry :—  ^t^  class.    Two  centunes  of  buglers 

/^^«^7^/            ^    *  _.  and  trumpeters,  one  of 

Cavalry.            Centoriea.  Seniorea    one   of  Jn- 

The  fix  original  centuries  of  the  n?^T                          2 

knights,   together  with   the    12  ^^  ih^ proletaHi'ind.  \h^  eapite 

cenH  in  one  century       . .         •  •     1 

Infantry,  (According  to  others  the  proletarii 

Ist  class.    40  centuries  of  Seniores  ]  g^  formed  one  and  the  capite  cenH 

40        „  Juniorcs  )f  ^  another.)  

Together  with  two  cen-  Total  ..         ..194 

!!^^^^  "^^r^f.^  ^'^^'  Ji^-  i^-  §  20  et  seq.,  differs  some- 

mihtory      carpenters,  ^j^^^.  ^^^  j^^  j^  ^^^t  he  makes  the 

one  Semores,  one  Ju-  ^^^,  ^  93  ^^  ^^i^ting  the  a^censi  velati, 

o^A  i/\J^I^^'^»Qi^Jil.y^a»^A  "-D^  places  the  two  centuries  of  artifi- 

2nd  „         10  centunes  Seniores  and  ^^^  ^^^^^  ^^^  ^^^^  ^,^  ^^  that  of 

o-^                 lOJumores  ..         . .  /o  ^j^^  buglers  and  trumpeters  after  the 

42"         Po            do 20  ^^'^^^^    Cicero,  2>dr^7W/2r.,  lib.  ii.§  22, 

5th  ;;         16;enturirSeniOTe8aid  T!^^  a  calculation,  which,  as  it  gives 

v^  „         xi/^^iii,uix«)kn;ixAv>«>auiA  ^q  the  first  ccutury  scveuty  lustoad  of 

15  jumores  . .         . .  »u  .  ^.     j^      j^  ^o  the  supposition  that 

With  one  century  of  su-  ^^   ^^^   ^^   ^^^    ^l£^^   ^     the 

pemnmerane8,flC(J^«n    ^  copyists. 
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entire  ajrmy.  This  was  the  system  upon  which  the  army,  what- 
ever might  be  the  nature  of  the  duty  on  which  it  was  to  be 
employed,  was  recruited ;  but  it  was  impossible  to  observe  in 
every  detail  the  exact  proportions  represented  by  this  classifica- 
tion. From  the  last  century,  the  entire  body  of  the  proletarii 
and  the  capite  censi  were  in  any  case  excluded. 


Section  XIV. 

The  Assembly  by  Centuries  (  Comitia  centuriata). 

66.  These  assemblies  represented  the  aristocracy  of  wealth. 
As  the  people  were  arranged  in  military  order  and  under  arms 
these  assemblies  could  not  be  held  within  the  city ;  they  were 
therefore  held  in  the  Campus  Martins,  and  were  convoked  not 
by  the  lictor§  but  by  the  sound  of  the  bugle.  While  one  section 
went  to  vote  the  remainder  watched  in  arms  on  the  Janiculum.* 
The  suffi^ges  were  taken  and  calculated  by  centuries,  beginning 
with  the  knights,  then  the  classes  in  their  order.  In  each  class 
the  order  of  the  centuries  was  determined  by  lot,  that  to  which 
it  fell  to  vote  first,  being  called  prtsrogativa  (fix)m  prcB  rogare).^ 
As  soon  as  the  vote  of  a  century  was  known  it  was  proclaimed, 
and  they  then  passed  on  to  the  next.  As  soon  as  the  majority 
was  ascertained  the  result  was  declared,  and  the  remaining 
centuries  were  not  called  upon  to  vote ;  so  that  it  never,  or  very 
seldom,  happened  that  the  inferior  centuries  were  called  upon 
for  their  sufirage.  Livy  says  that  it  was  rarely  necessary  to 
call  upon  the  second  class.'  In  this  way  the  power  of  determin- 
ing all  questions  was  lodged  in  the  most  wealthy  centuries,  and 
as  for  those  of  inferior  rank,  such  for  instance  as  the  proletarii 
and  capiU  censi,  it  may  be  said  that  they  merely  visited  the 

*  Aul.  Gell.  lib.  xv.  ch.  27 :  "  Cariata  fragiis  ferendis  occnpatns." 

per  lictorem  cariatam  calari,  id  est  con-  ^  •  Livy,  lib.  xxvi.  §  22:  "Pneroga- 

Tocari:    centuriata    per    comicincm."  tiva  Vetoria  jnniornm." 

*'  Centuriata  autem  comitia  intra  po-  »  Livy,  lib.  i.  §  43 :  "  Equites  enim 

mcerinm  fieri  ncfas  esse ;  quia  exerci-  vocahantnr  prima :  octoginta  iude  pri- 

turn  extra  nrbem  imperan  oporteat;  mas  classis  ccntarise;   ibi  se  rariaret, 

intra  urbem  imperari  jus  non  sit :  prop-  quod  raro  incidebat,  nt  secundffi  classis 

terea  centuriata  in  campoMartiohaberi,  vocarentur ;  nee  fere  nnqnam  infra  ita 

exercitumque  imperari  priesidli  causa  descenderet,  ut  ad  infimos  perrenirent." 
Bolitnm :  quoniam  popnlus  esset  in  suf- 
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Campus  Martius,  as  spectators^  to  ascertain  the  division  of  the 
people,  their  own  vote  being  a  delusion.  This  mode  of  pro- 
cedure would  not  have  been  so  objectionable  if  the  final  Tesvit 
had  not  been  declared  till  after  all  had  voted,  instead  of  which 
each  vote  was  given  aloud  and  the  calculation  made  openly. 

67.  Aulus  GeUius,  who  has  given  us  the  characteristic  for- 
mula of  the  comitia  curiatay  *^  Cum  ex  generibus  hominum  suf- 
firagium  feratur,  curiata  comitia  esse/'  also  gives  that  of  the 
comitia  centuriata^ "  Cum  ex  censu  et  setate,  centuriata."  *  The 
population,  instead  of  being  then  distributed,  as  in  the  curies, 
according  to  their  origin,  as  Bamnenses,  Tatienses  and  Luceres, 
were  distributed  amongst  the  classes  according  to  the  census, 
and  in  each  class  according  to  age ;  the  young  and  the  old  being 
placed  in  different  centuries. 

Thus,  as  the  framework  of  the  primitive  system  was  con- 
structed solely  for  the  benefit  of  the  original  aristocracy  and 
their  descendants,  this  was  based  upon  a  principle  that  admitted 
all ;  the  place  assigned  to  each  being  determined  by  the  rank  of 
his  census  and  his  age.  The  comitia  centuriata  were  also  termed 
**  maximus  comitiatus." 

68.  These. comt^a  or  assemblies  did  not,  in  the  beginning, 
take  the  place  of  complete  substitutes  for  the  comitia  curiata  ; 
but  rather  existed  concurrently  with  them.  It  would  be  difficult 
to  say  what  attributes  belonged  to  them  in  the  first  instance ; 
but  in  the  course  of  time  the  power  of  making  laws,  determining 
criminal  charges  and  of  creating  magistrates  became  theirs.  On 
the  other  hand  the  comitia  curiata,  gradually  deprived  of  their 
functions,  confined  their  operations  to  making  certain  elections, 
to  the  regulation  of  sacerdotal  institutions,  to  passing  the  lex 
curiata,  by  which  the  imperium  was  conveyed,  and  to  certain 
matters  affecting  the  constitution  of  femilies,  wills  and  adoptions; 
and  were  ultimately  reduced  to  a  pure  symbol,  being  attached 
to  things  which  had  long  since  disappeared  or  ceased  to  exist 
except  in  the  memory  of  the  past.* 

»  AnL  G«U.  Ub.  xt.  ch.  27.  •  Vide  supra,  §  81. 

P 
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69.  We  mufit  also  apply  to  the  comitia  centuriata  what  has 
been  said^  concerning  the  comitia  curiata  as  to  the  right  of  con- 
voking the  assembly,  the  necessity  of  the  auspice,  of  there  being 
but  one  matter  to  determine,  of  their  deciding  either  in  the 
aflSirmative  or  in  the  negative  without  the  power  of  amendment; 
their  liability  to  interruption  and  adjournment  by  the  mere 
utterance  of  the  words  ^^  alio  die,*'  indicating  an  unfavourable 
omen ;  and,  finally,  that  their  decrees  had  not  the  force  of  law 
till  they  had  received  from  the  senate  its  "  auctoritas."* 

Thus  these  assemblies  were  still,  in  all  the  foregoing  particu- 
lars, under  the  predominating  influence  of  the  patricians ;  as  a 
consequence  of  the  formation  and  the  number  of  the  centuries 
they  were  subject  to  the  influence  of  wealth ;  while  the  necessity 
for  the  **  auctoritas"  of  the  senate  presents  collectively  a  species 
of  composite  legislative  power  in  which  the  king,  the  senate 
and  the  centuries  of  the  citizens  concur.  At  a  later  period, 
that  is,  in  the  year  340  B.C.,  under  the  popidar  dictatorship  of 
Q.  Publilius  Philo,  a  law  was  passed  which  required  the  senate 
to  give  in  advance  its  auctoritas  to  whatever  laws  should  be 
presented  to  the  comitia  centuriata.^ 


Section  XV. 
The  Knights  {Equites). 

70.  While  the  citizens  were  thus  divided  into  different 
classes,  regulated  by  the  amount  of  their  property,  there  was  an 
order  daily  increasing  in  strength  and  destined,  in  the  course  of 
time,  to  hold  a  conspicuous  position  between  the  senators  on  the 
one  hand  and  the  plebeians  on  the  other:  this  order  was  the 
Ejiights. 

This  institution,  which  first  appears  in  the  three  centuries  of 

*  Vide  snpra,  §  28.  essent  rata,  nisi  ea  patmm  approbavia- 

'  Cicero,  De  rept^liea,  lib.  i.  §  32 :      aet  anctoritas." 
"  Qaodqae  erat  ad  obtinendam  poten-         •  Livy,  Hb.  viii.  §  12 :  "  Ut  legnm 
tiam  nobilimn  yel  mazimnm,  ?ebemen-      quae  comitiis  centariatis  ferrentur,  ante 
ter  id  retinebatar,  popnli  comitia  ne      initum  snfiEragioiD,  Fatres  anctores  fie- 

rent." 
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a  hundred  cavalry  each^  and  which,  under  the  name  of  "  cderes," 
tradition  represents  as  the  guard  of  Romulus,  was  of  purely 
military  origin.  Each  of  these  three  centuries  corresponds  to 
one  of  the  three  original  tribes,  after  which,  it  was  called  the 
century  of  the  Bamnenses,  of  the  Tatienses,  or  of  the  Luoeres. 
These  centuries  were  without  doubt  recruited  from  the  patrician 
youth  of  the  corresponding  tribe.  The  addition  made  by  L. 
Tarquin  was  a  mihtary  necessity,^  still  it  had  at  the  same  time 
another  object  in  view;  it  induced  the  youth  of  the  new  and 
wealthy  patricians  to  enter  a  regiment  distinguished  from  the 
rest  of  the  army,  whose  equipment  was  &r  more  costly  than 
that  of  other  corps.  This  career  was  open  to  the  new  comers 
who  had  no  connection  with  the  ancient  &milies  which  consti- 
tuted the  original  tribes.  The  centuries  of  the  knights  were 
composed  of  the  youth  of  the  majorum  gentium  and  of  the 
minorum  gentium.  In  the  system  introduced  by  Servius,  in 
addition  to  the  centuries  of  knights  belonging  to  the  ancient 
and  to  the  more  modem  patriciate,  twelve  other  centuries  were 
added,  recruited  from  the  most  wealthy  families  of  the  plebeians. 
These  centuries,  whose  service  we  have  said  was  purely  military, 
constituted  the  cavalry ;  they,  however,  early  acquired  a  most 
important  political  influence,  from  the  fact  of  their  marching 
and  voting  at  the  head  of  the  other  citizens,  and  before  all  the 
classes.  This  is  the  germ  of  the  transformation  which  took 
place  at  a  later  period  in  this  institution. 

The  cavalry  horses  were  public  property,  and  belonged  to  the 
Btate ;  the  money  furnished  for  their  purchase  was  called  "  aes 
equestre,"  that  for  their  provender  and  attendance  "  «s  hordi- 
arium."*  However,  on  special  occasions  it  was  not  uncommon 
for  the  wealthy  to  purchase  and  equip  their  horses  at  their  own 
expense.^ 

>  LiTj,  lib.  i.  §  36:  "Tarqninius,  emendoi  erat^  qnie  pecnnia  dicebator 

eqnitem  maxime  sois  deease   viribus  les  eqaestre ;  item  ...  ex  qua  hord&- 

ratos,  ad  RamneDses,  Tatienses,  Lu-  um  e^uis  erat  comparandum,  quae  pecu- 

ceres,  qnas  centniias  Bomalns  scripse-  nia  dicebatnr  »s  hordiariam." 

rat,  addere  alias  constituit."  '  livy  gives  an  example,  lib.  v.  §  7. 

*  Gains,  iv.  §  27 :  "  Ex  qna  eqnns 
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Section  XVI. 
The  new  Local  Tribes  (ex  locis). 

71.  These  new  tribes  must  not  be  confounded  with  those  we 
have  already  mentioned,  for  although  they  both  had  the  same 
appellation  they  differed  widely  as  institutions.  As  the  popula- 
tion of  Rome  was  rapidly  increased  by  the  accession  of  strangers, 
it  became  no  longer  possible  to  maintain  the  old  distinction  of 
the  three  primitive  tribes.  We  have  already  seen  how  this  dis- 
tinction, upon  which  the  early  Komans  laid  so  much  stress,  had 
been,  if  not  destroyed,  at  any  rate  counterbalanced  in  the  senate, 
in  the  comitiay  and  in  the  cavalry. 

Here  we  shall  find  it  entirely  effaced:  the  ancient  tribes,  whose 
origin  was  traced  firom  race  (ex  generibus),  gave  place  to  tlie 
new  tribes  of  Servius,  determined  by  locality  (ex  locis). 

72.  The  city,  the  boundaries  of  which  were  extended  by 
Servius  TuUius  sa  as  to  enclose  the  seven  hills,  was  divided  into 
four  tribes :  the  Palatina,  CoUina,  Esquilina  and  the  Suburana. 
Though  origin  was  no  longer  the  principle  of  division,  yet,  as  a 
matter  of  fact,  the  districts  assigned  to  the  first  three  were  those 
occupied  by  the  three  ancient  tribes.'  These  are  the  four  urban 
tribes,  which  with  the  growth  of  the  city  were  gradually  ex- 
panded, but  were  never  increased  in  number. 

73.  The  country  around  Kome,  occupied  by  persons  enjoying 
the  rights  of  citizenship,  was  in  like  manner  distributed  into  dif- 
ferent districts,  each  with  its  separate  name.  These  formed  the 
rural  tribes,  which  gradually  increased  in  number  with  the  ex- 
tension of  the  city.  The  number  in  the  time  of  Servius  TuUius 
is  uncertain ;  Dionysius  of  Halicamassus,  relying  upon  certain 
authorities,  amongst  whom  was  Cato,  fixes  it  at  twenty-six, 
which,  with  the  four  urban  tribes,  would  give  thirty  at  this 
early  period.*  But  Livy,  whose  statement  is  much  more  in 
harmony  with  the  general  course  of  Roman  history,  and  so 

'  Vide  supra,  §  21.  »  Dion.  lib.  iv.  §  19. 
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explicit  as  to  render  him  the  best  authority^  tells  us  that  it 
was  in  proportion  as  the  rights  of  citizenship  were  accorded  to 
the  occupants  of  adjoining  territories  and  towns,  ordinarily  at 
the  close  of  a  census,  that  new  tribes  were  added.  In  this  way 
they  would  gradually  extend  throughout  Italy,  and,  as  a  matter 
of  &ct,  they  did  so  extend  as  far  as  the  sea,  the  river  Amo  and 
the  Apennines.  They  usually  took  the  name  of  the  place  where 
they  were  formed.  From  the  time  that  there  were  in  all  twenty- 
one  tribes,  Livy  gives  an  exact  accoimt  of  each  subsequent  ad- 
dition till  they  reach  their  final  number,  thirty-five.^ 

74.  It  was  a  bond  of  union  between  citizens  to  be  members 
of  the  same  tribe.  It  was  by  tribes  that  taxes  were  levied  and 
the  legions  recruited ;  each  tribe  had  its  peculiar  religious  system 
and  sacrifices.*  As  the  members  of  the  same  curia  called  each 
other  curialesy  so  the  members  of  a  tribe  styled  their  fellows 
tribuUsy  ^^tribulis  meus;'**  and  we  often  find  in  the  official 
designation  of  a  citizen  the  name  of  his  tribe  either  inserted 
between  or  placed  at  the  end  of  his  other  names.^ 

76.  In  the  time  of  Servius  the  tribes  did  not  form  an  assembly 
for  the  purpose  of  voting  in  the  comitia,  for  then  the  votes  were 
taken  by  centuries,  the  people  having  been  divided  and  grouped 
after  the  census  was  complete;  but  a  time  came  when  the  local 
tribes  acquired  a  political  existence,  when  magistrates  were 
appointed  by  them,  and  new  comitia  were  created  in  their 

'  Lirr,  lib.  vi.  §  6:  "  Tribns qnatuor  mary  of  the  19th  book  (lost)  :  "  Lna- 

ex  noTis  eWibaB  additfl),  Stellatina-,  tnim  a  censoribns  conditam  est :  censa 

TnmeTUinaySabatwa^ArniensU:  evmr  sunt  civinm  capita  dncenta  qainqaa- 

que  viginti  qninqae  tribnnm  numemm  g^nta  nnam  millia,  dncenta  viginti  dao 

explevere  (an.  367).*'    Lib.  vii.  §15:  .    .    .  Dnie  tribns  adjectas  snnt,  F<?^ina 

"  Eodem  anno  dme  tribus,  Pomptinaet  et  Quirina  (an.  512)."    The  two  last 

Puhlilia,  additiB  (an.  395)."   Lib.  viii.  complete  the  number  thirtj.fiYe. 
§   17  :    "  Eodem   anno   census   actus,  •  Dion.  lib.  iv.  §  18. 

noviqne  cives  censi,  tribus  propter  eoa  *  The  acts  of  the  senate  given  by 

additsQ  Meeoia  et  Scaptia:   censorcs  Cicero,  Ad  familiare$,  lib.  riii.  ep.  8, 

addiderunt  Q.  Fublilius  Philo,  Sp.  Fos-  furnish  numerous  examples :  L.  Villius 

tnmins  (an.  421)."   Lib.  ix.  §  20 :  "  Et  L.   F.   Pofiiptina  annalis ;   C.   Septi- 

du«  Rome  additae  tribus,  U/entina  ac  mius  T.  F.  Qyirina^  etc.    In  the  decree 

FaUrina  (an.  436)."   Lib.  x.  §  9 :  "  Et  in  the  9th  Philippic,  §  7 :  Serv.  Sulpi- 

lustrum  eo  anno  conditnm  a  P.  Sem-  cinsQ.  F.  X«m^»ia,Bufufi.  And  in  the 

pronio  Sopho  et  P.  Salpicio  Sayerrione  epitaph  recently-  discovered  at  Nimes : 

ccnsoribus:  tribu8queadditajduiB,>4«i-  "  C.    Melius   C.   F.   Volt  {VolUnia) 

ensit  ac  Terentina  (an.  454)."    Sum-  sedatns,  vivns  sibi." 

Digitized  by  VjOOQIC 


70  THE  HISTORY  OF  ROMAN  LAW. 

midst  of  an  entirelj  plebeian  character.  Then  the  repartition 
of  citizens  into  tribes^  the  number  and  the  qnalily  of  those 
whose  names  were  enrolled,  became  of  the  greatest  political 
importance,  and  new  expedients  were  sought,  by  the  plebeians 
themselves,  to  check  the  influence  of  numbers  when  represent- 
ing the  lowest  orders.  The  multitude  became  absorbed  in  the 
urban  tribes,  and  consequently  had  but  four  votes,  whereas  the 
citizens  of  higher  rank  or  larger  property  were  distributed 
amongst  the  rural  tribes,  which  hence  became  the  most  in- 
fluential, having  between  them  thirty-one  votes  in  all.*  Nothing 
of  this,  however,  existed  at  the  time  of  Servius,  and  the  urban 
tribes  consisted  simply  of  the  city  population. 


Section  XVII. 

The  Royal  Laws  {Leges  RegitB) — Their  Collection  by 
Papirius  {Jus  civile  Papirianuniy  or  Lex  Papiria). 

76.  B.C.  534.  We  have  now  nearly  reached  the  expiration 
of  the  regal  period.  The  jurist  Pomponius,  who  is  confirmed  by 
other  writers,  assigns  to  the  age  of  Tarquinius  Superbus,  the  suc- 
cessor of  Servius,  a  code  which,  if  it  were  in  existence,  we  might 
call  the  code  of  this  period.  Pomponius  relates,  that  all  the 
leges  curiata  promulgated  by  Romulus  and  his  royal  successors 
down  to  this  period,  were  collected  by  the  pontiff  Sextus  Papirius 
into  one  book,  which  received  the  title  of  **  The  Civil  Law,  by 
Papirius"  {Jus  civile  Papirianum),  Consequendy  Pomponius 
opens  up  the  sources  of  Roman  law  by  alluding  to  this  code, 
and  gives  a  list  of  jurists,  beginning  with  the  name  of  Papirius.* 

*  Livy,  lib.  ix.  §  46 :  '*  Fabins,  simul  Papirii,  qni  fait  IUIb  temporibna  qnibns 
concordi^e  caosa,  aimol  ne  hamillimo-  snperbns  Demarati  Corinthii  fiUua,  ex 
ram  in  mana  comitia  esaent,  omnem  principalibns  viris.  Is  liber,  at  dixi- 
forensem  turbam  excretara  in  qnatnor  mnStappeMatnr  Jus  civile Papirianum; 
tribas  conjecit^  urbanasqae  eaa  appel-  non  cpm  Papirias  de  sao  qoicqaam  ibi 
lavit."  aidjecit,  sed  qaod  leges  sine  ordine  la- 

*  Dig.  1,  2,  De  origine  juris,  2,  §  2,  tas  in  anam  composait."  Ibid.  §  36 : 
f .  Pompon. :  '*  £t  ita  leges  qaaaidam  et  <'  Fait  aatem  ia  primis  peritos  Publics 
ipse  cariatas  ad  popolam  talit  (Roma-  Papirius,  qui  Leges  regias  in  onom 
Ins).  Tolerant  etseqaentesreges :  qaas  contnlit."  See  also  Dion.  lib.  ui.  §  50. 
omnes  conscriptos  exstant  in  libro  Sexti 
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The  jurist  Paul  cites  a  oommentary  made  by  GraDius  Flaccus, 
a  GQDtempoxary  of  Cicero^  upon  the  lex  Papiria;  >  and  Macro- 
biu8>  in  his  Saturnaliay  in  reference  to  a  question  of  religious 
rites,  quotes  a  passage  firom  the  lex  Papiria  itself;  the  Latin  of 
which,  however,  is  clearly  not  of  the  time  of  Papirius,  but  was 
probably  derived  from  the  commentary  of  Granius  Flaccus  or 
fix>m  some  other  derivative  source.* 

The  ancient  writers  themselves  more  than  once  discussed  the 
question  of  these  royal  laws.  Livy  says,  that  aftar  the  city  was 
destroyed  by  fire  by  the  Gauls  B.C.  390,  in  which  conflagration 
the  writings  of  the  pontiiSs  and  other  reccnrds,  both  public  and 
private,  perished,  one  of  the  first  anxieties  of  succeeding  ma- 
gistrates was  to  coUect  all  the  treatises  and  laws  that  could 
be  found.  Their  efforts  resulted  in  obtaining  copies  of  the 
Twelve  Tables  and  certain  royal  laws.' 

Cicero  speaks  of  certain  of  the  religious  laws  of  Numa  as 
being  preserved  upon  monuments  still  existing  in  his  time.^ 
(B.C.  106  to  B.C.  43.  "> 

Festus  quotes  the  text  of  a  law  ascribed  to  Numa;*  but  the 
most  important  fact  is,  that  in  the  Digest  of  Justinian  there  arc 
two  fragments,  the  one  &om  Papinian,  the  other  from  Mar- 
ceUus,  which  contain  quotations  from  the  lex  regiafi 

Though  the  fikct  of  the  existence  of  these  codes  is  thus  attested^ 
the  same  cannot  be  said  either  of  their  origin  or  of  their  true 

*  Dig.  50,  16,  2>0  verhoTvm  Hffniji-  (Nama)  legnm  etiam  scriptor  faiaeet, 
Mtiione,  144,  f.  Fanl :  "  Granins  Elao  qnas  scitis  eiLstare."  Tacitns  meDtioxis 
cos  in  Hbro  de  Jure  Papiria/no  scribit,  a  religioos  law  of  King  Tiillns  in  his 
.    •    /'  etc  Anna^  lib.  xiL  §  8,  and  gives  in  a  few 

*  Maciobins,  Saturnalia,  lib.  iii.  ch.  words  a  general  view  of  ue  enactments 
11:  **  In  Papiiiano  enim  Jnre  eridenter  of  the  different  kings,  lib.  iii.  §  25. 
relatom  est,  ane  vicem  praastare  posse  '  Festus,  on  the  word  Parioi:  "  Id 
mensam  dicatam :  <  Ut  in  teniplo,'  in-  antem  fnisse  indicat  lex  Nnmie  Fom- 
qnit,  .  .  ."  etc.  (Then  follows  the  pilii  regis  his  composita  verbis:  SiQUiS 
quotation.)  HOHINEH     LIBERUM     DOLO     BCISITS 

»  Livy,  lib.  vi.  §  1 :  "  In  primis,  foe-  MOBTI  DUIT  pabicida  B3T0."     See 

dera  ac  leges,  enint  antem  e»  dnodecim  also  the  word  Tennino, 

tabnl»  et  qmedam  regias  leges,  conqniri,  •  Dig.  11,  8,  De  mortno  iitferendo, 

qofs  compararent,  jusserunt."  2,  f.  Marcell. :  "  Negat  lex  regia,  muli- 

*  Cicero,  J)e  republiea,  lib.  ii.  §  14 :  erem  qnse  prsegnans  mortna  sit,  hnmari 
"  Fompilins .  .  .  et  animos,  propositis  antequam  partes  ei  excidator."  QfU 
legibos  his  qnas  in  monnmentis  habe-  latio  Ug.  Mos.  et  Homan.,  tit.  4,  §  8, 
mns,  arduntes  consnetndine  et  cnpidi-  f.  FapiDian. :  **  Qunm  patri  lex  regia 
tate  bellandi,  religionnm  c«rimonii8  dederit  in  filiom  vitie  necisqne  potesta- 
mitigant"    Ibid.  Ub.  t.  §  2 ;   "Qui  tern." 
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character.  Were  they  or  not  confined  to  matters  of  religion? 
Were  they  perhaps  nothing  more  than  an  apocryphal  version 
drawn  up  by  the  pontiffs  ?  Was  the  collection  made  by  Papirius 
confined  to  Pontifical  law,  or  did  it,  as  its  title  would  seem  to 
indicate,  embrace  the  entire  law  ? 

Such  are  the  questions  that  perplex  the  critic.  These 
records  are  completely  lost,  and  we  know  little  more  of  the 
leges  regicB  than  their  name.  The  reconstruction  that  has  been 
attempted  fix)m  the  imperfect  materials  left  us  by  ancient 
writers  is  notlung  more  than  a  speculation  of  modem  ingenuity. 
That  the  subject,  however,  does  admit  of  serious  consideration 
is  shown  by  the  labours  of  M.  Dirksen,  in  his  Essay  upon  the 
Sources  of  Roman  Law  (1823). 

Pomponius  says  the  leges  regi<B  were  abolished,  after  the 
expulsion  of  the  kings,  by  the  lex  Tribunicial 

77.  B.C.  510.  According  to  Roman  narrative  two-and-a-half 
centuries  had  scarcely  passed  since  the  foundation  of  the  city ; 
seven  kings  only  had  occupied  its  throne,  when  it  was  destined 
to  undergo  a  revolution  of  the  most  striking  character.  Hitherto 
the  royal  authority  had  been  the  check  to  the  overbearing  in- 
fluence of  the  patricians.  Servius  had  given  the  death-blow  to 
supremacy  of  race.  Tarquin,  sumamed  "  the  Proud,"  was  still 
less  willing  to  bend  to  the  patrician  wilL  The  poppies  which 
elevated  their  heads  above  their  fellows  were  to  be  struck  down. 
The  struggle  was  between  the  aristocracy  and  the  crown.  The 
plebeians,  on  their  part,  were  oppressed  under  the  yoke  of  their 
task-masters  like  the  Egyptians  under  their  Pharaohs,  or  rather 
like  the  Etruscans  under  their  lucumons ;  and,  toiling  in  trenches 
and  subterranean  passages,  they  erected  monuments  which  still 
exist  to  testify  to  their  labours — ^the  conquerors  of  nations  con- 
verted into  hewers  of  wood  and  drawers  of  water.*  The  senate 
and  the  patricians  seized  the  opportunity  that  presented  itself. 
The  attempt  made  upon  the  chaste  Lucretia  fired  the  indig- 
nation of  the  people  and  Rome  becapie  a  consular  republic. 

*  Dig.  1,  2,  De  orig,Jur,,  2,  §  8,  f.  in  fossae  cloacasqne  exhaariendas  de- 
Pomp,  mersie.      Romanos   homines,   victorea 

•  Liyy,  lib.  i.  §  69 :  *' Addita  snperbia  omninm  circa  popnloraro,  opiBces  ac 
ipBios  regis  miseriieqae  et  labores  plebis,  lapicidas  pro  bellatoribus  factoe.'^ 
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Before  we  proceed  to  the  consideration  of  the  second  period, 
let  us  review  the  past,  and,  bringing  together  in  one  line  of  vision 
the  point  from  which  the  Romans  started,  and  that  at  which 
they  have  now  arrived,  let  us  scan  their  political  development 
and  glance  at  the  progress  made  in  their  institutions  and 
manners. 


REVIEW  OF  THE  PRECEDING  PERIOD. 


Foreign  Policy. 

78.  The  early  policy  of  Rome  was  aggressive.  The  small 
adjoining  boroughs  and  the  larger  towns  by  which  it  was  sur- 
rounded were  destroyed,  and  their  inhabitants  transported  to 
Rome,  there  to  enjoy  equal  rights  with  their  conquerors.  At 
this  time  the  privilege  of  a  Roman  citizen,  shared  even  by  the 
vanquished,  was  not  the  coveted  distinction  it  afterwards  be- 
came. 

When  Rome  had  acquired  a  population  and  a  territory  which 
gave  it  rank  among  surrounding  states  and  enabled  it  to  extend 
its  limits,  instead  of  destroying  the  towns  it  subjected  and  im- 
porting their  inhabitants  into  Rome,  it  established  Roman 
colonies  in  those  places  in  imitation  of  the  practice  of  other 
Italian  nations.  It  was  in  this  way  that  the  XJmbrians,  the 
Etruscans  and  the  Sabinies  had  propagated  their  respective  races 
and  extended  their  power  in  different  parts  of  Italy. 

The  proletarii  and  the  enfranchised,  amongst  whom  a  portion 
of  the  lands  taken  from  the  conquered  as  spoil  of  war  was  divided, 
were  sent  out  to  occupy  the  newly -acquired  territory.  The 
conquered  inhabitants,  left  in  the  enjoyment  of  the  residue  of 
their  ancient  possessions,  were  in  some  instances  admitted  into 
and  formed  part  of  the  new  Roman  colony;  in  others  they  were 
suffered  to  live  side  by  side  with  their  conquerors,  by  whom 
they  were  governed.  These  colonies  at  the  same  time  served 
as  outposts  to  the  metropolis,  protecting  its  territory  and  facili- 
tating its  friture  conquests.     Under  the  kings  they  were  few  in 
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number^  and  but  little  is  known  of  the  way  in  whick  they  were 
governed:  they  rapidly  increased^  howeyer,  under  the  repfublic* 
The  first  Boman  maritime  colony  was  Ostia,  founded  at  the 
month  of  the  Tiber  by  Ancus  Martins  between  b.c.  640  and 
617.1 

79.  In  order  to  escape  the  barbarities  then  attending  con- 
quest, the  destruction  of  their  city,  the  loss  of  their  lands,  the 
distribution  of  their  property  as  booty  amongst  the  victorious 
soldiery,  and  slavery,  it  was  not  an  uncommon  thing  for  a  people 
to  surrender  at  discretion.  Those  who  adopted  this  course  were 
termed  dediticiu  Livy  gives  us  the  precise  formula  employed 
upon  the  occasion  when  the  people  of  Collatia  submitted  to 
the  Sromans  under  L.  Tarquinius :  *'  The  king  demanded : — 
Are  (not)  you  the  ambassadors  and  orators  sent  firom  the  people 
of  Collatia?  We  are. — Are  the  CoUatians  an  independent 
people?  They  are. — Do  you  deliver  yourselves,  the  Collatian 
people,  your  city,  your  lands,  water,  boundaries,  sanctuaries, 
utensils,  your  property,  whether  sacred  or  secular,  to  me  and 
the  Roman  people  as  a  gift  ?  We  give  them. — I  then  receive 
them."  « 

The  people  who  thus  yielded  were  treated  with  more  or  less 
generosity,  according  to  the  circumstances,  which  varied  in  each 
case. 

80.  The  policy  by  which  a  conquered  city  was  destroyed,  or 
turned  into  a  colony,  or  forced  into  voluntary  surrender,  was 
not,  of  course,  carried  out  with  the  neighbouring  people  who 
were  powerfiil  enough  to  contend  with  them  on  equal  terms. 
Vanquished  in  one  engagement,  they  almost  immediately  re- 
turned to  the  struggle;  nor  did  fortune  always  fisiivour  the 
Romans,  for  notwithstanding  the  colour  given  to  these  events 
in  Roman  annals  and  tradition,  evidence  is  not  wanting  of  oc- 
casional fiiilure. 

'  Vide  supra,  §  48.  E8t.~D€ditisne  yos,  popnlam  OoIIati- 

*  Livy,  lib.  1.  §  S8 :  **  Hex  interroga-  num,  nrbem,  a^ros,  aqaam,  terminos, 

▼it:    ^Kstisne  voa  legati  oratoresqne  delnbra,  atensilia,  divina  hninana<|iM 

miflsi  a  popaloCollatino  ?  Somas.  —  Est-  omnia,  in  meam  popnliqne  Romani  ditl- 

ne  poptdns  ColIatinQs  in  ana  potestate  ?  onem  ?  Dcdimu8.~At  ego  recipio.' '' 
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The  obstinate  renstance  of  these  powerful  neighbours  and  the 
incessant  conflicts  that  took  place  form  almost  the  sole  theme 
of  the  Roman  historians  of  the  regal  period.  These  struggles 
fiiequentlj  resulted  in  treaties  of  alliance^  by  which  the  Romans 
guaranteed  to  their  opponents  the  enjoyment  of  their  own  laws^ 
their  government  and  their  independence ;  although  thej  were 
annexed  as  federal  states,  each  being  bound  to  assist  the  other 
against  the  common  foe.  It  was  thus  that  at  a  very  early 
period  the  Romans  and  the  Latins  were  united,  which  union, 
more  accurately  defined  at  a  later  epoch,  seryed  as  the  type 
and  standard  of  certain  conditions  in  the  status  of  persons  at 
Rome  {LcUini,  vetus  Latium).  It  was  in  this  manner  that 
Rome,  with  a  contracted  territory  and  with  but  comparatively 
few  citizens,  was  defended  from  external  enemies  by  colonies 
which  had  no  share  in  its  government,  and  was  supported  in 
Latium  by  federal  allies. 


Public  Law. 

81.  We  find  in  Rome  three  political  bodies,  each  having 
distinct  prerogatives :  the  people,  the  senate,  and  the  king. 

The  people  consisted  of  two  castes,  the  patricians  and  the 
plebeians,  amongst  whom  a  third  order,  the  knights,  early  ap- 
peared and  exercised  a  powerful  influence  under  a  double  aspect; 
an  aristocracy  of  race  on  the  one  hand  and  on  the  other  a  class 
deriving  its  influence  from  the  possession  of  property  and  from 
seniority  of  age. 

The  senate,  the  supreme  council  of  the  aristocracy,  at  first 
composed  of  a  hundred  patricians,  was  subsequently  extended 
to  three  hundred  by  the  admission  of  the  new  element  (patres 
minor  urn  gentium),  who  ranked  below  the  former  {patres  ma" 
Jorum  ffentium).  This  council  asserted  the  right  of  controlling 
the  power  of  the  kings,  whom  it  held  ui  its  tutelage,  and  ulti- 
mately overthrew.  The  kings  were  not  hereditary,  but  were 
nominated  in  the  comitiay  received  the  auctoritas  of  the  senate, 
and  were  invested  with  the  imperium  by  the  lex  curiata. 

88.  The  respective  prerogatives  of  these  three  political  bodies. 
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though  not  determined  by  any  positive  law,  are  generally  defined 
in  the  following  manner: — 

The  people  elected  the  kings,  sometimes  gave  their  consent 
to  declarations  of  war  or  peace,  affirmed  or  negatived  the  passing 
or  repeal  of  laws,  subject  however  to  the  auctoritas  of  the  senate, 
which  was  necessary  to  give  validity  to  the  proceeding. 

The  senate  was  consulted  upon  all  important  matters  of  ad- 
ministration; it  suggested  alterations  of  the  law;  declarations  of 
war  and  negotiations  for  peace  were  submitted  to  it  before  being 
laid  before  the  people ;  the  decisions  of  the  comitia  required  its 
auctoritas  or  approbation,  by  which  it  united  with  the  people 
{auctorjit)  to  give  executive  force  to  their  decisions.  Its  de- 
crees were  called  senatus-consulta. 

The  king  had  the  command  of  the  army;  he  convoked  the 
comitia  and  the  senate,  caused  the  laws  to  be  executed  and  jus- 
tice administered,  and  jfrequently,  as  sovereign  pontiff,  presided 
at  religious  ceremonies. 

83.  The  modem  division  of  sovereign  power  into  several 
distinct  branches  and  their  independent  operation  had  no  place 
in  the  government  of  Rome.  This  subtle  analysis,  which  is  the 
result  of  an  advanced  civilization,  and  especially  of  the  meta- 
physical tendencies  of  a  later  age,  had  not  entered  the  mind  of 
the  Komans.  But  if,  in  order  to  form  an  estimate  of  the  actual 
condition  of  these  institutions  at  this  time,  we  apply  this  analysis, 
we  shall  obtain  the  following  results: — 

Legislative  Power.  This  was  exercised  by  the  king,  the 
senate  and  the  people.  The  king  appears  usually  to  have  taken 
the  initiative.  All  projects  were,  however,  examined  and  dis- 
cussed in  the  senate  before  the  convocation  of  the  people.  These 
latter  deliberated,  at  first  in  the  assembly  of  the  curies,  comitia 
curiata,  where,  by  a  system  the  principles  of  which  are  un- 
known to  us  in  detail,  the  suffi-age  was  taken  ex  generibus^  and 
where  the  preponderance  was  secured  to  the  old  patrician  caste; 
later,  in  the  assembly  of  the  centuries,  where  the  suffirage  was 
taken  according  to  the  census  and  to  age,  ex  censu  et  cetate^  so 
that  by  an  ingenious  distribution  the  elder,  though  fewer  in 
number  in  each  section,  were  put  on  a  par  with  the  yoimger; 
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and  in  the  assembly  generally  the  rich,  though  fewer  in  number, 
had  the  majority  of  votes.  Furthermore,  the  comitia  centuriata 
did  not  absorb  the  curiata;  the  two  institutions  existed  side  by 
side  and  formed  the  first  source  of  Roman  law,  while  the 
senate,  by  the  addition  of  its  auctoritas  to  their  decrees,  gave 
them  the  force  of  law. 

The  Executive  was  chiefly  confided  to  the  king,  who  never- 
theless was  subject  to  the  advice  of  the  senate  in  administrative 
a£^rs,  and  was  obliged  to  obtain  the  consent  of  the  people  in 
matters  of  peace  and  war. 

The  Judicial,  Power,  as  a  general  rule,  was  vested  in  the  king : 
he  heard  and  determined  private  disputes  either  in  person  or  by 
patricians  whom  he  nominated  for  the  purpose.  Criminal  mat- 
ters which  involved  the  life  of  a  citizen  were  frequently  sub- 
mitted to  the  arbitration  of  the  people.  We  have  an  example 
of  this  in  the  trial  of  Horatius,  if  we  can  accept  the  testimony 
of  history. 

To  these  three  powers  must  be  added  a  fourth,  which,  though 
distinct  j&om  the  other  three,  forms  their  basis,  and  must  be 
regarded  as  their  superior. 

The  Electoral  Power.  This  electoral  power  did  not  in 
primitive  times  assume  the  phase  fiimiliar  to  us  in  our  own  days, 
that  is  to  say,  as  applied  to  the  election  of  mandatories  charged 
to  represent  the  elector^  in  a  public  assembly,  but  was  applied 
to  the  election  of  the  high  functionaries  of  the  state.  In  the 
earliest  period  it  was  lodged  in  the  aristocratic  assembly  of  race, 
the  comitia  curiata.  The  nomination  of  the  king  was  thus  made 
with  the  co-operation  of  the  senate,  which  gave  its  auctoritas. 

Sacred  Law. 
84.  At  Rome  the  rites  and  ceremonies  of  religion  entered 
into  international,  public  and  private  law;  the  king,  as  pontifex 
maximus,  presided  over  sacred  matters,  and  numbers  of  the 
highest  patrician  families  enjoyed  sacerdotal  appointments,  the 
tenure  of  which,  it  must  be  remembered,  was  not  for  the  most 
part  incompatible  with  that  of  other  public  offices.  There  were 
three  principal  institutions  connected  with  sacred  law  to  which 
attention  must  be  directed. 
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1st.  The  college  of  the  pontiffs.  This  college  was  at  first 
composed  of  four  members:  one  of  these,  the  president,  was 
called  the  high  pontiff  (pontifex  maximus).  It  was  the  head 
of  thie  sacerdotal  hierarchj,  having  a  religious  jurisdiction  over 
the  entire  priesthood,  and  many  matters,  both  public  and  pri- 
vate, which  were  intimately  connected  with  religion;  such,  for 
•example,  as  adoptions,  Minerals,  the  religious  obligations  due 
by  each  fitmily  to  its  gods  and  to  its  household  deities. 

It  was  the  duty  of  the  pontifex  maximus  to  commit  to  writing 
the  principal  events  of  each  year,  and  to  expose  them  upon  an 
album  or  white  tablet  which  was  suspended  in  his  house,  and 
generally  to  keep  these  annates  maximiy  which  have  proved  one 
of  the  few  sources  of  information,  concerning  this  period,  open  to 
the  poet  and  the  historian  of  later  date.^ 

The  pontifical  dignity,  which  was  confined  to  the  patricians, 
was  conferred  for  life.  The  election  to  vacancies  was  made  by 
the  remaining  members,  it  being  a  self-electing  body.*  The 
election  of  pontifex  maximus  from  among  their  number  was, 
however,  made  by  the  comitia.  At  what  period  this  practice 
commenced  is  uncertain;  that  such  was  the  case  in  later  times 
is  clear,  but  that  it  was  so  at  this  epoch  is  mere  conjecture. 

2nd.  The  college  of  the  augurs  consisted  at  this  period  of 
four  members,  whose  chief  duty  was  to  consult  the  heavens 
previous  to  any  important  enterprise.  More  than  once  we  have 
seen  them  dissolve  an  assembly  or  stop  a  general  on  the  eve  of 
an  attack,  because  the  omens  were  not  propitious.  At  the  time 
of  the  division  of  the  people  into  three  tribes,  each  of  the  three 
fiimished  an  augur.*  When  the  old  divisions  were  replaced  by 
the  four  local  tribes  of  Servius,  they  became  four  in  number,  or 
one  for  each  tribe. 

3rd.  The  college  of  the  feeiales.  The  duty  of  these  officers 
was  confined  to  international  law,  in  relation  to  treaties  of 
alliance  and  war. 

*  Cicero,  De  oratore,  lib.  ii.  §  12:  scendi;    ii,  qai  etiam  nimc  Annales 

**  Ab  initio  leram  Bomanarom  nsqne  maximi  nominantnr." 

ad  P.  Mnciam,  pontificem  maximum,  '  Dion.  lib.  ii.  §  75. 

res  omnes  ringnlonim  annomm  manda-  *  Cicero,  De  republiedf  lib.  ii.  $  9 : 

bat  litterifl  pontifex  maximns,  effere-  *'  Ex  ringnlis  tribubuB  singaloe  coopta* 

batqne  in  album,  et  proponebat  tabalam  yit  angores  (Romalas)." 
domi,  potestas  nt  esaet  popnlo  cogno- 
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Private  Law. 

86.  We  have  no  documents  whatever  throwing  light  upon 
the  private  law  of  this  period.  History,  it  is  true^  ascribes  to 
the  kings  some  important  enactments  passed  in  the  comitia 
upon  marriage,  the  paternal  power,  and  the  rights  of  creditors 
relatively  to  their  debtors ;  but  the  accuracy  which  is  essential 
to  the  study  of  this  subject  cannot  be  found  in  vague  and  uncer- 
tain tradition.  The  existence  of  these  imknown  laws  is  contro- 
verted, and  generally  it  may  be  said  that  the  private  law  of  this 
period  is  comprised  in  the  manners  and  customs  of  the  people. 
Any  attempt  to  describe  it  in  detail  would,  in  all  probability, 
result  in  attributing  to  this  period  institutions  belonging  to  a 
later  epoch. 

Manners  and  Customs. 

86.  It  appears  to  have  been  an  universally  admitted  principle 
that  each  city  should  have  its  own  laws  confined  to  its  own 
citizens.  The  connubiuniy  or  right  of  marriage,  did  not  exist 
between  males  and  females  of  different  cities  unless  by  special 
agreement  between  those  cities.  Thus  it  was  that  the  primitive 
Romans,  according  to  tradition,  were  compelled  to  resort  to 
ambuscade  and  force  in  order  to  carry  off  their  first  wives.  The 
commercium  was  no  doubt  in  the  same  condition,  that  is  to  say, 
without  a  special  arrangement  between  two  cities,  the  inhabitants 
of  the  one  could  not  legally  convey  any  property  to  those  of 
another  or  make  binding  engagements  with  them.  The  law 
peculiar  and  exclusively  belonging  to  Roman  citizens  was  termed 
the  law  of  the  Quirites  (Jus  Quiritium), 

87.  It  will  be  asked,  were  the  juridical  customs,  tiie  rules  fi>r 
the  regulation  of  families,  concerning  property  and  obligations 
the  same  for  the  patrician  and  the  plebeian?  We  answer  that 
all  the  evidence  tends  to  prove  that  they  were  different;  that 
not  only  in  public  but  in  private  law  the  plebeian  was  separated 
by  a  broad  line  firom  the  patrician.  Any  attempt  to  specify 
details  would  end  in  conjecture;  however,  we  have  sufficient 
material  to  enable  us  to  obtain  a  correct  idea  of  the  most  im- 
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portant  points  of  distinction  between  the  private  status  of  the 
two  castes. 

On  the  one  hand^  the  patrician  could  boast  an  origin  coeval 
with  the  foundation  of  Rome;  he  could  point  to  one  of  the  old 
nobles  as  his  father  {gui  patrem  ciere  possunt,  id  est,  nihil  ultra 
guam  ingenui)\  in  tracing  his  lineage  step  by  step  back  to  the 
progenitor  of  his  race,  he  coidd  say  that  none  of  his  ancestry 
had  been  tainted  by  vassalage  {quorum  majorum  nemo  servitutem 
servivit) ;  and  his  race,  having  no  genealogy  but  its  own,  con- 
stituted it  a  pens  (vos  solos  gentem  habere),  which  included  both 
the  plebeians  subject  to  it  by  the  ties  of  clientage  and  the  en- 
franchised, to  whom  it  had  given  liberty — a  double  class  of 
dependants  to  whom  the  gens  communicated  its  name  and  rites 
(sacra  gentilitia) — to  whom  the  head  of  the  gens  was  a  patron, 
a  civil  father  and  a  chief  {pater^. 

On  the  other  hand  the  plebeian  of  doubtfid  or  servile  origin 
was  frequently  imable  to  say  whence  he  came;  he  could  in  no 
instance  trace  his  lineage  back  without  coming  to  a  client  who 
had  been  enfranchised,  or  to  one  whose  origin  was  lost;  he  thus 
had  no  gens  of  his  own,  and  generally  traced  his  stock  from  a 
dependant  of  some  patrician  gens. 

Such  is  the  radical  difference  between  the  two  castes,  the 
basis  upon  which  rests  the  distinction  between  public  and  pri- 
vate legal  rights;  and  such  were  the  plebeians  who,  in  course 
of  time,  increased  in  number  and  strength,  till  at  length  they  found 
themselves  in  a  position  to  contest  step  by  step  the  right  to 
equality  with  their  patrician  superiors. 

88.  All  private  law  among  the  Romans  was  based  upon  one 
idea.  The  hand  (manus)  was  the  symbol  of  power.  Chattels, 
slaves,  children,  wife  and  freedmen,  all  were  subject  to  the  chief 
—in  manu — an  expression  which,  at  a  later  period,  acquired  a 
more  special  signification.  But  the  means  by  which  the  warrior , 
acquired  power  and  was  enabled  to  get  his  property  within  his 
grasp  {^manu  capere),  was  by  the  lance,  the  wielders  or  possessors 
of  which  were  the  Quirites — a  symbol  that  long  remained  in  use 
after  the  actual  prototype  had  disappeared.  Even  in  the  solem- 
nities of  marriage,  long  after  these  primitive  times,  it  was  the 
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custom  to  pasa  ^  lance  oyer  the  head  of  the  bride^  in  token  of 
the  power  over  her  (manus)  her  husband  was  about  to  acquire.^ 
That  which  we  now  call  property  bore  a  name  very  expressive 
of  the  then  state  of  civilization — mancipium,  which  was  applied 
at  the  same  time  to  the  object  of  possession  and  to  the  power  of 
possession  itaei£(manu  captuni). 

89.  As  the  lance  represented  acquisition  by  violence,  so  there 
was  a  remarkable  symbol  which  occupied  a  most  important 
position  in  connection  with  a  transaction  of  private  law — the 
peaceable  transfer  of  possession  {manus)  over  property  (man- 
cipium).  We  allude  to  the  ceremony  with  the  piece  of  brass 
and  the  balance,  per  <bs  et  libram,  called  nexumy  mancipium, 
and  at  a  later  period  mancipation  Here  we  have  a  relic  of 
the  time  when  money  passed  by  weight — a  libripens  holds  the 
balance,  five  citizens,  representing  perhaps  the  five  classes  of 
the  census,  are  present  as  witnesses;  the  metal  is  given  and 
weighed;  certain  words  containing  the  law  of  the  contract, 
lex  mancipiiy  are  pronounced,  and  the  manus,  the  power,  is 
transmitted  from  the  seUer  to  the  buyer.  Money,  which  had 
long  been  in  use  amongst  the  Italian  nations,  was  early  adopted 
by  the  Bomans,  and  copper  coins,  bearing  the  impression  of  an 
ox  or  a  sheep,  whence  the  term  "  pecunia,"  were  early  intro- 
duced; yet  the  solemnity /?tfr  €es  et  libram  was  retained,  and, 
although  symbolical,  regarded  as  necessary. 

90.  As  on  the  one  hand  manus  was  the  basis  of  Quiritarian 
private  right,  so  on  the  other  mancipatioy  or  the  solemnity  per 
€Bs  et  libram,  was  the  form  chiefly  used  for  the  establishment,  the 
modification  or  the  extinction  of  rights.  By  it  interests  in  land 
were  acquired,  the  property  in  beasts  of  J;)urden  or  of  draught 
was  passed,  slaves  transferred,  and  the  power  over  the  wife  or 
the  freedman  established ;  by  it  civil  obligations  were  contracted, 
and  the  validity  of  the  last  will  or  testament  depended  upon  its 
proper  observance. 

>  Festcis,    on   the   word   CelibaH:  ma  &nnonim  et  imperil  est."    Festus 

*'  Celibari  hasta  capnt  nnbentis  come-  gives  also  seyeral  other  explanations  of 

twtor  .    .    .  qnod  nnptiali  jure imperio  this  nsage,  bat  this  is  the  correct  one. 
viri  sobjidtur  nnbens :  quia  hasta  sum- 
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This  solemnity  was  in  many  instances  purely  plebeian^  and  by 
it  the  inferior  class  was  enabled  to  arrive  at  results  attained  by 
the  higher  through  means  considered  more  dignified.  Thus, 
while  the  patrician  wife  passed  into  the  power  of  her  husband 
by  the  religious  ceremony  termed  the  confarreatioj  the  character 
of  which  and  the  attendant  symbol  are  fuU  of  dignity  and  nobi- 
lity, and  which  qualified  the  children  of  the  marriage  to  under- 
take high  sacerdotal  fiinctions,  the  plebeian  woman  was  sold  to 
her  husband  for  a  piece  of  brass  weighed  out  in  the  balance  per 
<B%  et  libramy  or  might  be  acquired  as  a  chattel  by  possession  for 
one  year.  So,  while  the  curies  were  convoked  to  hear  a  patri- 
cian declare  his  testament,  to  deliberate  whether  the  disposition 
he  desired  to  make  was  consistent  with  the  interests  of  an  aristo* 
cratic  family,  whether  the  nominated  heir  was  worthy  of  admis- 
sion after  the  death  of  the  testator  to  the  place  occupied  by  him 
in  the  corporation;  while,  in  fact^  the  testament  of  a  patrician 
Was  regarded  as  nothing  less  than  a  law  of  the  curia,  the  plebeian 
testament  consisted  of  a  sale  during  his  life  per  as  et  libram  of 
his  estate^  to  take  efiect  upon  his  death.  By  this  ceremony 
also  the  plebeian  bound  himself  or  his  children  either  to  redress 
a  wrong,  to  raise  money.  Or  to  give  security  for  money  bor- 
rowed. 

81.  But  the  most  striking  feature  of  Eoman  manners  is  the 
&mily.  Grouped  around  its  chief,  subject  to  his  despotic  rule^ 
it  exists,  a  smaU  isolated  body  complete  in  itself,  surrounded  by 
the  other  component  parts  of  the  general  body  of  society. 

The  hevAy  pater  familiasy  is  alone  in  private  law  capable  of 
having  rights  or  obligations.  All  imder  his  power  are  but  his 
agents,  his  instruments.  He  is  sole  proprietor  of  the  property 
in  his  or  their  possession:  even  the  persons  constituting  his 
household  are  his  property.  His  slaves,  his  children,  his  wife 
and  his  fireedmen  are  under  his  immediate  power  and  control. 
Aroimd  him,  though  not  so  intimately  connected  with  him, 
are  his  enfranchised,  and,  when  the  pater  is  a  patrician,  his 
clients.  To  this  state  of  things  several  institutions,  to  which 
constant  reference  is  made  in  the  civil  law  relating  to  persons, 
owe  their  origin. 
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1st  Slaverj,  whicli  introduced  into  the  state  and  into  families 
a  cLasB  of  human  beings  ahnost  destitute  of  rights,  who,  like 
any  other  ordinary  chattels,  could  be  disposed  of  by  the  owner 
at  will — an  institution,  though  contrary  to  nature,  yet  common 
to  aU  nations  of  the  period. 

2nd.  The  paternal  power,  which  was  of  peculiar  force  among 
the  Bomans;  for  it  made  the  father  supreme  oyer  his  son  what- 
ever might  be  his  age,  as  also  over  his  son's  children  and  the 
fruits  of  hia  labour,  and  extended  even  to  the  power  of  Hfe  and 
death. 

3rd.  The  marital  power,  when  the  woman  passed  under  the 
authority  of  her  husband — a  power  perhaps  less  absolute  than 
either  of  the  two  former,  because  it  was  moderated  by  the 
influence  of  the  wife's  relatives. 

4th.  The  power  over  freemen,  who,  though  ranked  by  the 
state  as  free,  could,  as  to  the  family,  be  subject  to  the  chief,  its 
head,  reduced  to  a  species  of  property  and  assimilated  to  slaves. 
Whether  we  regard  them  as  children  or  other  dependants  sold 
or  abandoned  fer  <bs  et  libram  by  their  chief,  or  as  debtors  who, 
in  de&ult  of  payment,  were  adjudicated  by  the  magistrate  to 
their  creditors  {addicti\  or  as  those  who  voluntarily  sold  them- 
selves per  CB8  et  libram  for  a  given  time  to  creditors  in  satisfac- 
tion of  their  debt,  nexi. 

5th.  Enfranchisement,  which  transferred  a  person  from  the 
condition  of  a  chattel  to  that  of  a  free  man  without  at  the  same 
time  severing  all  the  ties  and  obligations  which  bound  him  to 
his  ancient  master.  Thus  was  created  in  Rome  a  peculiar  class 
of  citizens,  which  retained  through  several  generations  the  im- 
press of  their  original  slavery.  It  is  not  known  how  enfran- 
chisement was  effected  prior  to  the  institution  of  the  census. 
After  that  period  it  was  accomplished  by  simply  writing  the 
name  of  the  individual  in.  the  census  or  list  of  citizens.  Diony- 
sius  ascribes  to  Servius  the  admission  of  the  enfranchised  to  the 
rights  of  citizenship  and  their  inscription  in  the  urban  tribes.* 

6th.  Clientage  was  a  condition  at  the  same  time  political  and 
private,  by  which  the  plebeians  were  subject  to  the  superior 

»  Dion.  lib.  iv.  §  26. 
g2 
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race,  and  distributed  amongst  their  families  as  dependants  of 
the  patrician  gentes.  The  client  and  his  descendants  became  a 
part  of  his  patron's  gens:  they  assumed  with  a  terminal  modi- 
fication its  name  and  adopted  its  peculiar  rites  {sacra  gentilitia) ; 
and  in  default  of  natural  heirs  the  gens  became  the  successor. 
The  patron  and  his  client  were  bound  by  mutual  obligations, 
and  religion  and  custom  clothed  these  duties  with  so  sacred  a 
character,  that  he  who  violated  them — when  human  sacrifices 
were  in  vogue — was  publicly  immolated  at  one  of  the  religious 
festivals :  sacer  esto. 

The  patricians  alone  had  clients,  and  in  the  earliest  period  of 
Koman  history  every  plebeian  was  attached  by  this  bond  to  some 
aristocratic  gens  ;  in  the  course  of  time,  however,  the  new  order 
of  plebeians  steadily  increasing,  and  being  fi*ee  firom  such  ties, 
absorbed  these  first  germs  of  the  Koman  population.  The 
gentesy  the  first  race,  and  their  dependants  the  plebeians,  the 
nucleus  of  the  Koman  people,  disappeared,  and  with  them  real 
clientage  was  gone,  having  been  transformed  by  the  course  of 
time  and  the  progress  of  civilization  into  an  institution  existing 
merely  in  name,  sustained  only  for  ostentation  and  intrigue. 

02.  If  fi-om  the  condition  of  persons  at  this  period  we  pass 
to  that  of  property,  our  attention  will  be  first  arrested  by  the 
Ager  Romanus  or  Quiritarian  land.  The  Quiritarian  title  to 
land  could  only  be  enjoyed  by  Koman  citizens,  and  was  confined 
to  certain  lands.  The  different  kings  of  Kome,  Komulus, 
Ancus,  Tarquinius  Priscus  and  Servius  TuUius,  are  represented 
by  the  historian  as  tracing  and  successively  extending  the  limits 
of  this  Ager  Romanus^  and  dividing  it  amongst  the  citizens  in 
allotments,  either  to  the  several  curies  or  to  separate  individuals, 
viritim^  The  Quiritarian  land  ceased  to  increase  in  extent 
firom  the  last  survey  made  by  Servius  Tullius.*  In  vain  did 
Bome  by  conquest  afl«r  conquest  invade  the  world  and  extend 
the  limits  of  its  dominion, — the  Ager  Romanus  remained  as  it 
had  been  fixed.  And  no  greater  &vour  could  be  granted  by 
the  maternal  city  than  the  endowment  of  other  land  with  a  par- 

»  J){on„Antiquit.y\ih.m.%l.  Cicero,  «  Dion.  lib.  iv.  §  13. 

Ik  reptihlica,  lib.  u.  $§  14, 18. 
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ticipation  in  the  privileges  of  the  Quiritarian  law  In  imitation 
of  the  Ager  Momanus,  And  tradition,  overlooking  modifica- 
tions introduced  by  successive  changes  of  race,  of  civilization 
and  of  language,  at  this  day  points  out  to  the  traveller  at  Home 
the  Affro  Romano.^ 

We  must  be  careful  to  distinguish  the  Ager  Romanus  from 
the  Ager  publicus,  or  state  lands,  which  belonged  to  the  people 
collectively.  These  were  lands  reserved  for  pasturage  or  uses 
in  common,  to  be  worked  for  the  public  advantage  or  to  be  held 
of  the  state,  either  gratuitously  or  at  a  rent.  These  are  the 
lands  of  which  the  patricians  took  possession  and  for  which  they 
refused  or  neglected  to  pay  the  rents,  while  they  transmitted 
them,  if  not  as  Quiritarian  property  at  least  as  a  hereditary 
possession  to  their  posterity  ;  and  these  are  the  lands  of  which 
the  plebeians  so  constantly  demanded  the  division.  This  public 
land  extended  in  proportion  to  the  success  of  the  Boman  arms. 
The  confiscation  of  the  territory  of  the  vanquished,  in  the 
absence  of  more  fitvourable  terms,  is  a  part  of  the  law  of  war, 
and  all  conquered  lands,  before  being  granted  to  private  indi- 
viduals, were  Ager  publicus,  so  that  in  this  way  the  term  might 
have  come  to  embrace  the  known  world. 

It  is  therefore  erroneous  to  say  that  Home  had  not  at  this 
time  a  civil  law.  It  may  be  true  that  it  was  not  a  written  law, 
however  it  was  the  common  law,  and  was  so  deeply  rooted  in 
custom  as  to  be  the  germ  of  all  subsequent  legal  growth. 

*  VtLnOtDelingudlatindtlih.Y.^SS.  pnblici  disserant  agrorum  Bunt  genera 

He  tells  ns  how  thej  distiiigciiBlied  by  quinqne,  Bomaniu,  GabinuB,  Peregri- 

the  aid  of  the  science  of  angary  different  nns,  Hosticns,  Incertns/'  &c.,  and  glyes 

kinds  of  ager :   **  Ut  nostri  angnrcs  the  explanation. 
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SECOND  PERIOD. 


THE  REPUBLIC. 

I.  TO  THE  PASSING  OF  THE  LAWS  OF  THE  TWELVE  TABLES. 

03.  It  is  impossible  for  several  distinct  powers  to  exist  side 
by  side  in  the  same  state  without  rivalry  and  antagonism.  If 
there  are  three,  two  of  them  will  nnite  to  destroy  the  third. 
Are  there  but  two,  the  struggle  is  only  the  more  severe. 
Home  Aimishes  us  with  an  illustration  of  this.  Of  the  three 
political  bodies  we  have  seen  existing  in  the  state,  the  patrician 
and  plebeian  alone  remained  at  the  epoch  at  which  we  have 
arrived.  They  had  united  in  their  efforts  to  overthrow  the 
kings,  and  they  then  entered  upon  that  protracted  contest  with 
each  other,  in  which  the  patricians,  who  were  at  first  in  sole 
possession  of  all  the  honours,  privileges  and  dignities  of  the 
state,  beheld  them  one  by  one  taken  away  or  shared  by  their 
opponents,  the  plebeians.  It  was  a  struggle  which,  originating 
in  the  liberation  of  the  two  orders  from  regal  authority,  termi- 
nated in  their  subjection  to  imperial  despotism  (B.C.  509).  It 
would  appear  at  first  sight  as  if  the  government  had  undergone 
but  slight  change.  Thefe  was  no  apparent  innovation  in  the 
comitia,  in  the  senate,  or  in  the  administration  generally.  The 
regal  authority  had  only  been  transferred  to  two  consuls,  elected 
like  the  kings  themselves  by  the  people,  but  whose  power  was 
limited  to  one  year.  The  position,  however,  of  the  nobles,  and 
the  spirit  of  the  citizens,  were  completely  altered,  and  all  that 
followed  turned  upon  this  transformation.  If  we  can  credit 
Livy,  Servius  had  conceived  the  project  of  abdicating  in  order 
himself  to  establish  the  consular  form  o^  government ;  and^  ac< 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  ROMAN  LAW.  87 

carding  to  him,  this  change  was  effected  bj  the  comitia  of  the 
oenturieB,  but  although  the  form  remained  the  same  the  spirit 
had  entirelj  changed.^ 

The  consuls,  though  in  certain  respects  we  might  agree  with 
Cicero  in  calling  them  two  annual  kings,  were  in  realitj  far 
firom  occupying  the  place  of  kings.  These  functionaries,  su- 
perior to  the  senators  and  the  plebeians,  had  constituted  in  them- 
selves an  independent  political  body,  and  had  established  an 
equilibrium  between  themselves,  the  people  and  the  senate. 
The  consuls,  on  the  other  hand,  were  patricians;  they  were 
controlled  by  the  senate  and  transacted  nothing  except  under 
its  influence.  The  equilibrium,  therefore,  had  to  be  established 
between  the  senate  and  the  people,  and  the  regal  functions 
which  had  been  exercised  by  the  kings  had  to  be  shared  between 
the  two  remaining  political  bodies. 

The  senate  augmented  its  execntiye  power;  the  administra- 
tion was  concentrated  within  it ;  to  it  was  entrusted  the  duty  of 
contracting  all  treaties  with  allies  and  with  enemies ;  in  a  word, 
it  held  the  helm  of  state.  The  revolution  was  in  fact  an  aristo- 
cratic revolution.  It  was  the  patrician  caste  that  gathered  its 
first  fruits,  and  tfie  senate,  adopting  the  expression  of  Cicero,  so 
controlled  the  republic,  that  everything  was  done  by  its  authority 
and  nothiflg  by  that  of  the  people.* 

The  people,  however,  believed  themselves  free.  They  had, 
in  feet,  tested  their  strength ;  they  knew  that  they  made  laws 
and  magistrates ;  they  knew  that  the  yoke  which  they  had  im- 
posed upon  themselves  they  could  when  they  should  think  fit 
cast  off.  In  appearance,  they  had  increased  their  independence, 
and  they  flattered  themselves  their  power  also.  The  fasces  of 
tlie  consuls  were  bowed  before  them ;  the  pain  of  death  awaited 

'  LWj,  lib.  i.  §  48 :  "  Id  ipsam  tarn  rempablicam  temporibos  illis,  nt  in 
mite  ac  tarn  moderatom  imperinm,  ta-  popnlo  libero  paaca  per  populnm,  pie- 
men, quia  vmns  eseet,  deponere  enm  in  raqae  senatos  aoctoritate  et  mstitato  ac 
animo  habaiaae  qnidam  anctores  sant ;  more  gererentar,  atqae  ati  consules  po- 
ni  scelofl  intestinum  Hberands  patrira  testatcm  baberent  tempore  dontaxat 
consilia  agitanti  intervenisiet."  \  60 :  annuam,  genere  ipso  ac  jure  regiam. 
"Dao  consnles  inde  comitiis  centuria-  Qnodqne  erat  adobtinendam  potentiam 
tis  a  prsefecto  Urbis  ex  commentariis  nobilium  yel  maximum,  vebementer  id 
Senrii  Tnlli  ereati  Bont,  L.  Janius  retinebator,  popnli  comitia  ne  eseent 
Bratns  et  L.  Tarquiniaa  Collatinns.'*  rata,    nisi    ea   patrum    approbaylBset 

*  Cicero,  De  republica,  lib.  ii.  §  32 :  auctoritaa." 
*'Tennit  igitor  hoc  in  statu  senatos 
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him  who  dared  to  take  upon  himself  the  office  of  magistrate 
without  their  consent;  death  was  the  penalty  of  aspiring  to 
royalty ;  and  to  them  there  lay  the  right  of  appeal  against  the 
sentence  of  any  magistrate  who  should  condemn  a  citizen  to 
death,  to  exUe,  or  to  the  scourge. 


Section  XVIII. 

The  Valerian  Laws  {Leges  Valerm). 
QuESTORS  OF  Homicide  (  Qucestores  Parricidii), 

94.  The  laws  passed  at  this  period,  owing  to  the  influence  of 
the  j)eople,  are  known  as  the  Valerian  Laws,  because  it  was  on 
the  motion  of  the  Consul  Valerius  Publicola  that  they  were 
decreed  by  the  centuries — Leges  Valeriaa — the  last  of  which  in 
order  first  demands  our  attention. 

This  law  prohibited  any  sentence  depriving  a  citizen  of  life, 
liberty  or  the  rights  of  citizenship  from  being  pronounced  irrevo- 
cably by  a  single  magistrate,  and  established  in  all  such  cases 
the  right  of  appeal  to  the  people  in  comitia  by  centuries  {pro^ 
vocatio  ad  populum).  But  did  not  this  right,  which  iAxj  dig- 
nifies as  the  unicum  prcesidium  libertatisy  exist  imder  the 
kings?  Several  historians  are  of  opinion  that  it  did,  and 
Cicero,  in  his  Republic,  says :  "  JProvqcationem  autem  etiam  a 
regihus  fuisse  declarant  pontificales  libriy  significant  nostri 
etiam  augurales,^^ 

The  Valerian  law  transformed  into  written  law  that  which 
had  been  previously  a  mere  custom,  frequently  neglected,  or 
perhaps  respected  only  where  the  rights  of  the  patrician  caste 
were  involved. 

As  it  was  prohibited  to  create  any  magistrate  without  the 
right  of  provocatioy  a  breach  of  this  law  might  be  punished 
capitally  and  the  offender  put  to  death  with  impunity.^ 

>  Cicero,  Da  republican  lib.  ii.  §  81.  done  creasset:   qni  creaaset,  eum  jus 

Big.  I,  2,  De  &riffine  jvrU,  2,  §  16,  f.  fa8(|ae  eeeet  ocddi:    nero   ea  cwdes 

Pompon.     LiYj,  lib.  liL  §  55 :    "  Ne  capitalis  noxs  haberetur.*' 
qoifl  ullum  magistratnm  sine  proToca- 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  BOMAN  LAW.  89 

96.  Any  private  individual,  equally  with  a  magiBtrate,  was 
at  liberty  to  prosecute  before  the  people  for  capital  crimes ;  the 
eomitia,  however,  frequently  delegated  their  power  to  citizens 
called  qucBstores  parricidii,  whose  duty  it  was  to  preside  at  the 
investigation  of  these  charges  {qui  capitalibus  rebus  prcBessent), 
direct  the  proceedings,  and  deliver  judgment  in  the  name  of  the 
people.*  Parricidium  signifies  at  this  period  paris-cidium—i^Q 
murder  of  one's  equal — ^homicide ;  and  not,  as  in  later  times, 
patriS'Cidium^ the  murder  of  a  father — ^patricide.  In  Festus 
we  find  this  law  ascribed  to  Numa,  **  Si  quis  hominem  liberum 
dolo  sciens  morti  duit,  parricida  esto.^^ 

96.  The  Valerian  law  did  not  apply  to  foreigners  or  slaves, 
who  coidd  be  punished,  scourged,  or  put  to  death  by  the  con- 
suls upon  their  own  authority ;  nor  was  it  in  force  beyond  one 
mile  fix)m  the  city,*  consequently  it  ceased  to  apply  to  the  army 
as  soon  as  it  had  passed  this  limit;  indeed,  had  such  a  barrier 
been  opposed  to  the  imperium  of  the  general,  the  rigid  discipline 
for  which  the  Koman  army  was  so  conspicuous  would  soon  have 
been  destroyed ;  and,  lastly,  it  did  not  reach  the  paternal  power 
{patria  potestas).  Hence  the  anomaly  that  a  man,  who  could 
not  be  capitally  punished  by  the  state  except  by  the  will  of  the 
whole  people,  might  be  put  to  death  by  the  order  of  his  &ther. 


Section  XIX. 

QUJESTORS  OP  THE  PUBLlC  ReVEKUE. 

97.  To  the  same  consul  Valerius  is  also  ascribed  the  creation 
of  a  new  magistracy.  Hitherto  the  guardianship  and  adminis- 
tration of  the  public  revenue  had  been  entrusted  first  to  the 
kings  and  subsequently  to  the  consuls.  On  the  motion  of 
Valerius  two  quaestors  were  appointed  by  the  people  expressly 
for  these  duties.  They  were  called  quaBstors  because  it  was 
their  duty  to  seek  and  collect  the  public  taxes  {qui  pecunicB 

1  Dig.  1,  2,  De  origineJurU^  2,  §  23,  proTOcationem  esse  longios  ab  arbe 
f.  Pompon.  mille  paasuom.'' 

'  lAYji  lib.  iii.  $  20 :  *'  Neqne  enim 
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pr€BesMnt)9  as  those  whose  dutj  it  was  to  se^  out  evidence  in 
cases  of  capital  crimes  had  be^ti  called  qucsBtores  parrieidii^ 
The  creation  of  this  office  was  the  bcigiaiung  of  the  dismembcav 
ment  of  the  consulate:  it  was  at  first  excluBivelj  confined  to 
patncians,  and  became  the  first  step  to  the  hi^liest  dignitieB. 


Sectiow  XX. 

Dictator,  or  Master  op  the  People  (Dictator^  Ma- 

gister  Popult). 
Master  op  the  Cavalry  {Magister  Equitum). 

98.  Tarquin  did  not  cemain  inactive  after  his  expulsion. 
The  wars  that  he  waged  against  the  Bontans  compelled  them 
to  exert  all  their  energies,  and  at  the  end  of  nine  years  fi:om  the 
downfal  of  the  throne,  menaced  finom  without  by  a  powerfial 
army  collected  against  them  by  the  son-in-law  of  TarqoiD^  and 
while  the  safety  of  the  r^ublic  was  equally  in  danger  icom 
internal  dissension  between  the  two  orders,  the  senate  resorted 
to  vigorous  action,  and,  following  a  Latin  example,  created  a 
new  officer,  called  the  dictator. 

99.  (b.c.  501.)  Acting  upon  the  authority  of  the  senate,  the 
consuls  selected  firom  among  the  patricians  a  dictator,  who  was 
invested  for  six  months  with  supreme  power.  As  chief  magis- 
trate, he  ruled  Kome;  as  general,  he  commanded  the  army. 
The  axe  was  restored  to  ih,Q  fasces  of  his  lictors :  he  could  con- 
demn citizens  to  the  scourge,  exile  or  death  without  the  appeal, 
provocatio  adpopulum.  The  appeal  to  a  colleague,  as  in  llie 
case  of  the  consuls,  no  longw  existed;  for  the  dictator  possessed 
the  sole  authority:  his  word  was  law.*  In  this  way  the  patri- 
cians escaped  the  operation  of  the  Valerian  laws,  which  were 
secured  to  the  plebeians  upon  the  expulsion  of  the  kings;  in 
fliis  way  tiiey  recovered  for  a  brief  space  their  power  and  the 

1  Dig.  1,  2,  i>0  originejurUf  2,  §  22,  sent,  alterins  anxilinm,  neqne  proTocar 

t  Pompon.  tk)  erst ;  neqne  Qllain  naqnam,  nUi  in 

'  Livy,  lib.  2,  §  18 :  *'  Neqne  enim  cure  parendi,  anxilinm." 
at  in  consolibaSy  qni  pari  potestate  es- 
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title  ^'  master  of  the  people"  (magisttr  popult\  which  we  find  in 
the  earlier  Boman  writers,  but  which  the  force  of  custom  re* 
placed  by  a  less  significant  appellation,  attests  the  character  of 
this  office.^  An  authority  so  absolute  was  well  calculated  to 
saye  the  state  in  a  trying*  crisis:  hence  we  find  resort  was  had 
to  this  measure  on  ail  subsequent  occasions  when  the  common- 
wealth was  in  danger;  but  it  had  also  a  tendency  to  arbitrary 
despotism,  and  did  in  fiict  terminate  in  this:  not,  indeed,  so 
long  as  the  dictators,  citizens  of  the  r^ublic,  thought  only  of 
its  salvation,  and  laid  down  their  fiirsces  when  a  crifos  had  passed 
or  their  term  of  office  had  expired,  but  at  a  later  period,  when 
g^aiends  fought  for  themsdyes  or  for  a  party. 

-  100.  The  dictator  was  provided  with  a  lieutenant,  whom  he 
was  at  liberty  to  select,  and  who  was  styled  the  "  master  of  the 
horse"  {magister  equitum) — a  military  office  whose  origin  was 
said  to  date  from  the  time  of  the  kings  and  to  have  existed  even 
tmder  Romulus.*  It  is  worthy  of  notice  that  this  mounted 
lieutenant  headed  the  young  nobles,  of  whom  the  cavalry  mainly 
consisted,  whereas  the  dictator,  whether  in  the  city  or  in  the 
field,  marched  on  foot,  preceded  by  his  twenty-four  lictors,  at 
the  head  of  the  in&ntry,  who  were  plebeians,  thus  appearing 
rather  to  c(Hnmand  them  than  the  patricians. 

101.  But  be  that  as  it  may,  the  office  of  dictator,  as  also 
that  of  the  master  of  the  horse,  was  like  all  other  high  offices 
confined  to  the  patrician  order,  and  to  it  was  attached  the  dis- 
tinction of  the  lictors  and  the  fasces. 


Section  XXI. 

The  Struggle  between  the  Plebeians  and  the 
Patricians. 
102.  As  soon  as  the  fear  of  Tarquin  and  his  party  had  sub- 
sided, and  the  dictator  had  been  deprived  of  his  authority,  the 

»  Ciccpo,  De  republiea,  lib.  i.  §  40 :  Dig.  1,  2,  De  origine  juris,  2,  §  19,  f. 

"Nam  Dictator  qnldem  ab  eo  appel-  Pompon. 

latar,  quia  dicitur ;  Bed  in  nostris  libris  '  Dig.  1,  2,  De  oHginejurUy  2,  §  19, 

vides  enm  magistrom  popnli  appellari."  f.  Pompon.    Lydiu,  ub.  i.  §  14. 
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tranquilKty  which  for  a  brief  period  had  resulted  from  the  ap- 
proach of  danger  and  the  suppression  of  the  plebeians^  was  inter- 
rupted^  and  the  struggle  between  the  two  orders  recommenced. 
The  political  situation  of  the  plebeians  was  by  no  means  pro- 
mising. The  senate  was  composed  -solely  of  patricians :  they 
had  a  monopoly  of  religious  offices,  of  the  posts  of  consul, 
quaestor,  dictator,  master  of  the  horse ;  they  alone  held  mili- 
tary command,  and  ruled  in  the  comitia  of  the  curies  and  the 
centuries;  in  the  one  by  virtue  of  their  race,  in  the  other  by 
reason  of  their  wealth.  Nor  was  the  situation  of  the  plebeians  as 
regards  the  conditions  of  private  life  any  better ;  poor,  and  but 
little  addicted  to  mercantile  affiiirs  or  the  practice  of  the  me- 
chanical arts,  pursuits  at  that  period  scarcely  known  in  Rome, 
with  no  other  resource  open  to  them  than  agriculture  or  war, 
the  plebeians  might  be  forced  at  any  time,  by  an  improductive 
harvest  or  an  unsuccessful  enterprise,  to  borrow  from  the  wealthy. 
When  in  due  course  the  time  for  payment  came,  the  debtor, 
finding  himself  unable  to  discharge  his  liability,  was  forced  to 
sacrifice  himself,  and  by  the  ceremony  per  ess  et  libram  entered 
into  a  condition  of  servitude  to  his  creditor,  known  as  nexus  ; 
or  in  virtue  of  the  rights  to  which  we  have  abeady  alluded  the 
creditor  claimed  him  as  a  slave  {addictus)  from  the  magistrate, 
and  took  possession  of  him  as  his  own  property.  Such  suffer- 
ings and  personal  degradations,  which  were  fiir  from  unfre- 
quent,  when  added  to  political  grievances,  could  not  fidl  to  be 
followed  by  disastrous  consequences.  Often  in  order  to  avert 
a  threatening  storm,  or  allay  the  rising  wave  of  popular  discon- 
tent, would  the  senate  decree  a  general  discharge  of  all  lia- 
bilities, debtors  would  be  restored  to  liberty,  and  those  who  had 
by  pecuniary  obligation  been  reduced  to  a  state  of  servitude 
{next  or  addicti)  be  granted  their  fireedom.  But  such  relief  was 
spasmodic — the  law  remained  unaltered.* 

*  Cicero,  De  republican  lib.  ii.  §  34.      condition,    especially   under    Serrios 
Like  ameliorations  took  place  in  their      Tallins. 
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Section  XXII. 

Plebeian  Tribunes  (  Tribuni  Plebis). 
The  Sacred  Laws  {Leges  Sacrce). 

103.  One  of  these  debtors^  an  old  soldier^  having  escaped 
&om  the  house  of  his  creditor,  appeared  in  the  public  streets 
covered  with  stripes.  The  spectators  became  excited ;  discon- 
tent spread  rapidly,  and  after  a  brief  period  of  popular  agitation 
and  the  fidlure  of  attempts  at  compromise,  the  plebeians  retired 
in  arms  to  Mons  Aventinus  on  the  other  side  of  the  Anio 
(b.c.  494).  This  sedition,  besides  the  remission  of  their  exist- 
ing debts  and  the  liberation  of  the  debtors,  was  attended  bj 
serious  consequences  to  the  patricians.  They  had  in  their  order 
two  consuls ;  they  were  now  forced  to  let  the  plebeians  have 
two  magistrates,  plebeian  tribunes  {tribuni  plebis)^  and  not 
**  tribunes  of  the  people,"  as  they  are  frequently  called. 

104.  These  tribunes  were  chosen  from  among  the  plebeians, 
but  at  first  they  were  nominated  by  the  curies.  Their  frmctions 
originally  were  not  initiative,  nor  did  the  office  at  first  confer 
executive  power.  It  was,  properly  speaking,  solely  protective. 
It  was  the  province  of  the  tribunes  to  shelter  the  plebeians  from 
acts  of  violence  or  injustice  {in  auxilium  plebis;  contra  vim 
auxilium).  This  protection  was  secured  by  what  was  termed 
their  intercession  {intercedere,  inter cessio),  ox  their  opposition — 
the  veto  which  they  were  empowered  to  pronounce  upon  the 
acts  of  the  consuls,  other  magistrates,  and  even  upon  the  decrees 
of  the  senate.  At  a  later  period  they  acquired  executive  power, 
and  the  right  of  initiating  action.^ 

106.  The  strongest  guarantees  of  these  rights  were  exacted* 
TiiQ  populus  confirmed  them  in  the  comitia  by  centuries;  they 
were  sanctioned  by  the  senate,  and  consecrated  by  religious 
ceremonies.  The  tribunes  themselves,  the  hill  to  which  the 
plebeians  had  retired,  the  laws  which  secured  these  privileges, 
became  sacred  objects ;  the  hiQ  took  the  name  of  the  sacred 

•  Cicero,  De  republioay  lib.  ii.  §  34.      2,  De  origitie  jurU,  2,  §  20,  f.  Pompon, 
De  legibus,  lib.  iii.  §  7.    The  Clandian      Festus,  on  the  word  Saoer  motu. 
Tables ;  vide  snpra,  $  10,  note.    Dig.  1, 
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mount  (mons  Sacer) ;  the  laws  that  of  the  sacred  laws  (leges 
8acr<B) ;  the  person  of  the  tribunes  was  inviolable  {sacrosancta) ; 
and  the  head  of  him  who  should  attempt  a  tribune's  life  was 
forfeited  to  Jupiter  (caput  Jom  sacrum)^  and  his  family  sold  in 
aid  of  the  sacrifices  to  Ceres,^ 


Section  XXIII. 

The  Comitia  by  Tribes  {Comitia  tributa). 
Plebiscita  {Plebis'Scita). 

106.  This  first  victory  of  the  plebeians  led  to  all  the  others. 
The  tribunes,  at  first  two  in  number,  were  soon  raised  to  five 
(b.c.  471),  then  to  ten  (B.C.  457).  It  is  true  that  in  making 
this  augmentation  the  patricians  intended  to  deal  a  blow  at  the 
power  of  the  plebeians  by  introducing  discord  into  their  ranks, 
but  the  measure  had  not  this  result  at  first.  Eager  to  obtain 
the  &vour  of  iheir  order,  and  ready  to  oppose  the  senators  and 
patricians,  they  took  counsel  among  themselves  as  to  the  line  of 
policy  they  would  adopt ;  and  acting  under  the  advice  of  their 
most  influential  men,  and  being  partly  guided  by  circumstances, 
they  convoked  an  assembly  of  the  mass  of  the  plebeians  dis- 
tributed in  the  tribes-  This  assembly  was  held  for  the  first 
time,  in  the  form  of  an  institution  recognized  by  the  senate,  for 
the  avowed  purpose  of  sitting  in  judgment  upon  a  patrician, 
Coriolanus  (B.C.  489). 

These  assemblies,  convened  without  consultation  of  augurs^ 
and  convoked  and  presided  over  for  the  most  part  by  plebeians, 
though  originally  intended  solely  for  the  political  delibera- 
tions of  a  single  order  of  citizens,  soon  acquired  the  right  of 
pronouncing  judgment  in  certain  cases,  of  making  certain  eleo^- 
tions,  and  of  passing  laws  affecting  private  rights,  and,  in  fiict, 
became  a  branch  of  the  legislature. 

The  curies  were  an  institution  where  the  aristocracy  of  race 
formed  the  principle  of  division  ;  in  the  centuries  that  principle 
was  the  aristocracy  of  wealth..   But  the  division  among  the 

•  Livy,  lib.  iii.  §  56. 
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plebeians  was  hj  tribes ;  and  here  the  plebeian  element  was 
paramount,  whether  from  the  fact  that  their  order  akme  was 
represented  there,  or  that  both  orders  being  represented,  the 
plebeian  preponderated.  We  most  bear  in  mind  that  in  law 
all  the  people,  whether  patrician  or  plebeian,  were  partitioned 
into  local  tribes ;  but,  in  point  of  teuct,  the  constitution  of  these 
assemblies  by  tribes  was  purely  plebeian.  The  tribunes  were 
merely  representatives  of  this  class,  and,  as  such,  the  patricians 
were  not  called  upon  to  recc^ize  their  authority.  We  may 
learn  here  how  important  results  may  follow  from  mere  outward 
classification,  and  how  the  exclusiTe  character  of  the  system 
under  which  the  old  national  race  distinction  was  carried  out, 
as  in  the  curies  and  in  the  ingenious  combination  of  Servius, 
intended  to  give  preponderance  to  wealth,  eventuaUy  affected 
the  constitution  of  Koman  government.  The  unit,  for  the 
purposes  of  voting,  being  the  tribe,  and  each  citizen  having  in 
his  tribe  an  equal  vote,  the  influence  of  the  plebeian  element 
preponderated ;  and  as  unity  of  purpose  is  always  characteristic 
of  this  element,  in  that  it  is  swayed  by  one  impulse,  viz.,  the 
spirit  of  opposition  to  the  antagonistic  order,  it  is  sure  in  the 
long  run  to  prevail. 

These  assemblies  bore  at  the  date  of  their  commencement  the 
name  of  concilia^  indicative  of  their  character  as  secret  councils 
composed  of  one  section  of  tlft  people ;  but  they  are  more  fre- 
quently designated  as  comitia  tributa,  comitias  by  tribes. 
Their  decisions  were  termed  plebis^scitay  decrees  of  the  ple- 
beians; and  some  writers,  for  the  sake  of  distinction,  have 
designated  under  the  term  populi-scitay  or  decrees  of  tiie  people, 
the  laws  passed  by  the  other  comitias. 

107.  Thus,  dating  from  this  epoch,  we  have  the  three  kinds 
of  assemblies  which  tiie  history  of  Home  presents,  clearly  de- 
fined :  1st.  The  ancient  and  aristocratic  assemblies  of  the  old 
patriciate,  or  the  ancient  races  of  the  Bamnenses,  Tatienses  and 
Luceres,  or,  in  other  words,  the  comitia  by  curies  (comitia 
curiata);  2nd.  The  assemblies  of  the  entire  people  witii  the 
preponderance  secured  to  wealtii,  or  the  comitia  by  centuries 
(comitia  centuriaia) ;  and  3rdly.  The  plebeian  assemblies,  or 
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the  comitia  by  tribes  (comitia  tributa).  Aulus  Gellius,  who  has 
given  us  the  formula  of  the  two  former,  also  furnishes  us  with 
the  formula  of  the  latter.  And  in  order  to  distinguish  each 
clearly,  we  may  follow  him  in  saying  that  the  votes  were  given 
after  the  following  manner :  in  the  first  by  nobility  of  birth ;  in 
the  second  by  wealth  ascertained  by  the  census  and  by  age ;  in 
the  third  by  local  distinctions.^ 


Section  XXIV. 
Plebeian  Ediles  {j^diles  Plebeii). 

108.  The  assemblies  of  the  plebeians  kept  constantly  in  view 
the  improvement  of  the  position  of  their  own  class.  And  as 
the  consuls  had  under  them  two  quaestors^  they  added  to  the 
tribunes  two  magistrates  elected  from  among  the  plebeians,  whom 
they  Diamed  plebeian  ediles  {cBdiles  plebeii);  officials  who  had 
charge  of  the  details  of  police  administration  and  the  protection 
of  the  edifices  where  the  plebiscita  were  deposited,* 


Seotion'XXV. 

Origin  of  the  Twelve  Tables  (Lex  or  Leges  XII 

Tabularum^  Lex  decemviralis). 
Decemvirs. 

109.  The  plebeians,  imder  the  direction  of  their  tribunes, 
vigorously  followed  up  the  important  advantage  they  had  gained, 
and,  after  a  long  resistance  on  the  part  of  the  patricians,  suc- 
cess, at  least  in  part,  attended  their  efforts.  It  was  clear  that 
the  law,  public  and  private,  had  two  fundamental  defects:  on 
the  one  hand,  it  was  indefinite  and  un&miliar  to  the  common 
herd;  and,  on  the  other,  it  bore  unequally  on  the  two  orders  of 

»  Aul.  Gell.  lib.  16,  §  27 :  "  Cum  ex  et  locisi  tributa." 
generibns  hoininnm  suftragium  feratur,  *  Dig.  1, 2,  De  originejuru,  2,  §  21, 

cnriata  comitia  esse ;  cum  ex  censu  et  f .  Pompon, 
etate,  centuriata;  cum  ex  regionibus 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  ROMAN  LAW.  97 

society.  An  unknown  and  mysterious  power,  it  was  a  formid- 
able weapon  in  the  hands  of  the  patricians,  and  enabled  them 
to  keep  the  lower  orders  in  check  and  under  their  controL  The 
efforts  of  the  plebeians  were  therefore  directed  mainly  to  two 
things:  to  secure  publicity  and  equal  laws  for  all  classes 
{cBquanda  libertas: — summis  infimisque  jura  cequare),^  And, 
with  this  object  in  view,  they  demanded  that  the  positive  laws 
of  the  republic  should  be  reduced  to  writing  and  promulgated. 

Notwithstanding  the  obscurity  which  attends  this  question, 
we  can  see  that  the  point  contended  for  was  nothing  less  than 
the  equalization  of  the  two  orders:  this  was  what  the  patricians 
were  opposing  throughout  the  struggle  from  consulate  to  con- 
sulate, which  lasted  with  various  vicissitudes  from  B.C.  462  to 
B.C.  451.  According  to  some  historians  three  patricians,  whose 
names  are  mentioned,  were  sent  to  Greece  in  the  year  b.c.  454, 
in  order  to  collect  the  laws  of  that  country;  and  upon  their 
return  two  years  afterwards  with  the  Attic  laws,  Hermodorus, 
an  exile  from  Ephesus,  to  whose  honour  a  statue  was  erected 
at  Rome,*  explained  them  to  the  people.  The  story  of  their 
mission  to  Greece  was  firmly  believed  by  the  Bomans,  but  ever 
since  the  time  of  Vico  it  has  been  questioned  by  critical  his- 
torians. 

Treated  as  £ible  by  some,  and  admitted  to  rest  upon  the 
evidence  of  certain  monuments  by  others,  this  story  must  be 
allowed  to  remain  among  the  numerous  problems  of  Roman 
history  which  cannot  be  cleared  up.  We  do  not  consider  that 
much  importance,  in  a  legal  point  of  view,  attaches  to  this  con- 
troversy. 

This  much,  however,  appears  certain,  that  the  Greek  laws 
were  not  unknown  to  the  compilers  of  the  Twelve  Tables;  and 
though  they  imitated  the  Greek  laws  in  certain  trivial  details,* 
yet  the  basis  of  the  Roman  civil  law  is  not  borrowed,  but  original, 

»  livy,  lib.  iiL  §  31.    Dion.  lib.  x.  Dig.  10,  1,  Mn,  regund.,  18,  t  Gai. ; 

§$  1  and  63.  and  47,  22,  Be  coll.  et  oorp.,  4,  f.  Gal. 

•  liyy,  lib.  iil  §  81  et  seq.    Dion.  lib.  Ljdns,  De  magistratibus,  lib.  i.  §  84. 
x.§64.    Dig.  1, 2,  Dearigjur.,  2,%^,  »  See  below,  Table  VII.,  and  Dig. 

f .  Fompon.    Plin.,  Hut.  natur.,  34,  6.  10, 1,  Mn.  regund.,  18,  f .  Gai.  lib.  iv.  of 

Cicero,  De  legib.,  lib.  ii.  §§  23  and  25.  his  commentfuy  on  the  Twelye  Tables. 

H 
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and  possesses  its  own  characteristio  features^  and  it  is  as  such 
that  we  must  regard  it. 

Be  that  as  it  may,  in  the  year  303  (B.C.  451)  from  the 
foimdation  of  Some,  according  to  the  calculation  of  the  Romans, 
and  in  the  year  which  followed  the  return  of  its  deputies,  that 
is,  if  we  accept  the  fact  of  .the  mission  as  a  reality,  ten  magis- 
trates were  chosen  by  the  comitia  from  the  order  of  the  senators, 
and  were  commissioned  to  draw  up  the  civil  laws  of  their 
republic. 

110.  (b.c.  454.)  These  magistrates  were  called  decemvirs 
{decemviri)  ;  they  were  endowed  with  exceptional  powers,  and 
from  their  decrees  there  was  no  provocatio  ad  populum ;  other 
frmctionaries  were  temporarily  suspended;  the  consuls,  the 
quBBstors,  the  ediles,  and  even  the  tribunes,  laid  down  their 
authority.  For  the  space  of  one  year  everything  was  placed  in 
their  hands.  During  this  period  they  conducted  their  govern- 
ment prudently;  they  voluntarily  submitted  certain  capital 
cases  to  the  decision  of  the  people ;  they  permitted  an  appeal 
from  one  another,  which  was  called  inter cessio  collegiee;  and 
they  drew  up  Ten  Tables  of  the  laws,  which,  after  having  been 
exposed  to  public  view  {promulffatce),  were  confirmed  in  the 
comitia  centuriata.  On  the  expiration  of  the  year  their  term  of 
office  was  completed,  but  their  task  was  not  finished :  and  ten 
decemvirs,  amongst  whom,  according  to  Dionysius  (contradicted 
in  this  however  by  Livy),  were  certain  plebeians,  were  chosen 
for  the  new  year.  These,  far  from  imitating  the  moderation  of 
their  predecessors,  availed  themselves  of  their  power  to  oppress 
Rome,  and  maintained  their  position  during  a  period  of  three 
years.  The  crime  of  one  of  their  number  put  an  end  to  their 
tyranny.  The  blood  of  Virginia,  immolated  by  her  father,  re- 
called to  the  memory  of  the  Romans  the  history  of  Lucretia ; 
the  soldiers  advanced  in  arms  towards  Rome,  and  encamped 
upon  the  Sacred  Moimt ;  the  people  revolted  in  the  towns,  and 
the  power  of  the  decemvirs  was  overthrown.  Two  of  them 
perished  in  prison ;  the  remaining  eight  were  sent  into  exile, 
and  the  estates  of  the  whole  were  confiscated  in  the  year 
B.C.  452.     The  consuls,  the  tribunes  and  other  officers  were 
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immediately  re-instated,  and  the  government  assmned  its  original 
form. 

111.  These  later  decemvirs  had  added  two  supplementary 
tables,  which  were  incorporated  with  the  former,  and  thus  the 
law  was  embodied  in  what  we  call  the  Twelve  Tables. 

Such  was  the  origin  of  this  primitive  monimient  of  Roman 
jurisprudence,  called  for  distinction  **The  Law,"  Lex  {Legei 
XII  Tabularum,  Lex  decemviralis).  As  a  carmen  necessarium 
it  was  the  custom  to  make  children  commit  it  to  memory,  for 
imagination  was  sometimes  fertile  enough  to  enable  people  to 
believe  that  they  could  recognize  a  poetical  character  in  its 
clauses.^  These  laws,  which  survived  so  many  ages  of  Soman 
history,  and  even  outlived  the  republic  itself,  were  held  in  such 
respect  that  the  slightest  alteration  was  never  permitted.  Cicero 
speaks  of  them  in  enthusiastic  language.*  The  provisions, 
however,  of  this  code  are  in  many  instances  rude,  and  even 
barbarous;  the  style  is  concise  and  imperative ;  and  although 
there  are  passages  which  are  unintelligible  to  us,  yet  on  the 
whole  the  Twelve  Tables  assist  us  in  forming  a  correct  view  of 
the  manners  of  Rome,  and  the  degree  of  civilization  to  which 
it  had  at  that  time  attained. 


Section  XXVL 

The  Fragments  of  the  Twelve  Tables  as  preserved 

TO  us. 

112.  The  fragments  of  the  Twelve  Tables  that  we  possess 
have  been  collected  from  different  authors  throughout  whose 
pages  they  are  scattered.  In  the  order  of  their  arrangement  a 
good  deal  has  been  presumed.     However,  Cicero  tells  us  that 

'  Althongh  we  find  certain  rhythmi-  the  little  book  of  the  laws  of  the  Twelve 

cal  terminations  in  the  greater  part  of  Tables,  with  regard  to  the  soorce  and 

the  laws  of  the  TweWe  Tables,  they  principles  of  law,  is  preferable  to  the 

cannot  be  regarded  as  yerse.    The  ex-  libraries  of  all  the  philosophers  that 

pression  "carmen,"  among  the  Romans,  ever  lived,  both  as  to  the  weight  of  au- 

had  a  mnch  more  general  signification.  thority  and  extent  of  utility."— Cic, 

•  «  Say  what  they  will,  I  shall  say  De  Or.,  1—44. 
what  I  think.    By  heaven,  in  my  eyes, 

h2 
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the  first  table  contained  the  invocatio  in  jus;  that  the  tenth 
treated  of  religious  ceremonies  and  funeral  rites,  and  that  one 
of  the  last  two  prohibited  intermarriage  between  patricians  and 
plebeians,  while  Dionysius  indicates  the  existence  in  the  fourth 
of  the  permission  of  a  father  to  sell  his  children. 

Starting  from  these  definite  indications,  and  aided  by  other 
hints  and  considerations,  we  have  arrived  at  the  probable  order 
of  the  subject  of  each  table.* 

The  question  of  the  order  of  the  Twelve  Tables  is  not  without 
its  influence  upon  the  subsequent  course  of  Boman  law.  It 
served  as  a  type  and  model, — a  framework,  so  to  speak,  in 
accordance  wiih  which  the  whole  fiabric  of  subsequent  legislation 
was  in  afler  time  constructed;  as,  for  instance,  the  edicts  of  the 
PrsBtors,  the  code  of  Theodosius,  and  even  the  code  and  digest 
of  Justinian. 

113.  We  are  indebted  to  Jacques  Godefroy*  for  much  deep 
research  into  this  subject,  and  all  who  have  followed  him,  whe- 
ther in  France  or  elsewhere,  have  benefited  by  the  result  of  his 
labours,  but  we  may  complain  of  much  want  of  accuracy.  A 
slight  presumption,  a  phrase  in  another  author,  frequently  suf- 
ficed to  make  him  adopt  a  passage  as  a  portion  of  the  laws  of 
the  Twelve  Tables,  to  complete  the  context  or  to  assign  it  a 
given  place.  In  the  laws  themselves,  of  which  the  terms,  and 
original  phraseology,  have  descended  to  us,  he  did  not  hesitate 
to  make  additions  or  alterations  rendered  necessary  in  his  view 
by  what  he  supposed  to  be  the  sense. 

M.  Haubold,*  in  the  spirit  of  a  more  accurate  critic,  has 
accepted  only  those  fi:tfcgments  which  are  given  to  us  as  extracts 
from  the  Twelve  Tables,  and  thus  reduces  to  an  exceedingly 

'  Gains   wrote   six   books   on   the  to  have  been  derived  from  this  source. 

Twelve  Tables.    We  find  in  the  Digest  ■  Jacq.  Grodeftoy,  Fragmenta  XII 

twenty  fragments  of  this  work,  with  TalnUarumy  tuu  nunc  primum  tdbulU 

references  to  the  books  from  which  they  regtitutat  probationibut,  notit  et  in- 

are  extracted.    It  has  been  supposed  dice  munita,    Heidelberg,  1616,  in  4to. 

that  each  of   these  six  books  corre-  Reprinted  in  his  collection,  Fontes  IV 

sponded  to  two  of  the  Tables,  and  this  juris  civilis,    Geneva,  1638,  in  4to,  and 

supposition  has  served  as  a  guide.    The  1653,  m  4to. 

arrottgement  of  the  Pnetorian  edicts  of  •  ^waboldflnstU.  juris  Rom.  privat. 

the  Theodosian  code,  and  finally  of  the  hUt,  dogm,  epitome.  Leips.  1821,  p.  129. 
code  and  digests  of  Justinian,  appears 
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small  compass  those  whicli  are  actuaUj  in  our  possession.  And 
finally  MM.  Dirksen  and  Zell  have  revised  the  labours  of 
Godefiroy,  and  remedied  much  of  his  inaccuracy.  Thus,  where 
provisions  have  been  lost,  traces  of  which,  however,  are  to  be 
found  in  different  authors,  they  have  contented  themselves  with 
giving  the  passages  containing  these  traces;  and  they  have  sup- 
plemented the  old  firagments  with  the  later  ones  fiimished  by 
the  discovery  of  Cicero's  "  Republic,"  and  more  especially 
that  of  the  "  Institutes  of  Graius."  * 

I  shall  avail  myself  of  the  results  of  all  these  efforts  and  dis- 
coveries, especially  of  the  last,  to  which  I  give  the  preference. 
It  will  be  necessary,  however,  to  make  several  modifications 
and  some  additions.  On  the  one  hand  MM.  Dirksen  and  Zell 
have  not  used  the  firagments  in  the  Vatican,  notwithstanding 
that  they  contain  some  indications  of  the  arrangement  of  the 
Twelve  Tables.*  On  the  other  hand  I  shall  be  carefiil  to  dis- 
tinguish the  emendations  of  commentators  firom  the  text  of  the 
fingments  as  it  has  been  transmitted  to  us ;  for,  in  my  opinion, 
it  is  better  to  lay  before  the  student  incomplete  and  mutilated 
firagments,  than  to  attempt  a  reconstruction.  Nor  is  it  certain 
that,  even  as  regards  the  fi:tbgments  themselves,  we  have  the 
actual  and  original  text.  For,  in  the  lapse  of  time,  language 
and  the  mode  of  expressing  it  in  writing,  undergo  successive 
modifications,  and  it  is  in  these  modified  forms,  familiarised  by 
daily  use  and  incorporated  into  the  literature  of  the  Romans, 
that  the  fi:tfcgments  of  the  Twelve  Tables  have  been  handed 
down  to  us. 

*  H.  E.    Dirksen,    Uebersieht   der  criticize  and  reconstrnct  the  texts  of 

Htherigen  Vertuohe  lur  Oritik  und  Fragments    of    the    Twelve    Tables.) 

Merttellvng  des  Textet   der   Zrvdl/-  Leipzig,  1824. 

TafeUFragmenU.  (Review  of  the  at-  "  See  below,  Table  V.  f  8,  and  Table 

tempts  made  up  to  the  present  time  to  YI.  §  11. 
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FRAGMENTS  OF  THE  TWELVE  TABLES/ 


TABLE  L 
The  Summons  before  the  Magistrate  {De  in  jus  voeando). 


Si  in  j  OS  Yocat,  ni  it,  antestator ;  igitnr 
em  cspito.* 

IL 

Si  calvitnr,  pedemye  Btmit :  mannm 
endojacito.' 

m. 

Si  morbus  fievitasTe  vitium  escit,  qui  in 
jus  vocabit  jumentum  dato ;  si  nolet, 
arceram  ne  stemito.^ 


IV. 

Assidno  vindex  assiduns  esto;  prol&- 
tario  quoi  quis  Tolet  Tindex  esto.^ 


If  you  summon  a  man  before  a  magis- 
trate and  he  refuses  to  go,  take  wit- 
nesses and  arrest  him. 

If  he  attempts  evasion  or  flight,  lay 
hands  upon  him. 


If  he  be  prevented  by  sickness  or  old 
age,  let  him  who  summons  him  before 
the  magistrate  provide  the  means  of 
transport ;  but  not  a  covered  vehicle, 
unless  as  an  act  of  benevolence. 

For  a  rich  man  a  rich  man  only  can  be 
vindea}  (this  is  a  kind  of  bail).  In 
the  case  of  a  proletantu,  anyone 
may  be  vindex. 


*  Prompted  by  the  desire  to  be  strictly 
faithful  to  the  text  of  the  fragments 
actually  existing  of  the  Twelve  Tables, 
I  hesitate  to  import  ^e  passages  derived 
from  other  authors  in  order  to  assist  in 
their  reconstruction.  I  confine  myself 
to  the  analysis  of  the  provisions  con- 
tained in  these  passages,  and  put  the 
quotations  in  the  form  of  notes.  It  is 
unnecessary  to  premise  that  the  heading 
of  each  table  must  not  be  taken  as  a 
literal  indication  of  its  contents;  in 
fact,  the  terms  in  which  they  are  couched 
are  in  many  instances  quite  foreign  to 
the  legal  language  of  that  period. 

'  Forphyrus,  Ad  Horat.,  sat.  1,  9, 
line  66.    Ciceco,  Dele^.,  2, 4^,   Lucilius, 


Sat,,  lib.  17,  according  to  Nonius  Mar- 
cellus,  Bepropr.  serm.,  cap.  1,  §  20,  on 
the  word  CalvUur.  AuL  GrelL,  Nbot, 
attic.,  20,  1.  Auctor  Rhetor,  ad 
fferenn.,  2, 13. 

*  Festus,  on  the  words  Struere  and 
Pedem  struit.  Dig.  50, 16,  De  verbor. 
9ignif.,  233,  f.  6aL  lib.  L  of  his  com- 
mentaiy  on  the  Twelve  Tables.  Luci- 
lius, in  the  passage  already  cited. 

*  Aul.  Gell.,  Noot.  attic,,  20,  1. 
Varro,  in  Non.  Marcell.,  De  propr, 
serm.,  cap.  1,  §  270.  Varro,  De  ling, 
latin.,  4,  81. 

»  AuL  Gell.,  Mot.  attic.,  16,  19. 
Varro,  in  Non.  Marcell.,  De  propr, 
serm,,  cap.  1,  §  antepenult. 
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Rem  abi  pagant,  onto.' 


VL 
Ni  paganty  in  comitio  aat  in  foro  ante 
meridiem   caofiam   oonjicito,   qaom 
perarant  ambo  prmentea.' 


VIL 

Poet  meridiem,  pneaenti  stlitom  addi- 
dto.* 


vm. 

Sol  occasos  saprema  tempestas  esto/ 

IX. 

Yades .    .    .'sabvades .    .    .' 


If  the  partiea  agree,  that  is  to  say,  come 
to  tonus,  let  the  suit  be  stopped  and 
the  matter  arranged. 

If  no  arrangement  is  made  between  the 
parties,  let  the  cause  be  entered  before 
midday,  either  in  the  comitinm  or  in 
the  fonun,  in  the  presence  of  both 
parties. 

After  midday  let  the  magistrate  grant 
judgment  to  the  party  present.  (That 
is  to  say,  that  the  magistrate  shall 
either  grant  the  thing  or  the  right 
which  is  the  subject  of  the  suit,  or, 
according  to  an  interpretetion  which 
we  think  less  probable,  merely  the 
conduct  of  the  cause  before  the 
judge.) 

No  step  shall  be  taken  in  an  action 
after  sunset 

Vadea^Bubyades.  (That  is  to  say, 
it  was  necessary  there  should  be  bail 
or  sureties  given  by  the  parties  re- 
spectively to  secure  their  attendance 
before  the  magistrate  on  a  future 
day  in  cases  where  the  matter  could 
not  be  at  once  determined,  or  to 
appear  in  due  course  before  the 
judge,  a  kind  of  promise  called  vadi" 
m4mium.} 


'  Auctor  Rhetor,  ad  Herenn.^  2, 13. 
Priscianus,  Art  grammat,^  10,  5,  82. 

«  Anl.  GelL,  Noet.  attic,  17,  2. 
Qnintilianus,  1,  6.  Plinius,  Jlist,  nat,, 
7,60. 

'  It  may  be  fairly  doubted  whether 
these  two  fragments,  VI.  and  YII., 
have  reference  to  the  office  of  the 
magistrate  or  the  judge,  and  conse- 
quently whether  they  belong  to  the  first 
or  second  Table.  Tfhe  causa  canjectiOf 
or  entnr  of  the  cause  and  the  judgment 
by  default  against  the  absent  party 
belonging  to  the  procedure  before  the 
judge,  as  explained  in  the  author's  third 
volume  on  me  commentaries,  Explica- 


tion hut.  de$  Ifutit.,  when  treating  of 
actions.  On  the  other  hand,  the  word 
addietio  cannot  be  applied  except  to  a 
magistrate.  We  adopt  the  latter  sense, 
explaining  this  difficulty  by  the  dif- 
ference of  period. 

*  Aul.  Gell.,  ibid.  Festus,  on  the 
word  Sitpremui.  Varro,  De  ling,  latin., 
6,  2,  and  6,  8.  Macrobius,  Saturn.,  1, 
8.    Censorin.,  De  die  nat.,  cap.  fin. 

»  Aul.  Gell.,  jVoot.  attie.,  16,  cap.  10. 
Consult  Gains,  Inttit.,  comm.  4,  f  §  184 
et  seq.,  on  Vadimonium;  Varro,  De 
ling,  latin.,  6,  7 ;  and  Acron.,  Horat, 
Satyr,,  1,  1,  verse  11. 

The  work  of  MM.  Dirksen  and  Zell 
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TABLE   11. 

Judicial  Pbooeedings  {De  judidis). 


n. 

Morbus  sonticns  .  .  .  Btatos  dies 
com  hosto  .  .  .  qaid  homm  fait 
nnnm,  jndici,  arbitroye,  reove,  dies 
diffisos  esto.' 

m. 

Coi  testimoniam  def aerit,  is  tertiis  die- 
bos  ob  portom  obyagolatam  ito.' 


IV. 


The  proTisions  of  the  Twelve  Tables 
npon  the  amount  to  be  deposited, 
called  sacramentwny  by  the  litigants 
respectively.^ 

...  A  serions  illness  ...  an 
engagement  with  a  ^^d^rtniM  .  .  . 
shoald  either  of  these  circamstances 
exist  in  connection  with  the  jndge, 
the  arbiter  or  one  of  the  litigants,  the 
canse  most  be  .adjonmed. 

Anyone  who  wants  a  witness  mnst 
summon  him  by  calling  upon  him  in 
a  loud  Toice,  stating  that  he  will  re- 
quire his  attendance  on  the  third  day 
of  the  market  (that  is  to  say,  on  the 
twenty-seyenth  day  from  the  first 
summons,  the  market  taking  place 
every  ninth  day). 

The  provision  which  permitted  the  com- 
pounding of  a  thef  t^ 


assigns  to  the  first  Table  that  which  is 
indicated  to  us  by  the  abridgment  of 
Festns,  the  precise  terms  of  which  are 
wanting  as  a  provision  of  the  Twelfth 
Table:  **Ita<jue  in  XII  eatUwn  est: 
ut  idem  juris  esset  Sanatibus,  quod 
fortibus  id  est  bonis  et  qui  nunqnam 
def ecerant  a  populo  Romano."  Paulus 
and  Festns,  on  the  word  Sanates. 
1  **  Poena  autem  sacramenti  aut  qain- 

Senaria  erat,  aut  quinaua^naria,  ( nam) 
e  rebus  mille  leris  plurisve  quingentis 
assibus,  de  minoris  (vero)  quinquaginta 
assibus  sacramento  contendeb(atur) : 
nam  (ita)  lege  XII  Tabutarutn  oau- 
turn  erat.  (Sed  si  de  libertate^  hominis 
(oontio)yerBia  erat,  etsi  pretiosissimus 


homo  esset,  tamen  ut  L  assibus  sacra- 
mento contenderetur  ea(^dem)  lege  eavr 
turn  ett  favoris  (causa),  ne  (8a}tisda- 
tione  onerarentnr  adsertores."  Gai., 
Inttit.f  comm.  4,  §  14. 

•  Aul.  GelL,  Abet,  attic.,  20,  1. 
Cicero,  De  offio.,  1, 12.  Festus,  on  the 
word  Rem.  Dig.  2,11,  Si  quis  caut. 
iniud.,  2,  f  8,  f.  Ulp. 

'  Festus,  on  the  words  Portus  and 
Vagulatio. 

^  *<  Et  in  cieteris  igitur  omnibus  ad 
edictum  pr»toris  pertinentibns,  quie 
non  ad  publicam  hesionem,  sed  ad  rem 
familiarem  respiciantjpacisci  licet;  nam 
et  de  fwrto  pacieei  leaf  permittitJ' 
Dig.  2, 14,  Depaetu,  7,  §  14,  f.  Ulp. 
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TABLE  III. 

Execution  following  Confession  or  Judgment  {De  <Bre 
eonfesso  rebusque  jure  judicatis).^ 


JEinA  coofeflai  rebnaqae  jure  jadicatis 
triginta  dies  jnsti  snnto.' 

n. 

Post  deinde  manna  injectio  esto,  in  jna 
dncito.' 


Ni  jndicatnm  facit,  ant  qnips  endo  em 
jnre  Tindicit,  secnm  dndto ;  yincito, 
ant  nerro,  ant  compedibns,  qnindecim 
pondo  ne  majorey  ant  si  Tolet  minore 
Tincito/ 

IV. 

Si  Tolet  sno  yiyito;  ni  sno  yiTit,  qni 
em  rictnm  habebit,  Hbras  f  arris  endo 
dies  dato ;  si  Tolet,  pins  dato.^ 


V. 


In  case  of  debt  either  npon  confession 
or  jndgment,  the  debtor  shall  have 
thirty  days'  grace. 

That  term  having  expired,  the  plaintiff 
shall  have  the  manta  injectio  (a  spe- 
cies of  actio  legii  or  execntion  of 
final  process)  to  bring  the  debtor 
before  the  magistrate. 

If  the  debt  is  not  paid,  or  {vindex) 
snrety  provided,  tiie  creditor  shall 
take  the  debtor,  pnt  him  into  chains 
or  into  the  stocks,  the  weight  of  the 
chains  not  to  exceed  fifteen  pounds^ 
bnt  less  at  the  creditor's  will. 

The  debtor  shall  be  at  liberty  to  live  as 
he  thinks  fit,  provided  it  be  at  his 
own  expense.  In  the  event  of  his 
being  nnable  to  provide  his  own  nou- 
rishment, the  creditor  in  whose  cus- 
tody he  is  shall  snpply  him  with  at 
least  one  ponnd  of  bread  daily. 

Provision  relating  to— 

l®.  The  right  of  compromise. 

2«.  The  debtor's  captivity  in  defanlt 

of    compromise   within    sixty 

days,  and   of   his  production 

during   this   interval    in    the 


*  Or  according  to  the  title  generally 
received  concerning  credits,  De  rehus 
creditis.  The  title  that  we  adopt  for 
ourselves  explains  both  its  contents  and 
is  more  consistent  with  the  order  pre- 
viously followed.  The  first  treats  of 
the  summons  before  the  magistrate,  the 
second  of  the  trial  itself,  tke  third  of 
the  execntion  of  the  sentence;^  thus 
forming  a  complete  outline  of  civil  pro- 
cedure. 


*  Aul.  Cell.,  Nod.  attic.,  20, 1,  and 
15,  13.  Gai.,  Ifutit.,  comm.  8,  §  78. 
Dig.  42, 1,  De  re  judicata,  7,  f.  Gai. 

»  AuL  Gell.,  Met,  attie.,  20,  1. 
Gai.,  Instit.f  comm.  4,  §  21,  on  the 
Manus  if^ectio. 

*  Ibid. 

»  AuL  GeU.,  Mot.  aUie,,  10, 1.  See 
also  Dig.  50, 16,  De  verlfor.  Hgn.,  234, 
§  2,  f.  of  Gai.  Ub.  ii..  Commentary  on 
the  Twelve  Tables. 
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VI. 


Tertiu  nandiniB  partu  aecaato ;  u  plna 
minoaTe  secuerint,  ne  frande  osto.' 


comitiam  on  three  miccesslTe 
market  dajB,  and  the  public 
declaration  of  the  amonnt  in 
which  he  was  condemned.* 

Provision  allowing  the  creditor  after  the 
third  market  day,  he  not  being  paid, 
either  to  pat  his  debtor  to  death  or 
to  sell  him  to  anj  stranger  resident 
beyond  the  Tiber,  and  which,  in  the 
case  of  there  being  several  creditors, 
enacts  as  follows :  — 

After  the  third  market  day,  his  body 
may  be  divided.  Anyone  taking 
more  than  his  just  share  shall  be 
held  guiltless. 


TABLE  IV. 
The  Bights  of  the  Father  {De  jure  patrio). 


Provision  as  to  the  immediate  destruc- 
tion of  manstroas  or  deformed  off- 
spring.* 


*  "  Erat  autem  j  us  interea  paciscendi ; 
ac  nisi  pact!  f orent,  habebantnr  in  vin- 
culis  dies  sexaginta;  inter  eos  dies 
trinis  nundinis  continuis,  ad  prietorem 
in  comitinm  producebantur,  c^uantaeque 
pecuniffi  judicati  essent  proedicabatur.*' 
Aul.  Gell.,  Noct,  attic.,  20,  1. 

*  '*  Tertiis  autem  nundinis  capite  poe- 
nas  dabant,  aut  trans  Tiberim  peregre 
venum  ibant.  Sed  earn  capitis  poenam 
sanciends,  sicut  dixi,  fidei  gratia,  hor- 
rificam  atrodtatis  ostentu,  novisqne  ter- 
roribus  metaendam  reddiderunt.  Kam 
si  plures  f orent,  quibns  reus  csset  judi- 
catus,  secare,  si  vellent,  atque  partiri 
corpus  addieti  HH  hominis  permise- 
runt.  Et  (^uidem  verba  ijpsa  legU 
dicam  ne  existimes  invidiam  me  istam 
forte  formidare  (following  the  words  of 
the  law  given  below  in  the  text).  Ni- 
hil profecto  immitius,  nihil  immanius; 
nisi  ut  reipsa  apparet,  co  consilio  tanta 
immanitas  pcense  denuntlata  est,  ne 
ad  eam  unquam  perveniretur.    Addici 


namque  nunc  et  vinciri  multos  vide- 
mus ;  quia  vinculomm  poenam  deterrimi 
homines  contemnunt.  Dissectum  esse 
antiquitus  neminem  eqnidem  neqne  legi, 
neque  andivi:  quoniam  sAvitia  ista 
poente  contemni  non  quita  est."  Aul. 
Gell.  20, 1. 

"  Sunt  enim  quiedam  non  laudabilia 
natura,  sed  jure  concessa:  ut  in  XII 
Tabulis  debitoris  corpus  inter  creditores 
dividi  licuit ;  quam  legem  mos  publicus 
repudiavit."  Quintuianus,  Imtitut, 
orat.,  3,  6. 

"  Sed  et  jndicatoe  in  partes  secari  a 
creditoribus  leges  erant :  consensu  ta- 
men  publico  crudelitas  postea  erasa  est ; 
et  in  pudoris  notam  capitis  conversa 
est,  bonorum  adhibita  proscriptione, 
suffundere  maluit  hominis  sangninem 
quam  effundere."  Tertullian,  Apol., 
cap.  i. 

*  '*  Nam  mihi  quidem  pestif  era  vide- 
tnr  (Cicero,  by  bis  brother  Quintus, 
speaking  of  the  power  of  the  tribunes 
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n. 


UL 
Si  pater  filinm  ter  yennm  dnit,  filitui  a 
p«tre  liber  «to.* 

IV. 


Proyision  relating  to  the  control  of  the 
father  OTer  his  children,  the  right 
existing  daring  their  whole  Ufe  to 
imprison,  scourge,  keep  to  rustic 
labour  in  chains,  to  sell  or  slay,  even 
though  thej  may  be  in  the  enjoyment 
of  high  state  offices.' 

Three  consecutiTe  sales  of  the  son  by 
the  father  nleaaes  the  former  from 
the  patria  potegtag, 

Proyision  relating  to  the  duration  of 
gestation :  no  child  bom  more  than 
ten  months  after  the  decease  of  his 
reputed  father  to  be  held  legitimate.' 


TABLE  V. 
Inhebitakce  and  Tutelage  (De  hareditatibus  et  tutelU). 


Proyision  relating  to  the  perpetual  tu- 
telage of  women.  Vestals  are  free 
both  from  their  tutelage  and  from 
the  patria  poteitat.* 


of  the  plebeians),  quippe  quie  in  sedi- 
tione  et  ad  seditionem  nata  sit :  cujus 
primum  ortum  si  recordarl  yolumus, 
mter  arma  ciyium,  et  occupatis  et  ob- 
sessis  urbis  locis,  procreatum  videmns. 
Deinde  quum  esset  cito  ablegatus  (other $ 
read  letatns  or  necatus)  tanquam  eso 
XII  Tabulis  insignU  ad  diformita- 
tem  pvsr,  breyi  tempore  recreatus, 
multoque  toetrior  et  foedior  natns  est." 
Cicero,  De  leg,,  8,  8. 

*  **  At  Romanorum  legislator  (Romu- 
lus) omnem,  ut  ita  dicam,  potestatem 
in  filium  patri  concessit,  idque  toto  yitss 
tempore:  siye  enm  in  carcerem  con- 
jicere,  siye  fiagris  credere,  siye  Tuictam 
ad  rusticum  opus  detinere,  siye  occi- 
dere  yellet;  licet  filius  jam  rempnbli- 
cam  administraret  et  inter  summos  ma- 
gistratns  oenseretur,  et  propter  suum 
Btudium   in   rempublicam   laudaretur 


.  .  .  Sed  sublato  regno,  decemyiri 
(eam  legem)  inter  caBteras  retulerunt, 
exstatqtie  in  Xll  Talntlarum,  ut  vo- 
oant,quarta,q\iaB  tunc  in  foro  posnere.'* 
Transl.  Dion.,  ArcJueol.,  2,  26  and  27. 
"  Quum  patri  lex  regia  dederit  in 
filium  yitffi  necisque  potestatem,"  etc. 
Papinianus,  lib.  sing.  De  adulteriis, 
extracted  from  Collatio  leg.  Mosaic,  et 
Horn.,  tit.  4,  f  8. 

•  Ulpian.,  Megul.^iAt.  10,  §  1.  Gai., 
Instit.,  comm.  1,  §  132,  and  4,  §  79. 
Dion,  as  aboye. 

»  Aul.  Gell.,  Noct.  attic.,  3,  16. 
Die:.  38, 16,  De  tuis  et  legitim.,  3,  §  9, 
f .  Ulp. 

*  **  Veteres  enim  yoluerunt,  feminas, 
etiamsi  perfect4B  aetatiB  sint,  propter 
animi  leritatem  in  tutela  esse.  ItiM^ue 
si  quis  filio  filiseque  testamento  tutorem 
dederit,  et  ambo  ad  pubertatem  penre- 
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m. 

Uti  legassit  saper  pecunia  tntelave  sun 
rei,  ita  jas  esto.* 

IV. 

Si  intestato  moritnr,  cni  suns  lueres 
nee  sit,  adgnatna  proximos  f  amiliam 
habeto.* 


Prorision  prohibiting  the  usucapion 
of  res  mancijfi  belong;ing  to  females 
under  the  tutelage  of  their  agnates, 
except  in  the  case  where  they  have 
been  delivered  bj  the  woman  herself 
with  the  authority  of  her  tutor.^ 

The  testament  of  the  father  shall  be 
law  as  to  all  provisions  concerning 
his  property  and  the  tutelage  thereof. 

In  the  event  of  his  death  intestate  and 
without  suus  JuBvetf  the  nearest  ag- 
nate shall  succeed. 


V. 

Si  adgnatusnec  escit,  gentilis  familiam 
nancitor.^ 


In  default  of  agnates  the  gentiles  shall 
succeed. 


VL 


In  the  event  of  no  tutor  being  specified 
in  the  will,  the  agnates  are  the  legi- 
timate tutors.* 


neiint,  filius  quidem  desinit  habere  tuto- 
rem,  fiUa  vero  nihilominus  in  tntela 
permanet.  Tantum  enim  ex  lege  Julia 
et  FapiaPoppsea  jure  liberorum  a  tutela 
Hberantnr  leminas.  Loquimur  autem 
exceptis  vii^inibus  vestalibus,  qnas  eti- 
am  veteres  in  honorem  sacerdotii  libo- 
ras  esse  voluerunt ;  itaqu^  etiam  lege 
XII  Tahulanim  cautum  est."  Gai., 
Instit.,  comm.  1,  §§  144, 146,  155  and 
167. 

^  "(Item  olim)  mulieris  quae  in  agna- 
torum  tutela  erat,  res  mancipi  usncapi 
non  poterant,  preterquam  si  ab  ipsa, 
tutore  (auotore)  traditsB  essent :  id  ita 
lege  XII  Tabniarum  oau(twn  erat)," 
GaL,  Instit. ,  comm.  2,  §  47.  See  Cicero, 
JEpiit,ad  Attic.,ly5  i  BJid  Pro  Flaoeo, 


•  Ulpian,  Regul,  11,  f  14.  Gai., 
Instit.f  comm.  2,  §  224.  Justinian., 
Instit,,  2,  22,  De  leae  Ihleidia,  pr. 
Dig.  60,  16,  De  verb,  signjf,,  120,  f. 
Pomp.  Cicero,  De  invent,  rhetor.,  2, 
50.  Auctor  Rhetor,  ad  Herenn.^  1, 
13.    Justinian.,  Novell,  22,  cap.  2. 

*  Cicero,  De  invent,,  2,  60.  Auctor 
Rhetor,  ad  Ilerenn.,  1,  13.    Ulpian., 


JUgtd.,  26, 1,  f  1.  Paul,  Sentent.,  lib. 
iv.  tit  8,  §  3,  according  to  CoUat,  leg, 
Mos.  et  Rom,,  16,  §  3.  PauL,  ibid.,  § 
22:  <<The  law  of  the  Twelve  Tables 
calls  the  agnates  to  succession  without 
distinction  of  sex.'*  Gai, /fM^.,oonmi. 
1,  §§  166, 157,  and  3,  §  9.  Just.,  Instit,, 
8, 1,  De  hared,  qv4B  ab  intestat,,  §  1. 
The  constitution  (III.)  of  Sevems  and 
Antonine,  code  6,  55,  De  suis  et  legi- 
tim,  liber,,  indicates  as  coming  from  a 
clear  provision  of  the  Twelve  Tables, 
the  prmciple  that  the  inheritance  as  to 
the  hares  suus  was  distributed  per 
stirpes.  However  Gains,  Instit,,  comm. 
3,  §  15,  derives  this  principle  solely 
from  interpretation.  But  this  rule  does 
not  apply  to  the  agnates. 

*  Cicero,  De  invont.,  2, 60.  Ulpian., 
according  to  Collat,  leg.  Mos.  et  Rom., 
16, 1  4.  Gai.,  InstU,,  comm.  B,  §  17. 
Paul.,  Sentent,,  4,  8,  §  3,  according  to 
Cbllat.  lea.  Mos,  et  Rom.,  16,  §  3. 

*  ''Quibus  testamento  quidem  tutor 
datus  non  sit,  iis  eof  lege  XII  agnati 
sunt  tutoree,  qui  vocantur  legitimi." 
Gai.,  Imtit,,  comm.  1,  §f  156  and  157. 
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vn. 

Si  fnriosns  est,  agnatoram  gentiliamqae 
in  eo  pecaniaqae  ejus  potestas  estoJ 
Ask  ei  cnstoB  nee  escit' 


vni. 

Ex  ea  familia 
liam.' 


IX. 


in  earn  fami- 


The  castodj-  of  an  idiot  and  of  his  pro- 
perty, in  case  there  is  no  curator 
{eustot%  belongs  to  the  agnates ;  in 
default  of  agnates  to  his  gentiles. 

From  this  family  .  .  .  into  that  (a 
proTision  by  which  the  inheritance  of 
an  enfranchised  dying  without  kttr^s 
iuu$  was  transferred  to  his  patron). 

The  inheritance  is  diyided  as  of  right 
among  the  heirs.^ 


XL 


Proyision  from  which  is  derived  the 
actio  familim  erciscunda,  that  is, 
the  action  which  must  be  taken  to 
enforce  the  division  of  an  inheri- 
tance.^ 

The  slave  enfranchised  by  will,  upon 
condition  of  his  giving  a  certain  sum 
to  the  heir,  can,  in  the  event  of  his 
being  alienated  by  the  heir,  secure 
his  freedom  by  the  payment  of  this 
sum  to  the  alienee.' 


>  Cicero,  De  invent.,  2,  50 ;  Tuseul. 
quiBgt.y  3, 6 ;  2)0  republ.,  3, 23.  Auctor 
RketoT.  ad  Herenn.,  1,  18.  Ulp.  Ro- 
fful.,  12,  §  2,  etc. 

*  Festns,  on  the  word  yee, 

'  <*  Civis  Romani  liberti  hiereditatem 
lesB  XII  Tabularum  patrono  defert, 
si  intestato  sine  sno  hserede  libertus  de- 
cesserit."  Ulpian.,  Refnil.,  29,  §  1. 
*'  Sicut  in  XII  Tabulis  patroni  appella- 
tione  etiam  liberi  patroni  continentur." 
(  Vaiie.  J.  R.  IVagm.,  f  808.) 

^  Ad  personas  autem  refertur  familiie 
significatio,  ita,  cum  de  patrono  et  lir 
herto  loquitwrlex.'.  EZ  EA  familia, 
inqnit,  TS  BAM  familiam.'*  Dig.  50, 
16,  De  verbor,  tiffnif,  195,  $  1,  f.  Ulp. 
I  aip  by  no  means  sure  that  this  pas- 
sage of  the  Twelve  Tables  refers  to  the 
devolntion  of  hereditary  property  here 
mentioned. 


*  **  Ea  qnse  in  nominibns  sunt,  non 
recipinnt  divisionem :  cum  ipso  jure  in 
portiones  hiereditarias  ex  lege  XII 
Tabularum  divisa  sint."  Cod.  3,  36 ; 
Ihmil.  ercue.y  6  const.  Gordian.  Con- 
sult Dig.  10,  2,  Famil,  ercisc.,  26,  §  9, 
f.  Paul.,  etc. 

*  "  Hioc  actio  (aciicm/amilugercit'' 
eunda)  profioUcitw  a  tege  XII  Tabu- 
larum.** Dig.  10,  2,  Famil.  ercisoi, 
1  pr.,  f.  Gai.  Ibid.,  2  pr.,  f.  Ulp. 
Festus,  on  the  word  JSh'ctum,  etc. 

*  "  Sub  hac  conditione  liber  esse  jus- 
BUS,  si  deoem  millia  hseredi  dederit,  etsi 
ab  hierede  abalienatus  sit,  emptori  dan- 
do  pecuniam,  ad  libertatem  perveniet ; 
idquo  lew  XII  Tabularum  jubet*' 
Ulpian.,  Regul.,  2,  §  4.  Dig.  40,  7, 
De  Stat,  liber.,  29,  §  1,  f.  Pomp.;  and 
25,  f.  Modest  Festus,  on  the  word 
Statuliber. 
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TABLE  VI. 
Dominion  and  Possession  {De  dominio  et  possessione). 


Qanm  neznm  faciei  mancipimnqne,  ad 
lingua  noncnpassit,  ita  jos  esto.* 

II. 


in. 

UsDS  anetoritas  fandi  Menniixm   .    .    . 
.  .  (annans).' 


IV. 


The  words  pronounced  in  the  cere- 
monies of  the  nexum  and  the  man^ 
dpium  shall  be  law. 

FroTision  enforcing  donble  payment  as 
penalty  for  denying  the  declarations 
of  the  nexum  or  manaipium,* 

Possession  for  the  period  of  two  years 
in  the  case  of  land,  or  of  one  year  in 
connection  with  other  things,  vests 
the  property. 

Provision  relating  to  the  acquisition  of 
the  marital  power  over  the  woman 
by  the  fact  of  possession  of  one  year, 
with  the  faculty  given  to  the  woman 
of  preventing  this  effect  of  possession 
by  absenting  herself  for  three  nights 
consecutively  in  each  year  from  the 
house  of  her  husband.^ 


'  Festus,  on  the  word  Nimeupata, 
Cicero,  De  qffiCf  3,  16;  De  orat.,  1, 
B7;  Pro  Caein,^  cap.  23.  Varro,  De 
ling,  lat.f  6,  9. 

'  "De  jure  quidem  pnediorum  san- 
citum  est  apud  nos  jure  civili,  ut  in  his 
vendendis  vitia  dicerentur,  qua  nota 
essent  venditor!.  Nam  cum  ea  XII 
TahulU  tatis  esset  ea  prattari  qua 
essent  lingua  nuncupata,  qua  qui  in- 
fieiatru  esset,  duplipanamsubiret:  a 
jurisconsultis  etiam  reticentia  poena  est 
constituta."    Cicero,  De  offio.,  3,  16. 

*  We  cannot  be  certain  that  this  is 
really  the  text  of  the  Twelve  Tables. 
The  following  is  the  passage  from 
Cicero  whence  it  is  extracted : — "  Quod 
in  re  pari  valet,  valeat  in  hac  quee  par 
est :  ut  quoniam  usus  auetoritas fundi 
hiennium  est,  sit  etiam  sodium.  At  in 
lege  sedes  non  appellantur,  et  sunt 
eaterarum  omnium  quarum  annuus 
est  usus."  Cic.  Topic,  c.  4.  Consult 
Cic.  pro  Caoin.y  19;  Gai.  Inttit., 
conmi.  2,  §  42 ;  Just  1,  6,  Instit.y  De 


usueap.  As  to  the  interpretation  of 
the  words  usu^  auotorita-St  which  have 
tormented  the  critics,  I  would  remark 
that  the  Romans,  in  ancient  legal  lan- 
guage and  in  a  particular  sense,  which 
remained  for  a  lon^  time  in  use,  called 
the  guarantee  agamst  eviction  au-eto- 
ritas.  Auctoritatem  prastare  means, 
even  in  the  time  of  Justinian,  to  gua- 
rantee against  eviction.  Usus  aueto- 
ritas is  then  the  prescriptive  guarantee 
^inst  eviction,  that  is  to  say,  the 
effect  of  continuous  possession  during 
a  certain  time.  In  this  way  we  see 
that  this  word,  in  ancient  legal  lan- 
guage, is  synonymous  with  its  equiva- 
lent of  more  modem  times,  usueapio, 

*  "  Usu  in  manum  conveniebat,  quaa 
anno  continuo  nupta  perseverabat :  nam 
velut  annua  possessione  usucapiebatur, 
in  familiam  viri  transibat,  filiaeque  lo- 
cum obtinebat  Itaque  lege  XII  Tabu- 
larumoautum  erat,  si  qua  noUet  eo 
modo  in  manum  mariti  convenire,  ut 
quotannis  trinoctio  abesset,  atque  ita 
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Ill 


V. 

AdTemis  bostem  ntema  anctoritasw' 


VJ. 
Si  qui  in  jure  mannm  eonBenmt 


vn. 

Tignnin  janctom  eedibna  Tineieque  et 
concapet  ne  solyito.'* 

vra. 

•  •  •  •  • 


nsain  cnjiuqae  anni  intemimperet.*' 
Gal.,  Jfutit,,  comm.  1,  §  111.  See 
Anl.  Gell.,  Noct  attic.,  3,  2 ;  Macrob., 
Satumal.,  1,  3. 

*  It  is  by  dedaction  from  a  passage 
in  Ghiios,  taken  from  lib.  ii.  of  his 
Commentary  on  the  Twelve  Tables, 
and  consequently  corresponding  most 
probably  to  Tables  III.  and  lY.,  that 
the  fragment "  Adyersns  hostem,  ftc," 
is  nsouly  placed  in  Table  IIL  But 
judging  from  the  nature  of  the  subject 
it  is  evidently  misplaced ;  we  therefore 
put  it  in  the  fourth  Table,  as  being 
appropriate  to  the  subject  of  which  it 
treats.  We  are  not  influenced  by  the 
passage  quoted  from  Gains;  in  fact  that 
passage  only  contains  a  definition  of 
the  word  ''hostis/'  and  it  is  not  un- 
likelpr  that  this  word  was  used  in  con- 
nection with  other  prorisions  of  the 
third  or  fonrth  Tables;  for  exan^ple, 
where  the  debtor,  "addictus,"  is  per- 
mitted to  be,  after  the  delay  of  sixty 
days,  sold  to  a  foreigner. 


No  possession  by  an  alien,  however 
long,  can  vest  in  him  the  property  of 
a  citizen. 

In  the  case  of  the  manuum  eomertio. 
(This  was  a  species  of  feigned  ju- 
dicial combat,  a  means  adopted  for 
trying  the  right  to  property  in  a 
given  thing.)  •  .  .  (Let  the  ma- 
gistrate give  the  provisional  posses- 
sion (vindi^iat  dare  or  vindioias 
dioere)  to  whomsoever  he  may  think 
fit.) 

In  the  case,  however,  of  a  claim  to  li- 
berty, the  magistrate  shall  always 
give  the  provisional  possession  in 
favour  of  liberty.* 

Timber  attached  to  a  building  or  the 
support  of  a  vine  shall  not  be  re- 
moved. 

But  an  action  to  recover  the  double 
value  lies  against  the  user  of  the  pro- 
perty of  another.' 


•  Aul.  Gell.,  JVoct.  aUie.,  20,  10. 
Festus,  on  the  word  Superttitet. 

*  **  Initium  f  uisse  secessiouis  dicitnr 
Yireinius  quidam,  qui  quum  animad- 
vertisset  Appinm  Claudium  contra  jus, 
quod  ipse  em  veterejnre  in  XIITabtt^ 
las  trafutulerat,  vindicias  filisD  sue  a 
se  abdixisse,  et  secundum  enm,  qui  in 
servitutem  ab  eo  suppositus  petierat, 
dixisse,  captumque  amore  virginis  omne 
fas  ac  nefas  miscuisse,"  etc.  Dig.  1, 2, 
De  origins  juris,  2,  §  24,  f.  Pomp. 
Consult  Dion.  11,  30;  livy,  3,  44 1 
Cicero,  De  repuhl,,  3,  82. 

^  Festus,  on  the  word  Tignum.  Disr. 
50,  16,  De  verbor.  signif.,  62,  f.  Gi3. 
Dig.  47,  3,  De  tigno  juneto,  1  pr.,  and 
§  1,  f .  Ulp.,  etc. 

»  "Lex  XII  Tabularum  neque  sol- 
vere permittit  tignum  furtivum  ledibus 
vel  vineis  junctum,  neque  vindicare: 
quod  providenter  lex  effecit:  ne  vel 
fsdificia  sub  hoc  prstextu  diruantur, 
vel  vinearum  cultura  turbetur;  sedin 
eum  qui  convietus  est  junxisse,  in  du- 


Digitized  by  VjOOQIC 


112 


THE  HISTORY  OF  ROMAN  LAW. 


rx. 

Qaandoque 
enmt.' 

X. 


XI. 


sarpta,     donee     dempta 


If  the  material  becomes  detached,  and 
80  long  as  it  remains  so  .  .  .  (the 
owner  can  recover  it  by  ffindioatio). 

The  property  in  a  thing  sold  and  de- 
livered does  not  pass  to  the  poichaaer 
till  payment* 

Provision  confirming  the  eeuio  before 
the  magistrate  (in  jure  oessio),  as 
likewise  the  manoipatio,* 


TABLE  VII. 

The  Law  concerning  Beal  Property  {De  jure  tBdium  et 

agrorufit), 

I. 
*  *  •  •  •  Two  feet  and  a  half  at  least  most  be 

left  between  adjoioing  edifices  for  the 
purposes  of  proper  ventilation  (am- 


n. 


Provisions  concerning  plantations  and 
constructions  or  excavations  upon  ad- 
joining plots  of  ground.* 


plum  dat  actionem."     Dig.  47,  8,  De 
tign,juHet.,  1  pr.,  f.  Ulp. 

'  FestuB,  on  tlie  word  Sarpuwtur 
(vinea\ 

*  «  Venditn  vero  res  et  tradltn  non 
aliter  emptori  adqniruntur,  quam  si  is 
venditori  pretinm  solvent,  vel  alio  modo 
satisfeoent,  velnti  expromissore  aut  pig- 
nore  dato.  Quod  cavetvr  quidem  et 
lege  XII  Tah^larum,  tamen  recte  dici- 
tnr  et  jure  gentium,  id  est  jure  naturali, 
id  effici."  Justinian,  Instit^  2,  De  rer. 
divU.t  S  41.  Festus,  on  the  words  Sub 
vos  pla4so, 

*  .  .  .  "  Et  mancipationem  et  in 
jure  cesdonem  lex  XII  Tabnlanun 
confirmat."  Vat,  J,  JL  Fragm.,  §  50. 
This  provision  is  wanting,  together 
with  some  items  derived  from  the 
fragments  of  the  Vatican  (vide  supra. 


Table  V.  frag.  8,  and  note),  in  the 
work  of  MM.  Dirksen  and  Zell,  who 
have  not  had  access  to  these  fragments. 

*  **  Nam  amhituB  circumitus  :  ab 
eoque  XII  Tabulamm  interpretes  am- 
hitum  parietU  circumitum  esse  descri- 
bunt"  Varro,  De  Una.  lat.,  6,  §  22. 
*'Lex  etiam  XII  Tabulamm  argu- 
mento  est,  in  qua  duo  pedes  et  semis 
tetterti%$  pes  vocatur."  Festus,  on 
the  word  Ambitus. 

*  **  Sciendum  est,  in  actione  finium 
regundorum  illud  observandum  esse, 
quod  ad  exemplum  quodammodo  ejus 
legis  scriptum  est,  quam  Athems  So- 
lonem  dldtur  tuUsse ;  nam  illic  ita  est. 
.  . , .  Si  quis  sepem  ad  alienum  pne- 
dium  fixerit  infoderitque,  terminum  ne 
excedito;  si  maceriam,pedemrelinquito; 
si  vero  domum,  pedes  duos;  si  sepul- 
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ni. 


Hortns  . 
gariam 

. 

.  hierediam 

IV. 

• 

• 

tn- 


Si  jnrgant    .    .    .' 


VI. 
•  •  •  • 


VII. 

Si  aqua  plaTia  nooet    .    .    .* 


A   garden 
ance    . 


.    a   small   inherit- 
abam. 


A  space  of  fiye  feet  most  be  left  be- 
tween adjoining  fields  for  the  pnr- 
poees  of  access  and  the  taming  of 
the  plough.  This  space  cannot  be 
acquired  hj  luucapio* 

If  they  disagree  .  .  .  (In  the  event 
of  there  being  anj  dispnte  abont  the 
bonndariesy  the  magistrate  is  to  give 
three  arbiters  to  the  parties,  who  shall 
settle  the  matter.) 

The  breadth  of  a  road  is  to  be  eight 
feet ;  at  the  end,  where  it  tnmsy  six- 
teen f  eet^  If  the  road  is  impassable, 
the  owner  of  a  right  of  way  maj  cross 
whereyer  he  pleases.' 

If  rain-water  threatens  damage. 
The  proprietor  whose  property  is  threat- 
ened with  damage  arising  from  arti- 


chrum  ant  scrobem  foderit,  qnantnm 
profnnditatis  habnerint,  tantum  spatii 
relinqnito;  si  pnteum,  passns  latitndi- 
nem ;  at  yero  oleam  ant  iicam  ab  alieno 
ad  noyem  pedes  plantato,  casteras  ar- 
bores  ad  pedes  qninqne."  Dig.  10,  1, 
Fin.  regund.y  13,  f.  Gai.  lib.  iy.  of  his 
eommentary  on  the  Twelve  Tables. 

'  Flin.,  Hut.  not.,  lib.  xix.  cap.  4, 
§  1.  Festns,  on  the  words  Ilortui, 
Haredium  and  Tugurium.  Varro, 
De  re  nt4tie,,  lib.  i.  cap.  10.  Dig.  56, 
16,  De  verhor.  ngmf,,  180,  f.  Pompon. 

>  "Ex  hac  antem,  non  remm,  sed 
verbomm  discordia,  controversia  nata 
est  de  finibus :  in  qMa  quoniam  untca^ 
pianem  XII  TabuUs  intra  quinque 
pedes  nolaemnt,  depasci  veterem  pos- 
sessionem Academiss  ab  hoc  acnto 
homine  non  sinemns ;  nee  Mamilia  lege 
singnli^  9ed  ex  his  {XII  Tahul'U)  tret 
arSitrii  fines  regemvs."  Cicero,  De 
leg.,  1,  21. 

*  Non,  Marcell.,  De  propr.  serm.,  6, 
34.    Cicero,  De  republ,  1,  4,  8.    Con- 


salt  the  passage  from  Cicero  quoted  in 
preceding  note. 

•  "  Viae  latitudo  ex  lege  XII  Tahur 
larum  in  porrectum  octo  pedes  habet ; 
in  anfractum,  id  est  nbi  flexnm  est,  se- 
decim."  Dig.  8,  3,  De  servU.  prad, 
rustic.,  8,  f .  GaL 

•  "  Si  via  sit  immnnita,  jubet  lex, 
qua  veUt  agere  jumentum."  Cic,  Pro 
Cteoina,  19.  Festus,  on  the  word  Am^ 
tegetet.  The  sense  of  the  law  of  the 
Twelve  Tables  may  be  explained  by 
analogy,  by  comparison  with  a  fragment 
from  Javolenns :  "  Cum  via  pnblica 
(vel)  flnminis  impetu,  vel  mina  amissa 
est:  vicinns  proximus  viam  preestare 
debet."  (Dig.  8, 6,  Quemadmoanm  ser- 
v^Uutet  amittuntur,  14,  §  1.^  A  frag- 
ment of  the  Twelve  Tables  is  given  in 
connexion  with  this  subject :  "  Si  via 
per  amsegetes  immnnita  escit,  qaa  volet 
]umentum  agito ;''  but  it  is  a  snpposi- 
tiiious  text,  a  hypothetical  reconstruc- 
tion of  Godefroy. 

•  Dig.  40,  7,  De  statuliber,  21,  f. 
Pomp.;  Cic.  Top.  9. 
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vni. 


IX. 


ficial  works  for  the  collection  of  rain- 
water, or  from  an  aqnednct,  has  a 
right  to  demand  a  guarantee  against 
thisinjoiy.^ 

The  branches  of  a  tree  oyerhanging 
adjoining  property  mnst  be  pnmed 
all  roond  up  to  fifteen  feet  from  the 
gronnd.* 

A  proprietor  may  g^  on  to  adjoining 
land  to  pick  up  the  fruit  thafc  has 
fallen  from  his  tree.' 


TABLE  VIII. 
On  Touts  {De  delictis). 


n. 


Capital  punishment  is  decreed  against 
libellers  and  public  def  amers^ 


Si  membrum  rupit,  ni  cum  eo  pacit,      Retaliation  against  him  who  breaks  the 
talio  esto.*  limb  of  another  and  does  not  offer 

compensation. 
III. 

♦  •  •  •  •  For  the  fracture  of  the  bone  (of  the 

tooth)  of  a  freeman  the  penalty  is 
800  asses ;  in  the  case  of  a  slaye,  160.* 


1  "  Si  per  publicum  locum  rivns 
aquaeductns  pnvato  nocebit,  erit  actio 
privato  ex  lege  XII  Tabularvm,  ut 
noxa  domino  caveator."  Dig.  43,  8, 
JVie  quid  in  loo.  jmb.,  5,  f.  Paul.  A 
suit  of  this  nature  was  decided  by  an 
arbitrator  (^arbiter  aqtuB  pluvug  ar- 
oendcd).  Dig.  39,  8,  De  aq,  et  aq, 
pluv.  are.y  23,  §  2,  f.  Paul. ;  and  24,  f. 
Alfen. 

*  «  Quod  ait  prrotor,  et  Ux  XII  Ta- 
hularum  effioere  voluit,  ut  quindecim 
pedes  altius  rami  arboris  circnmcidan- 
tur;  et  hoc  idcirco  effectum  est,  ne 
umbra  arboris  vicino  priedio  noceret" 
Dig.  43,  27,  Be  arbor,  eadend.,  1|  §  8, 
f .  Ulp. ;  and  2,  f.  Pomp.  Paul.,  &»- 
tent,  6,  6,  §  18, 

'  '*  Cautum  est  prasterea  lege  XII 


Tabularum,  ut  glandem  in  alienum 
funduniprocidentem  liceret  coUigere." 
Plin.,  Hut.  nat.,  16,  5.  Dig.  48,  28, 
De  glande  Ugenda,  1,  §  1,  f.  Ulp. ;  50, 
16,  Be  verb.  Hgni/.,  236,  §  1,  t  Gai.  aJ^^ 
lib.  iv.  Com.  Twelve  Tablea  ->  '  ^ 

*  "  Nostra  contra  XII  Tabu  Ub  quum    |  ^  ^ 
perpaucas  res  capite  sanxissent,  in  hia 
nanc  quoque  sanciendam  putavemnt: 

'  Si  quis  occentavisset,  sive  carmen  con- 
didisset  quod  infamiam  faceret  flagi- 
tiumve  alteri.*"  Cicero,  Be  republ., 
4,  10.  Paul.,  Sentent.,  5,  14,  §  6. 
Fcstns,  on  the  word  OeeetUauintf  etc 

*  Festns,  on  the  word  Talio,  Aul. 
Gell.,  Nbot.  attic.,  20, 1.  Gai.,  ImtU., 
comm.  3,  §  223,  etc. 

*  **  Poena  autem  injuriamm  ex  lege 
XII  Tabularum,   propter  membrum 
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IV. 

Si  injoriam  faxit  alteri,  yiginti  qninqne 
tens  poen«  sonto.^ 


For  any  injury  whatsoever  committed 
npon  another  the  penalty  shall  be  25 


.    .    Bnpitias    .    .    .    sarcito.* 

VL 
•  •  •  •  ♦ 

vn. 


vni. 

Qui  fmges  excantasset^    .    . 
alienam  segetem  pellexeris 

TX. 


Neve 

6 


tion. 


For  damage  unjustly  caused 
.    (but  if  by  accident)  repara- 


For  damage  caused  by  a  quadruped, 
reparation  or  the  forfeiture  of  the 


An  action  shall  lie  against  him  who 
depastures  his  fiock  upon  a  neigh- 
bour's land> 

He  who  by  enchantment  shall  blight 
the  crops  of  another,  or  attract  them 
from  one  field  to  another    .    .    . 

He  who  during  the  night  furtively 
either  cuts  or  depastures  a  neigh- 
bour's crops,  if  of  the  age  of  puberty, 
shall  be  devoted  to  Ceres  and  put  to 
death ',  if  under  that  age,  he  shall  be 
scourged  at  the  discretion  of  the 
magistrate  and  condemned  in  the 
penalty  of  double  the  damage  done.' 


quidem  mptum,  talio  erat :  propter  os 
vero  fractum  ant  collisum  trecentorum 
assinm  poena  erat,  velut  si  libero  os 
fractum  erat :  at  si  servo  CL :  propter 
csBteras  vero  injurias  xjcy  assium  pcena 
erat  constituta."  Gai.,  Instit.y  comm. 
3,  §  223.  Aul.  Gell.,  Noct.  aUic.,  20, 
1.  Paul.,  ^^^en^.,  6, 14,  §  6.  Collat. 
leg.  Mot,  et  Rom.,  2,  §  5. 

>  Aul.  Gell.,  Noct.  attio.,  20,  1,  and 
16, 10.  QflUU.  leg.  Mot.  et  Rom.,  2, 
§  5.  Gai.,  Intiit.,  comm.  3,  §  223. 
Festus,  on  the  words  Vxginti  quinque. 

'  Festus,  on  the  word  Rupitius. 
Dig.  9,  2,  Ad  leg.  Aquiliam,  1  pr.,  f . 
Ulp. 

'  "  Si  quadrupes  pauperiem  fecisse 
dicetur,  actio  ex  lege  XII  Tabularum 
deteendit:  qua  lex  volnit,  aut-dari  id 
quod  nocuit,  id  est  id  animal  quod 
Doxiam  oommisit,  ant  sestimationem 
noxiiB  offerre."    Dig.  9, 1,  Si  quudrup. 


pauper,  fecitte  dieet.,  6  pr.,  f.  Ulp. 
Justinian.,  Inttit,,  lib.  iv.  tit.  9,  pr. 

*  **  Si  glans  ex  arbore  tua  in  meum 
fundum  cadat,  eamque  immisso  peoore 
depascam,  Aristo  scribit  non  sibi  occur- 
rere  legitimam  actionem,  qua  experiri 
possim  ;  nam  neque  ex  lege  XII  Tahu- 
lamm  de  paetu  pecorit,  quia  non  in 
tuo  pascitur,  neque  de  pauperie,  neque 
de  damno  injuriie  agi  posse,  in  factum 
itaque  erit  agendum."  Dig.  19,  5,  2^ 
prietcript.  verb.,  14,  §  3,  fr.  Ulp. 

*  Plin.,  Iliet.  not.,  28,  2. 

^  Servius,  ad  Virg.,  Eel.  8,  line  99. 
Consult  Senec.,  Natw.  qtuett.,  4,  7; 
Flin.,  Sitt.  natvr.f  30,  1  j  Augustin., 
De  eiv.  Dei,  8, 19,  etc. 

"^  "  Frugem  quidem  aratro  qn«sitam 
furtim  noctu  pavisse  ac  secnisse,  pu- 
beri  XH  Tabulis  capitale  erat,  snspen- 
snmque  Cereri  necan  jubebant:  gravius 
quam  in  homiddio  convictum ;  impn- 


l2 
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X. 


XI. 


Tho  incendiary  of  a  house  or  of  a  hay- 
stack near  a  house,  if  acting  inten- 
tionally and  of  sound  mind,  shall  be 
bound,  scourged  and  put  to  death  by 
fire.  If  by  negligence,  he  shall  repair . 
the  damage,  or,  if  too  poor,  shall  bo 
chastised  moderately.' 

A  penalty  of  25  asses  is  to  be  inflicted 
upon  any  one  who  without  right  has 
felled  the  trees  of  another.* 


XII. 
Si  nox  furtum  factum  sit,  si  im  occisit, 
jure  caesus  csto.' 

XIII. 

•  •  «  «  * 


XIV. 
•  •  •  • 


Any  one  committing  a  robbery  by  night 
may  be  lawfully  killed. 


A  robber  surprised  during  the  day  must 
not  bo  pat  to  death,  unless  he. at- 
tempts to  defend  himself  with  arms.^ 

A  thief  taken  in  the  act,  if  a  free  man, 
shall  be  scourged  and  made  oyer  by 
addictio  to  the  person  robbed ;  if  a 
slave,  shall  be  scourged  and  thrown 
from  the  Tarpeian  rock ;  but  those 
under  the  age  of  puberty  shall,  at 
the  discretion  of  the  mag^trate,  be 
scourged  and  condemned  to  repair 
the  damage.* 


hem  prsetoris  arbitratu  verberari,  noxi- 
amque  duplione  decemi."  Flin.,  Hist, 
natur.f  18,  8. 

i  «Qai  ledes,  acerrumye  frumenti 
iuxta  domum  combusserit,  vinctns  ver- 
beratus  igni  necari  jubetur:  si  modo 
sciens  prudensque  id  commi^erit;  si 
vero  casu,  id  est  negligentia,  aut  noxium 
sarcire  jubetur,  aat,  si  minus  idoneus 
sit,  levins  castigatur."  Dig.  47,  9,  De 
incendio,  ruin.,  Tiaufr.,  9,  fr.  Gai.,  lib. 
iv.  Com.  Twelve  Tables. 

•  Plin.,  Hi4tt.  natur.,  17, 1.  Dig.  47, 
7,  Arborvm/urtim  dBiart^m,  1  pr.  and 
11,  fr.  Paul.  Gai.,  Instit.,  comm.  4, 
§11. 

^  Macrob.,  Saturn,,  1, 4.  Aul  Gell., 
JVbct.  attic.,  8,  1,  and  11, 18.  Ulpian., 
according  to  CoUat.  leg.  Mot,  et  Jtam,, 


7,  8.  Cicero,  Pro  ATilon.,  8.  Senec., 
Qmtrov.,  10,  in  fine.  Dig.  9, 2,  ad  leg, 
Aquil.,  4,  §  1,  f.  Gai. 

*  "  Furem  interdiu  deprehensum,  non 
aliter  ocoidere  lex  XII  Tabularttm 
permiHt,  qnam  si  telo  se  defcndaf 
Dig.  47,  2.  De  furtU,  54,  §  2,  f.  Gai. ; 
60,  16,  De  verhor,  iignif.,  233,  §  2,  f. 
Gai. ;  and  passages  in  preceding  note. 

*  *'  £x  cietoris  autem  manifests  fun- 
bus,  liberos  verberari  addiciqne  jusse- 
runt  (the  decemvirs)  ei  cui  furtum  fac- 
tum esset,  si  modo  id  lubi  fecisseut, 
neqne  se  telo  defendissent ;  servus  item 
furti  manifesti  prensos,  verberibus  affici 
et  e  saxo  priecipitari ;  sed  pueros  im- 
pnberes  pnetoris  arbitratu  verberari 
volnerunt,  noxiamque  ab  his  factam 
sarciri."    Aul.  Gell.,  ^oct,  attic.,  11, 
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XV. 


XVI. 
Si  adurat  farto,  quod  nee  mauifestnm 
escit    .    .    .* 


The  theft  lance  lioioque  eoneeptvm, 
discoTered  bj  the  plate  and  girdle ; 
(that  is  to  say,  when  the  theft  had 
been  discovered,  reconrse  having  been 
had  to  the  solemn  search  which 
the  law  required,  in  order  to  ob- 
yiate  the  suspicion  that  the  person 
making  the  search  had  himself 
brought  the  stolen  property  to  the 
place,  he  was  clad  simply  with  a 
girdle  (lieium)  for  decency's  sake, 
and  held  in  his  hand  a  plate  (lanx), 
either  that  he  might  put  on  it  the 
object  found,  or  that  his  hands  being 
occupied  in  holding  this  plate,  it 
could  not  be  supposed  he  was  con- 
cealing anything  with  them),  was  as- 
similated to  furtum  mani/ettum, 
Furtum  ooneeptum  was  theft  by  him 
upon  whom  the  stolen  property  was 
found,  without  recourse  being  had  to 
the  solemn  search  ;  and  furtum  oh* 
latum  was  the  theft  of  him  who 
clandestinely  lodged  with  another 
that  which  he  himself  had  stolen,  in 
order  that  it  might  be  found  on  his 
premises  and  not  upon  his  own. 
These  two  latter  delicts  were  pun- 
ished by  a  fine  of  triple  the  value  of 
the  thing  stolen.' 

In  an  action  for  furtum  neo  man^fe^-^ 
turn  .  .  .  (the  penalty  shall  be 
double  the  value  of  the  stolen  pro- 
perty). 


18,  and  7,  16.  Gai.,  Imtit.,  comm.  3, 
§  189.  Servius,  <m;  Virg.,  iBneid.  8, 
line  205,  etc. 

'  "Concept!  et  oblati  (furti)  poena 
ea  XII  Tabularum  tripli  egt.^*  Gal, 
Ifutit,,  oomm.  8,  §  191.  "  Lex  autem 
eo  nomine  (prohibit!  furti)  nnllam  pee- 
nam  constituit :  hoc  solum  pnecipit,  ut 
qui  quffirere  yelit,  nudus  qusrat,  linteo 
cinctos,  lancem  habens;  qui  si  quid 
invenerit,  jubet  id  Lex  furtum  roani- 
ft'Stum  esse."  Gai.,  Instit.,  comm.  8, 
§  192.    In  the  following  paragraph  the 


jurist,  endeavouring  to  explain  the  em- 
ployment of  these  objects  in  this  cere- 
mony, rather  turns  it  into  ridicule  than 
j  ustifies  it  Aul.  Gell.,  Nbet,  attic, ,  1 1 , 
18,  and  16,  10.  Festus,  on  the  word 
Itance. 

*  Festus,  on  the  word  yeo.  Oonsult 
Anl.  GeU.,  met.  attw.,  11,  18;  Cato, 
De  re  rustica,  in  proocm.  "  Nee  mani- 
f csti  furti  poena  per  legem  ( XII)  Taint- 
larum  dupli  irrogatur.''  Gai,  Imtit., 
comm.  3,  §  190. 
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XVII. 

•  •  •  •  • 


XVIII. 


•  • 


XIX. 

•  *  «  •  • 

XX. 

•  •  •  •  « 


XXI. 
Fatronns   si    dienti   frandem  feccsrifc, 
sacer  esto.* 

xxn. 

Qui  86  sierit  testarier  libripengye  f aerit, 
ni  testLmomain  fariatar,  improbns 
intestabilisque  esto.* 


Provision  prohibiting  the  acquisition  by 
umcapiOf  that  ia  to  say,  by  pofiseflsion 
of  stolen  property.* 

Interest  npon  money  lent  must  not  ex- 
ceed an  onnce.  That  is  to  say,  one 
twelfth  part  of  the  principal  per 
annam  {undarivm  fanu4\  which  is 
eight  and  a  third  per  cent,  per  annum, 
calculating  according  to  the  solar 
year  of  twelve  months,  according  to 
the  calendar  of  Numa.  The  penalty 
for  exceeding  this  interest  is  the 
quadruple.' 

For  fraud  in  bailment  a  double  pe- 
nalty.* 

Provision  giving  all  citizens  the  right 
of  action  to  remove  suspected  tutors, 
and  imposing  a  double  penalty  for 
the  abstracted  property  of  the  pupil.^ 

The  patron  who  shall  commit  a  fraud 
upon  his  client  shall  be  devoted  to 
the  gods. 

He  who  has  been  a  witness  or  acted  as 
scale-bearer  and  refuses  to  give  tes- 
timony shall  be  accounted  infamous, 
and  incapable  of  giving  or  receiving 
testimony. 


»  "Furtivam  rem  lex  XII  Tabula^ 
rum  usucapi  prohibet."  Gai.,  Inttit., 
comm.  2,  ^§  46  and  49.  Justinian, 
Ifutit.,  2,  6,  §  2.  Aul.  GelL,  Mot. 
attic. y  17,  7,  etc. 

•  *  Nam  jprlm-o  XII  TabulU  ianc- 
tum,,ne  quis  unciario  foenore  amplius 
exerceret.*'  Tacit.,  Annal,,  6,  16. 
**  Majores  nostri  sic  habuerunt :  itaque 
in  legibus  posuerunt,  fnrem  dupli 
damnari,  fceneratorem  quadruph." 
Cato,  De  re  rust.,  in  procem.  The 
signification  to  be  given  to  these  words, 
nnciarium  foenut,  is  nevertheless  the 
subject  of  a  spirited  controversy,  as 
may  be  seen  in  the  author's  JEx^lioation 
hUtarique  des  InstUutt,  t.  ill.  lib.  iii. 
tit.  17. 


»  ^'Excansadepositi^^X/Jra^- 
larum  in  duplum  actio  datur."  Paul., 
Sentent,  2,  12,  §11. 

•  "  Sciendam  est,  suspecti  crimen  e 
leqe  XII  Tabularum  descendere." 
Dig.  10,  De  suspect,  tutor,,  1,  §  2,  f. 
Ulp.  "  Sed  si  ipsi  tutores  rem  pnpilli 
fnrati  sunt,  videamns  an  ea  actione, 
qu{S  proponitur  ex  lege  XII  TahulO' 
rum  advertus  tutorem  in  duplum,  sin- 
guli  in  solidum  teneantur.  Dig.  26,  7, 
De  admin,  et  perio,  tut.,  55,  §  1,  f. 
Tryphon.  See  Cic,  De  ojfio,,  3,  15; 
De  orator.,  1,87,  etc. 

•  Servins,  ad  Virgil,,  JEneid,,  6, 
line  609.  See  Dion.  2,  10;  Plutar., 
Rnmul.,  13. 

•  Aul.  Gell.,  Koct.aUic,  15,  13,  and 
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XXIII. 

•  •  •  •  • 

XXIV. 

•  •  *  •  • 

XXV. 

Qni  malmn  canDen  incantasset'  .   . 
Malnm  veneonm    .    .    ,* 

XXVL 

•  •  •  •  « 

XXVII. 


Proyision  orderiDg  false  witnesaea  to 
be  thrown  from  the  Tarpeian  rock.* 

Capital  punishment  for  homicide.' 


(Capital  punishment  decreed  against) 
any  one  who  practisea  enchantments 
or  OSes  poisonons  dmgs. 

Prorision  against  seditions  gatherings 
by  night  in  the  city,  awarding  capital 
punishment.^ 

Sodalet,  or  members  of  the  same  college 
orooiporation,  are  at  liberty  to  make 
what  rules  binding  npon  themseWes 
they  may  think  fit,  provided  that  they 
do  not  contravene  the  law.' 


TABLE  IX, 
Public  Law  {De  jure  publico). 


Provision  prohibiting  the  passing  of 
any  law  concerning  a  private  indi- 
vidual.^ 


6,  7.    Die.  28,  1,   Qui  tettam,  fae. 
poss.f  26, 1.  Gai 

>  "  An  putas  ...  si  non  ilia  etiam 
ex  Xn  de  testimoniis  falsis  poena  abole- 
visset,  et  si  nunc  qnoque,  nt  antea,  qui 
falsnm  testimonium  dixisse  convictns 
esset,  e  sazo  Tarpeio  dejiceretur,  men- 
tituroe  f  nisse  pro  testimonio  tam  multos 
quam  videmns?"  Anl.  Gell.,  ^oet. 
mttic,,  20, 1 ;  Cicero,  De  ojfie.,  8,  81. 

*  Plin.,  HUt,  not.,  18,  3.  Festns,  on 
the  words  Parrieidii  qmettores. 

»  Plin.,  mst.  nat,  28,  2. 

*  Dig.  60,  16,  De  verbor,  tignif., 
286  pr.,  f.  Gai.,  lib.  iv.  of  Commentary 


on  Twelve  Tables. 

*  "  Primnm  XII  Tabnlis  cautnm  esse 
oognoscimus,  ne  quis  in  urbe  coetns 
noctumos  agitaret"  Porcins  Latro, 
Deelamat.  in  Catalin,.,  c.  19. 

^  **  Sodalea  sunt,  qui  ejusdem  collegii 
sunt.  .  .  His  autem  potestatem  f acit 
Lex,  pactionem,  quam  velint,8ibi  ferre: 
dum  ne  quid  ex  publica  lege  cormm- 
pant."  Dig.  47,  22,  De  eolleg.  et 
eorpar.y  4,  f.  Gai.,  lib.  iv.  Com.  Twelve 
Tables. 

T  <*  Vetant  XII  Tabuls,  leges  priva- 
tis  hominibus  irrogari."  Cicero,  Pro 
dome,  17 ;  De  legih,,  3, 19. 
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III. 
IV. 


V. 

«  • 


The  great  oomitidf  that  is  to  say,  the 
oomitia  by  centuries,  haye  alone  the 
right  to  enact  laws  inflicting  capital 
punishment  upon  a  citizen,  that  is  to 
say,  which  could  depriye  him  of  life, 
liberty  or  citizenship.* 

The  penalty  of  death  is  awarded  to  the 
judge  or  arbitrator  appointed  by  the 
magistrate  who  accepts  a  bribe.' 

Froyision  relating  to  the  qmestors  in 
the  case  of  homicide  {qtupstores  komi- 
cidii);  and  the  right  of  appeal  to 
the  people  in  the  case  of  any  penal 
sentence.' 

The  penalty  of  death  decreed  against 
any  one  who  should  excite  the  enemy 
against  the  Roman  people;  or  who 
should  deliyer  a  citizen  to  the  enemy.^ 


TABLE  X. 
Sacred  Law  {Dejure  sacro). 


Hominem  mortaum  in  urbe  ne  sepelito, 
neve  urito.' 


The  dead  must  not  be  buried  nor  burned 
within  the  city. 


^  **  Tum  leges  pneclarissimffi  de  XII 
Tabulis  tranuata  dna),  quarum  altera 
pHvUegia  tollit ;  altera  de  capite  civis 
rogari,  nUi  maximo  eomUiatu,  vetat 
,  .  .  In  privates  homines  leges  ferri 
noluerunt,  id  est  enim  privilegium,  quo 
quid  est  in  j  nstlus  ?  "  Cicero,  De  legib., 
8,  19  J  Pro  Sextio,  30,  ete. 

'  *'  Dure  antem  scriptum  esse  in  istis 
legibus  (XII  Tabularum)  quid  existi- 
mari  potest?  Nisi  duram  esse  le^m 
putas,  qusB  iudicem  arbitrumve  ]ure 
datnm,  qui  ob  rem  dicendam  pecuniam 
accepisse  couvictus  est,  capito  punitur." 
Aul.  Gfell.,  JVbet,  attic.,  20, 1 ;  Cicero, 
In  Verr.,  2,  82,  and  1, 13. 


'  *'  Quffistores  constituebantnr  a  po- 
pulo,  qui  capitalibns  rebus  pneessent: 
hi  appellabantur  quattoresparricidii: 
quorum  etiam  meminit  lex  All  Tabula- 
rum."  Dig.  1,  2,  Be  oHg.  juris.,  2, 
\  23,  f .  Pomp.  "  Ab  omni  judicio  poe- 
naque  provocari  licere,  indicant  XII 
Tabulas."  acero,  De  repuhl.,  2,  31. 
See  Festus,  on  the  words  Parrieidii 
qv-tpgtarei  and  Qucegtores. 

*  *'  Lex  XII  Tabularum  jubet,  eum 
qui  hostem  concitaverit,  qnive  civem 
hosti  tradideret,  capite  pnniri."  Dig. 
48,  4,  €td  leg,  Jul.  maj.,  8,  f.  Marcian. 

*  Cicero,  De  legib.,  2,  23. 
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n. 

Hoc  ploB  ne  facito. 
i  ne  polito    .    . 


Bogoin 


III. 


IV. 
Mnlieres  genas  ne  radanto;  neve  les- 
Bum  f  nneris  ergo  habento.' 


Homini  mortno  ne  < 
fnnns  faciat.^ 


VI. 


I  legltoy  quo  post 


VII. 

Qui  coronam  parit  ipso,  pecaniaye  ejus, 
Tirtatis  ergo  duitor  ei.* 


Do  no  more  than  this.  .  .  .  The 
wood  of  the  foneral  pile  shall  not  be 
smoothed. 

Restrictions  against  sumptnoos  fane- 
rals:  the  dead  are  not  to  be  bnried  nor 
homed  in  more  than  three  robes ;  nor 
in  more  than  three  fillets  of  purple ; 
nor  shall  the  faneral  be  attended  bj 
more  than  ten  Ante  plajers.' 

Women  shall  not  be  allowed  to  tear 
their  hair  nor  make  immoderate  wail* 
ings. 

The  bones  of  the  deceased  shall  not  be 
collected  for  the  purpose  of  giving 
him  a  subsequent  funeral  (except  in 
the  case  of  death  in  battle,  or  in  a 
foreign  country). 

Proyidon  prohibiting  the  embalming 
the  bodies  of  slaves,  funeral  banquets, 
expensive  libations,  coronal  garlands, 
and  the  erection  of  incense  altars.* 

But  if  the  deceased  has  either  personally 
or  by  his  slaves  or  horses  obtained 
any  public  trophy,  he  shall  be  en- 
titled to  the  honour  it  confers.  (The 
crown  might  be  worn  during  the  fu- 
neral either  by  the  deceased  or  by 
his  father.) 


»  Cicero,  Be  leaih.,  2,  23. 

*  *'  Extenuato  igitur  sumptu,  tribus 
riciniis  et  vinculis  purpura,  et  decem 
tibicinibus,  tollit  (the  law  of  the  Twelve 
Tables)  etiam  lamentationem :  MU- 
fiiERES  OKNAB,"  etc.    Cicero,  ibid. 

*  (Xcero,  ibid.  See  Festus,  on  the 
words  Ridnium  and  Radere  geruu. 
Plin.,  HUt.  natur.f  II,  87.  Senrius, 
ad  ViraU.,  ^neid.  12,  line  606.  Cicero, 
Tiueul.,  2,  22. 

*  **  Cictera  item  funebria,  quibus  Inc- 
tus  augetur,  XII  sustnlemnt :  homini, 
inquit  .  .  .  etc.  Excipit  bellicam 
peregrinamque  mortem."  Cicero,  De 
legib.y  2,  24. 


'  "  Heec  prseterea  sunt  in  Legibus  do 
unctura,  quibus  servilis  unctura  tollitur 
omnisque  circumpotatio :  quae  et  recte 
toUnntur,  neque  tollerentur  nisi  fui»- 
sent.  Ne  sumptuosa  respersio,  ne  longse 
coronse,  nee  acerras  prstereantur.'' 
Cicero,  De  legibut,  2,  24.  See  Festus, 
on  the  words  Murrata  potione,  PHn., 
ffUt.  natur.,  14,  2. 

<  **  Inde  ilia  XII  Tabularum  lex : 
Qui  gobonam,  etc.  Quam  servi  equlve 
memissent  pecunia  partam  Lege  dici 
nemo  dubitavit.  Qnis  ergo  honos  ?  ut 
ipso  mortuo  parentibusque  ejus,  dnm 
iutus  positns  esset,  forisve  ferretur,  sine 
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IX. 
NoTe  anrnm  addito.    Qaoi  avro  dentes 
Tincti  eacont,  art  im  cam  illo  sepeUre 
nrereve  se  fraade  esto.* 


Prohibition  against  more  than  one  fune- 
ral, or  more  than  one  fnneral  cere- 
mony, for  the  same  deceased.* 

Gold  mnst  not  be  buried  with  the  dead ; 
bnt  if  the  teeth  are  fastened  with 
gold,  this  may  be  either  buried  or 
burned. 


XL 


No  funeral  pile  or  sepulchre  shall  be 
erected  within  sixty  feet  of  another 
man's  house,'  except  with  his  consent' 

Neither  a  sepnlchre  nor  its  yestibule 
can  be  acquired  by  'usucapion 


TABLE  XI. 
Supplement  to  the  first  Five  Tables. 


Prohibiting  marriage  between  patri- 
cians and  plebeians.* 


iraude  esset  imposita."  Plin.,  Hut, 
fuUur.,  21,  8.  See  Cicero,  De  legib,, 
2,24. 

1  « Ut  uni  plura  fierent,  lectique 
plures  stemerentur,  id  quoque  ne  iierot 
Lege  sanctum  est."  Cicer.,  De  leffib., 
2,24. 

•  Cicero,  ibid. 

'  "Rognm  bustumve  noTum  vetat 
(lex  XII  Tabulamm)  propius  sexaginta 
pedes  adjici  asdes  auenas  invito  do- 
mino." CScero,  ibid.  See  Dig.  H,  8, 
Jh  mortuo  ifrfer,^  8, 1  Pon^). 


<  «  Quod  antem  forum,  id  est  Testi- 
bulum  sepulcri,  bnstnmye  usucapi  yetat 
(lex  XII  Tabulamm),  tuetur  jus  sepul- 
crorum."  Cicero,  ibid ;  Festus,  on  the 
word  Fbnim. 

*  **  Hoc  ipsum  :  ne  connubium  Patri- 
bu8  cum  Plebe  esset,  non  Decemyiri 
tulerunt'*  Liyy,  1,  4.  See  Dion.  10, 
60,  and  11,  28;  Dig.  50,  16,  De  verb. 
Hgnif.y  238,  f.  Gai.,  on  lib.  iy.  Com. 
Twelye  Tables;  Cicero,  De  repuhU^ 
2,37. 
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TABLE  XII. 
Supplement  to  the  last  Five  Tables* 


IL 
8i  semis  fnrtam  faxit  noxiamve  no- 
cait.* 


m. 

81  vindiciam  falsam  tnlit 


ri  yelit  is  ...  tor  (sive  litis 
Pnetor)  arbltros  ties  dato ;  eonun 
arbitrio  .  .  .  fractos  dnplione 
damnnin  decidito.' 


IV. 


I*roviBion  establishing  the  pignorU 
eapio  (the  Mizare  of  the  oocantj,  a 
species  of  legU  actio)  against  the 
debtor  for  the  payment  of  the  par- 
chase-monej  of  a  victim,  or  the  hire 
of  a  beast  of  burden  when  the  hire 
has  been  expresslj  made  in  order  that 
the  snm  paid  should  be  devoted  to 
pnipose  of  sacrifice.' 

If  a  slaye  has  committed  a  theft  or  any 
other  injniy  ...  the  direct  ac- 
tion does  not  lie  against  the  master, 
but  the  actio  noxalis  does. 


rei      If  anyone  wrongfully  acqoires  the  in^ 


terim  possession  of  a  thing,  the 
magistrate  shall  appoint  three  arbi- 
trators to  determine  the  question;  and 
if  they  decide  against  him,  he  shall 
be  mulcted  in  a  snm  equal  to  double 
the  profits. 

It  is  forbidden  to  consecrate  anything 
which  is  the  subject  of  a  suit,  and  a 
double  penalty  is  inflicted  for  doing 

80.* 

Abrogates  all  prerious  and  contradic- 
tory enactments.' 


'  "Le^  autem  introducta  est  pig- 
noris  capio,  vel^  lege  XII  Tahularum 
adversus  enm,  qui  hostiam  emisset,  nee 
pretium  redderet;  item  adversus  enm, 
qui  mercedem  non  redderet  pro  eo  ju- 
mento,  quod  quis  ideo  locasset,  ut  inde 
pecuniam  acceptam  in  dapem,  id  est  in 
sacrificium  impenderet."  6ai.,  Ifutit,, 
oomm.  4,  28;  Dig.  50,  16,  De  verb, 
iign\f.,  238,  §  2,  f.  Gai.,  on  lib.  vi. 
Com.  Twelve  Tables. 

'  FestuSjOnthewordiVbana.  "Nam 
in  lege  antiqua  (XII  Tabularum),  si 
serrus  sciente  domino  fnrtum  fecit,  vel 
aliam  noxam  commisit,  servi  nomine 


actio  est  noxalis,  nee  dominus  suo 
nomine  tenetur."  Dig.  9, 4,  De  noaal, 
action,,  2,  §  1,  f.  Ulp. 

<  Festus,  on  the  word  Vindieue. 
Aul.  Gell.,  Noet.  attic.,  10, 10. 

*  "  Rem,  de  qua  controvenda  est, 
prohibemur  in  sacrum  dedicare;  alio- 
quin  dupli  poenam  patimur.''  Dig.  44, 
6,  De  litigiot.,  S,  f.  Gai.  lib.  vi.,  Oomm. 
Twelve  Tables. 

•  <<In  XII  Tabulis  legem  esse,  ut, 
(;|^uodcunqne  postremum  populus  jus- 
siaset,  id  jus  ratum  esset."  Livy,  7, 17 
and  9,  33,  34. 
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Section  XXVII. 
Character  op  the  Twelve  Tables. 

114.  The  law  of  the  Twelve  Tables  is  eridently  a  compila- 
tion in  writing  of  the  customary  law  existing  at  the  time  that 
compilation  was  made.  Details  are  omitted  which  were  sup- 
posed to  be  &miliar  to  the  ponti£&  and  patricians;  principles 
only  are  embodied.  These  at  least  are  the  general  features  of 
the  code,  though  in  certain  particulars — as  for  example  the  rules 
for  the  observance  of  funeral  ceremonies,  the  laws  and  obliga- 
tions existing  between  neighbours,  and  the  treatment  to  which 
the  debtor  might  be  subjected  by  the  creditor — ^it  descends  into 
the  smallest  minutiae.  Thus  upon  twelve  tables,  roughly  en- 
graved and  exposed  in  the  Forum,  the  whole  body  of  the  law 
was  inscribed.  And,  notwithstanding  that  we  possess  only  a 
few  fragments,  we  can,  by  collecting  the  indirect  notices  and 
allusions  scattered  through  the  works  of  different  old  writers 
and  jurists,  discover  in  these  tables  the  germ  of  a  large  number 
of  those  institutions  which  were  developed  by  later  law,  and  we 
can  readily  understand  how  it  is  that  the  Twelve  Tables  were 
at  all  times  regarded  by  the  Romans  as  the  basis  of  their  civil 
rights. 

116.  Notwithstanding  the  fact  that  the  decemvirs  appear  to 
have  had  before  them  documents  containing  foreign  laws,  and 
especially  the  laws  of  Athens, — notwithstanding  the  fact  that 
they  have  introduced  certain  provisions  pointed  out  by  writers 
and  jurists  as  verbatim  transcripts,  and  whose  resemblance  in 
certain  particulars  can  neither  be  attributed  to  accident,  nor  to 
the  fiM5t  of  similarity  between  Roman  and  Grecian  thought,^ — 
we  are  nevertheless  justified  in  asserting  that  the  law  of  the 
Twelve  Tables  is  the  Quiritarian  law,  the  law  of  the  men  of  the 
lance,  that  it  was  peculiar  to  Roman  citizens,  and  that  it  is  radi- 
cally different  from  the  law  of  other  nations. 

116.  The  political  constitution  of  the  city  is  not  explained 
'  See  passages  cited  above  in  note  to  Table  VII. 
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by  anything  which  the  fragments,  as  we  possess  them,  contain. 
The  division  and  the  distribution  of  the  people,  the  organization 
and  the  powers  of  the  comitia  by  curies,  by  centuries,  and  by 
tribes,  the  consulate,  the  senate,  and  aU  the  other  public  fiinc- 
tionaries,  do  not  appear  to  have  been  dealt  with  by  these  legis- 
lators. All  this  organization  constituted  a  machinery  that  was 
aQowed  to  work  in  its  ordinary  way.  The  subject  to  which  the 
attention  of  the  legislators  who  compiled  the  tables  was  directed 
were  those  public  disputes  which  required  immediate  settlement. 
The  prohibition  of  class  legislation,  the  principle  that  it  was  the 
final  decision  of  the  people  which  should  be  law,  and  which  should 
have  the  force  of  precedent,  the  exclusive  power  of  the  great 
comitia  to  determine  question^  affecting  the  citizens  capitally, 
and  the  right  of  appeal  to  the  people,  that  is  to  say,  to  the 
great  comitia,  in  matters  of  equal  importance,  are  among  the 
provisions  which  most  directly  affect  the  political  constitution 
of  Rome.  As  to  the  rest,  the  public  law  does  not  occupy  a 
leading  position  in  the  code  of  the  decemvirs.  It  is  described, 
together  with  sacred  law,  in  the  ninth  and  tenth  Tables,  that  is  to 
say,  in  the  two  last  Tables  compiled  by  the  first  decemvirs.  As 
to  the  extent  to  which  that  principle  of  equal  laws  for  all  classes 
{wquanda  libertas  omnibus,  summis  ir^fimisque  jura  (Bquare), 
for  which  the  plebeians  contended,  was  admitted  by  the  decem- 
virs, and  recognized  in  the  Twelve  Tables,  we  cannot  speak 
with  accuracy,  because  we  are  not  acquainted  with  all  the 
shades  of  difference  which  separated  the  two  classes  prior  to 
this  code. 

But  it  is  clear  that  neither  in  public  nor  private  law  did  the 
Twelve  Tables  introduce  complete  equality  between  patricians 
and  plebeians.  The  exclusive  right  of  the  patrician  to  the  ad- 
ministration and  to  the  possession  of  high  offices  still  subsisted ; 
clientage,  which  was  attended  with  so  many  important  conse- 
quences, is  consecrated  by  the  law  of  the  Twelve  Tables ;  and 
the  absence  of  the  connubium  between  the  patricians  and  ple- 
beians shows  clearly  that  these  classes  were  still  two  distinct 
classes. 

117.  That  which  most  forcibly  strikes  us  in  connection  with 
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the  Twelve  Tables  is  that  they  contain  the  law  of  a  people 
prone  to  litigation.  The  summons  of  the  adversary  before  the 
magistrate,  the  rules  governing  the  legal  suit  and  the  rights  of 
the  creditor  over  his  debtor,  that  is  to  say,  the  commencement, 
the  intermediate  steps,  and  final  execution,  are  matters  which 
occupy  the  first  place,  and  in  fiu^t  they  comprise  the  first  three 
Tables.  The  form  of  procedure  up  to  appearance  before  the 
magistrate  {de  in  jus  vocando)  is  simple  and  rude.  The  plain- 
tiff, when  the  defendant  refuses  to  follow  him^  takes  witnesses^ 
seizes  the  defendant,  and  drags  him  before  the  magistrate.  The 
entire  proceeding  and  the  administration  of  justice  was  public. 
Any  quarter  of  the  forum  might  serve  as  a  tribunal,  but  more 
especially  that  part  known  as  the  comitium,  which  was  covered 
with  a  roof,  and  in  the  middle  of  which  was  the  rostrum. 

We  find  already  in  the  Twelve  Tables  that  characteristic  and 
important  distinction  drawn  by  the  Roman  law  between  jus  (the 
law)  BJid  judicium  (the  action  at  law),  or  the  difference  between 
the  magistrate  {magistratus)  and  the  judge  {judex  or  arbiter). 
The  first  {magistratus)  was  charged  with  declaring  the  law 
{jurisdictio)  and  with  its  execution,  aided  by  the  public  autho- 
rity {imperium),  with  organizing  the  suit  by  the  accomplishment 
in  his  presence  of  all  the  solemn  rites  prescribed  by  the  law  or 
by  custom,  and  by  appointing  a  judge  in  those  cases  which  he 
did  not  himself  think  fit  to  determine.  The  second  {judex  or 
arbiter)  was  charged  with  the  duty  of  adjudicating  upon  the 
dispute  referred  to  him  by  the  magistrate.  This  difference 
will  be  seen  at  a  later  period  fully  developed.  But  the  in  jus 
vocatioy  that  is,  the  summons  before  the  law,  in  other  words, 
before  the  magistrate,  appears  as  early  as  the  date  of  the 
Twelve  Tables  (T.  XII.  §  3). 

118.  The  provisions  of  the  laws  of  the  decemvirs  as  to  the 
rights  of  creditors  over  the  person  of  their  debtors  bear  strong 
testimony  to  the  troubles  of  the  plebeians  in  these  early  days 
and  to  one  source  of  political  agitation.  We  may  remember, 
that  it  was  one  of  the  decemvirs,  Appius  Claudius,  who  im- 
pudently designated  the  prison  which  he  had  caused  to  be  con- 
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Btructed  for  his  debtors  the  home  of  the  Roman  plebeian  ?  ^ 
With  such  laws  in  existence  we  cannot  be  surprised  that  debt 
should  have  been  more  than  once  the  cause  of  revolution. 
However,  it  is  easy  to  recognize,  in  the  care  that  the  decemvirs 
took  to  regulate  and  to  l^alize  the  rigours  to  which  the  debtor 
was  liable,  the  result  of  scarcelj  suppressed  rebellion.  The 
limit  of  rate  and  interest  and  the  pains  pronounced  against  those 
who  exceeded  it,  the  delay  of  the  thirty  days  for  the  condemned 
debtor,  the  presence  of  the  magistrate,  die  vindex,  or  of  the 
respondent  who  could  claim  the  debtor,  the  limitation  of  the 
weight  of  the  chains,  the  regulations  as  to  the  food  to  be  sup- 
plied, the  second  delay  of  sixty  days,  the  obligation  to  produce 
the  captive  before  the  magistrate  three  times,  during  this  interval, 
in  public,  and  on  the  market^^y,  together  with  the  proclamation 
as  to  the  siun  owing,  in  order  that  the  parents  and  friends  of 
the  debtor,  or  any  ivho  had  compassion  on  him,  might  take 
measures  to  discharge  his  debt  and  save  him  from  the  fiite  which 
awaited  him,  are  all  concessions  or  guarantees  made  or  given  to 
the  debtor. 

But  after  all  these  formalities  had  been  gone  through,  if  the 
debt  was  not  paid  the  debtor  might  be  put  to  death  or  sold  into 
a  foreign  country,  in  order  that  the  city  might  be  freed  from  him. 
In  the  case  of  there  being  several  creditors,  they  might  divide 
his  remains  between  them.  Modem  writers  have  refiised  to 
read  this  provision  in  its  true  and  literal  sense ;  they  have  sought 
in  it  a  symbol,  and  regarded  the  partition  as  being  that  of  the 
possessions  and  not  of  the  body  of  the  debtor ;  but  the  ancients, 
as  fragments  from  Aulus  Gellius,  from  Quintilian,  from  Ter- 
tulian  show  us,  read  this  law  literally:  •  they,  in  fitct,  justified 
the  Roman  law  in  saying  that  custom  indeed  repudiated  the 
practice,  but  that  the  law  was  intended  as  a  means  to  secure 
payment  of  the  debt  as  the  result  of  fear,  and  that  it  was  in  no 
instance  put  into  execution. 

119.  The  two  Tables  which  follow,  that  is  to  sa/,  the  fourth 
and  fifth,  present  to  us  the  system  of  the  Ronoan  fiunily  and  the 

*  LiTj^lib.  ill.  §  57.  <'£t  illi  carcerem      Romans  Tocare  dt  BolitoB." 
sdificatnm  esse,  quod  domicUiam  plebis         *  See  note  to  Table  III.  §  & 
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rights  more  directly  connected  with  it,  such,  for  example,  as 
inheritance,  tutelage,  curatorship. 

The  Koman  family  (familia)  is  not  a  natural  &mily:  it  is  a 
civil  creation  of  the  Quiritarian  law.  The  civil  marriage,  the 
Koman  nuptials,  is  indeed  an  important  element,  but  it  does 
not  constitute  a  fundamental  principle.  The  Roman  &mily  is 
based  not  upon  marriage,  but  upon  power.  The  head  (pater 
familias)  and  the  persons  subject  to  his  power,  slaves,  infants, 
wife,  j&eemen  acquired  or  engaged  by  emancipation  (mancipatif 
next),  or  adjudged  to  him  by  the  magistrate  (addicti)^  are  what  we 
must  imderstand  by  the  word  familia.  In  one  of  its  significa- 
tions, in  a  still  more  extended  sense,  and  one  firequently  em- 
ployed in  the  Twelve  Tables,  it  includes  also  the  entire  patri- 
mony, all  the  property  of  the  chief  both  persons  and  things ; 
while  in  a  third  and  in  a  more  limited  sense,  it  simply  desig- 
nates the  chief,  with  his  wife  and  the  children  under  his  power. 
There  is  thus  considerable  elasticity  in  the  signification  of  this 
YiOvA.  familia. 

120.  It  is  doubtful  whether  the  three  terms  which  indicated 
three  kinds  of  power  possessed  by  the  head  of  the  fiimily— 
potestasy  that  over  the  slaves  and  children— wiawm*,  over  the 
wife— and  mancipium,  over  fireemen  (mancipes  or  addicti) — 
were  in  use  at  the  time  of  the  Twelve  Tables.  This  may  be 
doubted,  especially  as  to  the  first  of  these  expressions,  poiestasy 
the  construction  of  which  indicates  a  more  recent  date. 

121.  The  provisions  of  the  Twelve  Tables  relating  to  the 
acquisition  by  the  husband  of  the  wife,  from,  the  fiu^t  of  posses- 
sion for  one  year  {usu)y  proves  that  we  must  take  the  greatest 
care,  in  dealing  with  this  period,  not  to  confound  the  terms  in- 
dicating marriage,  nuptitByjustcs  nuptitSy  justum  matrimoniumy 
and  the  marital  power,  manus.  Marriage  itself  and  the  form 
of  marriage  were  questions  which  were  left  entirely  to  the  dis- 
cretion of  individuals,  without  any  legal  compulsion  of  any  kind ; 
nor  did  the  law  require  the  intervention  of  any  authority  or  of  any 
public  ceremony.  The  mutual  consent  of  the  parties,  consum- 
mated by  the  tradition  or  delivery  of  the  woman,  was  all  that 
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was  necessary,  that  is  to  say,  to  place  her  at  the  disposition  of 
her  husband.* 

It  was  a  transaction  primitive  in  its  simplicity,  but  sayouring 
of  rough  justice;  it  was  disguised  under  the  garb  of  symboKc 
ceremonies  devised  to  meet  the  taste  and  feelings  of  the  people, 
but  which  were  in  no  way  a  necessity  of  the  law. 

However,  as  mere  transfer  did  not  suffice  to  give  Quiritarian 
property  in  any  human  being,  a  marriage  thus  contracted  did 
not  place  the  woman  imder  the  hand  {in  manu),  that  is  to  say, 
in  the  power,  of  her  husband.  In  order  to  produce  this  effect  it 
was  necessary  that  the  nuptials  should  be  contracted  according 
to  the  patrician  formula  of  the  confarreation,  or  that  the  woman 
should  be  transferred  per  as  et  libram  to  her  husband ;  other- 
wise the  same  law  that  existed  in  reference  to  personal  property 
prevailed  at  the  end  of  one  year's  possession  (m«m),  with  this 
peculiarity  that  the  Twelve  Tables  provided  for  the  woman  a 
peculiar  method  of  defeating  this  usucaption.  This  is  why  it  is 
said  marital  power  was  acquired  in  three  different  ways,  by  con- 
farreaiioy  coemptio  and  usus.  The  woman  thus  acquired  by 
her  husband  {in  manu  conventa)  no  longer  belonged  to  the 
family  of  the  chief  to  which  she  originally  belonged,  but  passed 
into  that  of  her  husband,  in  which  she  ranked  as  his  daughter, 
and  was  in  the  position  of  sister  to  her  own  children. 

122.  The  mere  tie  of  blood  relationship  was  of  no  account 
among  the  Bomans.  They  used  the  words  j^areng,  parentes,  in 
the  strict  sense  of  "  begetting,"  and  not  as  the  English,  who 
apply  the  term  both  to  father  and  mother,  nor  as  the  French, 
who  include  in  it  the  whole  relations ;  they  indeed  confined  this 
term  to  one  signification  of  the  word  parere^  viz.,  to  beget,  in 
which  sense  it  must  be  understood  by  us.     The  most  general 

*  Marriage  in  my  opinion,  contrary  consent,  it  required  tradition  or  de- 

to  that  generally  received,  was  among  livery ;  whereas  on  the  other  hand  it 

the  Romans  not  a  pnrely  consensual  might  be  made  in  the  absence  of  the 

contract,  which  is  proved  by  the  fact  man,  if  the  woman  was  by  his  consent, 

that  consensual  contracts  could  be  made  however  expressed,  taken  to  his  house, 
either  by  letter  or  by  messenger,  and  (See  this  subject  treated  at  length  by 

this  was  not  the  case  with  marriage.  the  author  in  his  second  yolume  of  the 

This  could  not  take  place  in  the  absence  Commentaries  upon  the  Institutes,  lib.  i. 

of  the  woman,  because  in  addition  to  tit.  10.) 

K 
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expression  and  the  most  comprehensive  term  indicating  rela- 
tionship in  Roman  law  is  cognatio — the  cognation^  that  is  to 
say,  the  tie  between  persons  who  are  united  by  the  same  blood 
or  those  reputed  by  the  law  as  such  {cognati;  quasi  una  com- 
muniter  nati).  But  cognation  alone,  whether  it  proceeds  from 
legal  marriage  or  any  other  union,  does  not  place  the  individual 
within  the  family,  nor  does  it  give  any  right  of  family.  The 
civil  law  takes  no  cognizance  of  it  unless  it  be  for  the  prohi- 
bition of  marriage.  The  relationship  of  the  civil  law,  that 
which  produces  civil  effects,  and  confers  the  right  of  fiimily,  is  the 
agnation  {agnatio)^  the  tie  uniting  the  cognate  members  of  the 
same  family;  and  the  real  bond  of  their  imion  (^ad-gnatio)  is 
the  paternal  or  marital  power  which  unites  or  which  would 
unite  all  belonging  to  one  common  ancestor  if  the  same  remote 
ancestor  of  the  family  was  still  in  existence.  Therefore,  who- 
ever was  subject  to  this  power  was  agnated  and  belonged  to 
the  family;  whoever  was  released  from  this  bond  was  no  longer 
an  agnate,  nor  did  he  belong  to  the  family.  The  same  rule 
held  good  both  as  to  the  wife  and  the  sons,  as  well  as  to  the 
daughters,  the  brothers,  the  sisters,  and  all  others.  As  soon  as 
the  head  of  the  family  died,  the  family  was  broken  up  into  a 
number  of  small  families,  each  son,  who  had  thus  become  inde- 
pendent, being* the  head  of  a  distinct  family;  but  the  tie  of 
agnation  stiU  existed  and  continued  to  exist  between  these 
different  independent  families,  and  even  attached  to  new  mem- 
bers who  might  be  subsequently  bom.  So  that  all  the  members 
of  tlie  family  as  well  as  their  descendants  remained  attached  to 
the  original  head  of  the  family,  and  collectively  bore  the  name 
oiihi&familia.  Thus  we  have  a  new  and  very  extended  accep- 
tation attached  to  this  term. 

123.  In  addition  to  agnation,  the  law  of  the  Twelve  Tables 
treats  of  gentility  (jgensy  or,  in  other  words,  generation,  genea- 
logy). In  order  thoroughly  to  understand  this  relationship, 
which  is  purely  of  Quiritarian  origin,  we  must  keep  steadily  in 
mind  the  ideas  connected  with  clientage  and  enfranchisement. 
(See  §  17.) 

The  citizens,  the  issue  of  the  common  stock,  whose  ancestry 
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had  always  been  ingentiiy  that  is  to  say,  who  could  trace  a  line 
of  ancestry  among  which  there  had  not  been  a  single  member 
tainted  with  vassalage  or  clientage  in  any  form  whatever,  and 
who  consequently  carried  on  &om  generation  to  generation 
their  own  lineage,  and  who  were  united  by  the  ties  of  civil 
relationship,  constituted  collectively  a  gens.  They  were  as  to 
each  other  both  agnates  and  gentiles.  Under  this  aspect  one 
does  not  see  clearly,  if  it  was  this  condition  which  constituted 
the  gensy  wherein  gentility  differed  from  agnation,  that  is  to 
say,  the  condition  under  which  no  one  in  the  whole  line  of 
ancestry  had  ever  been  in  a  state  of  servitude  or  clientage. 
For  this  was  in  primitive  times  an  exclusive  privilege  of  the 
patricians,  and  all  the  earHer  plebeians  were  clients.  So  that 
in  this  point  of  view  the  gentility  in  earlier  periods  would  have 
been  the  agnation  of  the  patricians,  and  the  gens  would  have 
been  the  patricianyami/za ;  but  in  addition,  these  patricians,  at 
the  same  time  agnates  and  gentiles  as  to  each  other,  were  also 
gentUes  of  the  entire  family  of  the  clients  or  enfranchised,  who 
were  derived  by  civil  process  from  the  genSy  and  who  had  taken 
their  name  and  adopted  their  religious  rites  (sacra),  and  to 
whom  their  gens  was  a  civil  genealogical  stock.  These  de- 
scendants of  the  cHents  or  enfranchised  had  gentiles,  though 
they  belonged  to  no  one,  and  in  relation  to  them  the  agnates 
are  totally  distinct  from  the  gentiles.  Their  agnation  was 
founded  upon  a  common  tie  of  parental  or  marital  power,  from 
whatever  period  this  dated.  The  gentility  to  which  they  were 
attached  depended  on  the  bond  arising  out  of  the  power  of 
patronage,  whether  of  cHent  or  enfranchised,  without  reference 
to  the  period  when  that  power  originated.' 

Thus  the  two  systems  were  successively  developed.  As  to 
that  of  gentility  we  have  two  distinct  races,  the  superior  race 
that  of  the  gentiles,  derived  from  a  stock  which  had  always 

*  NotwithstandiDg  the  fact  that  the  yassalage,  were  also  in  the  course  of 

origin  of  gentility  is  represented   as  time  able  to  fonn  a  gens—B,  race  of 

exclosiyelj  belonging  to  the  patricians,  gentiles  in  the  first  place  amon^  them- 

yet  the  great  families  of  the  plebeians  selves,  and  afterwards  by  relation,  not 

at  a  subsequent  period,  never  having  to  the  descendants  of  their  clients  be- 

been  in  a  condition  of  clientage,  and  cause  they  never  had  any,  but  to  the 

themselves  boasting  a  lineage  pcrpetu-  descendants  of  the  enfranchised, 
ally  ifiyenuuSi  or  free  from  taint  of 

k2 
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been  noble  and  pure  from  any  taint  of  vassalage,  and  the  race 
of  the  cUents  and  enfranchised  with  their  descendants.  This 
was  an  inferior  and  derivative  race,  reckoning  the  gens  as  its 
source,  so  that  it  had  a  kind  of  artificial  lineage,  deriving  its 
existence  and  its  name  from  the  operation  of  civil  law.  Hence 
the  term  gentilhommey  gentiluomoy  gentilhombrey  gentleman^ 
which  has  been  perpetuated  even  to  our  own  times  throughout 
the  modem  languages  of  Europe,  indicates  what  we  under- 
stand by  a  good  extraction,  a  noble  genealogy,  a  pure  blood — 
gentilis  homoy  as  Cicero  aptly  styles  it.     (Pro  Domo,  §  49.) 

1 34.  Thus  we  must  distinguish  three  terms  which  express  the 
ties  of  civil  or  natural  relationship  amongst  the  Bomans.  1st.  The 
family  {familia)y  to  which  the  term  agnation  corresponds 
{agnatio)y  and  the  title  of  agnates  (agnati);  2nd.  The  gens, 
to  which  corresponds  the  "gentility,"  the  title  of  gentiles 
(gentiles) ;  and  3rd.  The  cognation  {cognatio)y  to  which  cor- 
responds the  title  of  cognates  {cognati).  The  two  former  are 
Quiritarian,  depending  upon  the  tie  of  paternal  or  marital 
power,  or  the  patronage  of  the  cUent  or  enfranchised;  the  third 
being  purely  natural,  based  simply  upon  the  ties  of  blood  and 
unattended  by  any  civil  effects. 

126.  It  is  upon  these  relations  of  agnation  or  gentility,  and 
upon  this  construction  of  the  family  or  artificial  lineage,  that  all 
the  civil  rights  of  inheritance,  tutelage  and  curatorship  depend. 
Any  one  belonging  to  the  civic  family  participated  in  those 
rights  and  continued  to  do  so  until  he  had  been  removed  from 
it,  and  had  been  freed  from  the  power  lodged  in  the  hands 
of  the  head  of  such  family.  And  this  applied  equally  to  son, 
fiither,  mother,  brother,  sister  or  any  other  relation. 

Thus  the  stranger  introduced  into  this  family  by  adoption,  or 
the  wife  by  confarreatioy  by  coemption,  or  by  usuSy  acquired  all 
the  privileges  of  agnation  and  of  gentility,  provided  that  the  in- 
troduction was  into  a  family  of  gentiles.  But  no  right  belonged 
to  a  son,  or  to  a  daughter,  or  to  their  descendants,  who  had  left 
or  had  been  removed  from  the  family  by  the  chief;  no  right 
attached  to  relations  of  any  description  on  the  female  side,  be- 
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cause  they  did  not  enter  into  the  family  of  their  mother;  and, 
finally,  no  right  accrued  to  the  mother  as  against  her  children, 
nor  to  the  children  in  respect  to  their  mother,  except  as  they 
were  attached  to  the  femily  by  the  lien  of  marital  power. 

126.  The  following  is  the  order  of  succession  fixed  by  the 
law  of  the  Twelve  Tables: — 

1.  Children. — Upon  the  death  of  the  chief,  the  children  who 
were  imder  his  potestas,  and  these  included  his  wife,  that  is  to  say, 
if  she  was  in  manu  ;  in  fiw5t  all  those  who  composed  his  private 
family,  who  were  his  instruments,  his  representatives,  and,  in  a 
certain  sense,  co-proprietors  with  him  of  the  common  patrimony. 
Thus  in  the  language  of  the  old  Boman  law,  as  in  tiiat  of  the 
Twelve  Tables,  they  were  called  htsredes  suiy  inasmuch  as  they 
took  an  inheritance  which  in  &ct  belonged  to  them. 

2.  Agnates. — In  default  of  private  fiimily,  the  great  family 
succeeds  in  the  person  of  the  nearest  agnate. 

3.  Gentiles.  — And,  lastly,  in  default  of  agnatic  the  nearest 
gentile  took  the  inheritance  (that  is  to  say,  if  it  was  a  question 
of  the  succession  to  a  descendant,  client  or  enfranchised).  For 
there  being  no  agnati  it  was  necessary  to  pass  on  to  the  gens 
troTn  which  the  lineage  had  been  derived,  firom  which  the  stock 
had  taken  its  name,  and  whose  sacra  had  been  adopted:  the 
nearest  member  of  the  gens  was  therefore  the  heir. 

It  is  remarkable,  considering  that  we  are  dealing  with  a 
society  essentially  aristocratic,  that  neither  the  Twelve  Tables 
nor  the  custom  to  which  they  owe  their  origin,  conferred  any 
privilege  either  of  sex  or  primogeniture  in  the  division  of  an 
inheritance.  The  inheritance  was  divided  equally  among  all 
entitled  to  it  who  were  in  the  same  degree. 

liJ7.  The  principle  that  the  testamentary  act  of  the  head  of 
the  family  should  have  legal  force  was  an  important  advantage 
gained  by  the  plebeians,  who  had  to  adopt  a  stratagem  in  order 
to  secure  it.  While,  on  the  one  hand,  the  patrician  caused  his 
will  to  be  sanctioned  by  the  assembly  of  curies,  the  plebeian 
was  forced  to  resort  to  a  subterfiige,  and  by  a  fictitious  sale, 
per  €Bs  et  libramy  to  dispose  of  his  patrimony  prospectively. 
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Thenceforth  the  transaction  acquired  the  validity  of  public  law; 
and,  indeed,  in  the  formula  of  this  fictitious  sale  words  were 
inserted  to  show  that  the  testator  only  exercised  a  right  given 
to  him  by  law.  "  Quo  injure  testamentum  facere  possis  secun-- 
dum  legem  publicam.^^  ^ 

128.  We  may  also  remark,  that  Tables  IV.  and  V.  lay  down 
the  following : — 

1.  The  rule  that  the  inheritance  is   divided   as   of  right 

amongst  the  heirs. 

2.  The  origin  of  the  action  familim  erciscundcs^  that  is  to  say, 

the  division  of  the  inheritance. 

3.  And,  thirdly,  the  social  position  of  women,  the  subjection 

in  which  they  were  constantly  held  either  by  their 
ancestors  or  husbands,  and  their  position  in  perpetual 
tutelage.  There  was  no  exception  save  in  the  case  of 
vestals. 

129.  The  fragments  which  we  possess  of  Tables  VI.  and 
VII.  fiimish  the  rules  as  to  property,  its  rights  and  obligations. 

The  Romans  had  substituted  for  a  natural  marriage  a  civil 
marriage  (Justce  nuptice),  for  a  natural  relationship  a  civil  con- 
nection (^affnatio,  gens) ;  they  also  substituted  for  ordinary  posses- 
sion, civic  proprietary  rights  (mancipium,  subsequently  called 
dominium  ex  jure  Quiritium).  In  place  of  the  ordinary  trans- 
action of  alienation  by  sale,  they  substituted  a  sale  and  an 
alienation  peculiar  to  Roman  citizens  (mancipium,  afterwards 
called  mancipatio\  and  finally,  in  place  of  ordinary  contracts, 
civil  engagements  {nexus  or  nexum).  Thus  the  status  of  the 
citizen  was  impressed  upon  his  marriage,  upon  his  relationship, 
upon  his  property,  upon  his  sales,  upon  his  contracts;  and 
imparted  to  all  these  transactions  and  conditions  the  peculiar 
characteristic  which  is  the  life  of  these  institutions.  The 
Twelve  Tables,  and  especially  the  sixth  and  seventh,  are 
stamped  with  this  character  in  their  mode  of  dealing  with 
property  and  obligations. 


*  Gai.,  iMtit,  comm.  2,  §  104. 
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130.  Among  the  Komans,  ownership,  which  was  rendered 
more  fixed  and  permanent  by  this  characteristic,  could  not  be 
put  an  end  to,  or  transferred  from  one  citizen  to  another,  except 
under  certain  restrictions  sanctioned  by  the  law,  and  in  the 
greater  number  of  instances  accompanied  by  certain  peculiar 
and  solenm  forms.  Strangers  could  not  acquire  it.  A  man 
was  either  a  proprietor  according  to  Quiritarian  law  {dominus 
ex  jure  Quiritium),  or  he  was  not  a  proprietor  at  all.  There 
was  no  intermediate  status.  Among  the  Quiritarian  modes  of 
acquiring  Roman  property,  we  find  distinctly  expressed  in  the 
Twelve  Tables  mancipatio  or  alienation  per  (bs  et  libram — this 
we  place  in  the  first  rank ;  then  the  testamentary  law  of  tes- 
tators {lex) ;  then  continuous  possession  {usus  auctoritas  after- 
wards called  usucapio) ;  and  finally  the  in  jure  cessio,  or  more 
generally  the  declaration  of  the  magistrate  {addictio).  As  to 
the  adjudication  of  the  judge  (adjudicatio),  it  can  also  be  re- 
cognized, though  less  formally  stated,  in  the  fragments  that  are 
extant,  in  the  action  brought  to  secure  the  right  division  of  the 
inheritance  (familicB  erciscundce),  or  for  the  limitation  of  boun- 
daries {Jinium  regundorum)^  both  of  which  were  incontestably 
of  as  early  an  origin  as  the  Twelve  Tables.  There  can  be 
no  doubt  that  uninterrupted  occupation  and  jcaptiu-e  from  the 
enemy  were  a  recognized  means  of  obtaining  Quiritarian  pro- 
perty. In  fact,  the  latter  was  necessarily  the  origin,  the  very 
type  of  Quiritarian  right,  for  the  Quirites  were  "  men  of  the 
lance,**  and  the  lance  was  the  symbol  of  their  power.  And  it 
is  certain,  that,  in  the  earliest  times,  mere  tradition  sujfficed  to 
confer  Quiritarian  ownership  in  a  great  number  of  cases. 

181.  In  effect  the  law  of  the  Twelve  Tables,  according  to 
Gaius,  contains  the  division  of  things  into  res  mancipi  and  res 
nee  mancipi.  As  to  things  mancipi^  Quiritarian  ownership 
impressed  a  certain  character  upon  them  which  did  not  modify 
the  ownership,  but  imparted  to  it  the  element  of  permanency. 
It  was  indeed  acquired  and  lost  with  greater  difficulty.  Thus, 
in  the  first  place,  mere  consent  and  tradition  were  insufficient 
to  transfer  from  one  citizen  to  another  the  dominion  of  things 
mancipi.     If  it  was  desired  to  effect  this  change  immediately. 
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it  was  necessary  to  have  recourse  to  a  religious  ceremony, 
generally  mancipation.  On  the  other  hand,  things  nee  mancipi 
were  not  susceptible  of  mancipation,  and  the  ownership  in  them 
was  passed  by  mere  tradition.  In  the  second  place,  the  aliena- 
tion of  things  mancipi  was  not  permitted  in  all  cases,  where 
that  of  things  nee  mancipi  was  lawful.  Thus  the  law  of  the 
Twelve  Tables  prohibits  a  woman,  under  the  tutelage  of  her 
agnates,  from  alienating  anything  mancipi  without  the  autho- 
rity of  her  tutor :  such  property  could  not  be  alienated  from 
the  family  without  the  consent  of  the  agnates,  whereas  a  woman 
was  free  as  regarded  things  nee  mancipi  to  dispose  of  them  at 
will.i 

Apart  from  mancipation,  all  the  other  methods  of  acquiring 
Quiritarian  ownership  were  common  both  to  things  mancipi  and 
nee  mancipi.^  The  only  transaction  in  regard  to  which  the 
two  classes  of  property  differ  from  each  other  is  mancipation, 
and  for  this  reason  they  are  called  severally  res  mancipi  or 
mancipii,  and  res  nee  mancipi  or  mancipii,  things  that  may  be 
mancipated  and  things  that  cannot  be  mancipatcd.^ 

132.  The  incidents  therefore  of  things  mancipi  are  those 
characteristics  which  naturally  attach  to  them.  They  must 
therefore  be  amenable  to  the  civil  law,  because  they  involve  a 
judicial  act  essentially  Roman,  and  this  excludes  all  foreign  soil 
as  well  as  every  other  foreign  object ;  it  must  be  capable  of 
being  seized  by  the  hand,  for  this  is  the  formality  which  consti- 
tutes the  mancipation  {manu  capere) ;  this,  therefore,  excludes 
all  incorporeal  things,  except,  indeed,  some  of  the  more  ancient 
servitudes,  e.g,  rural  servitudes,  which  being  connected  with 
agriculture  were  identified  with  the  land  itself;  and  except  the 
patrimony  and  all  incident  to  it  {familia\  which  were  included  by 
a  pure  fiction ;  and,  finally,  it  was  necessary  that  it  should  have  a 
distinct  individuality  in  order  that  those  citizens  who  took  part 
in  the  judicial  act,  and  who  were  called  upon  as  witnesses  to  the 
acquisition  of  the  Quiritarian  rights  in  the  matter,  should  be  able 
to  testify  as  to  its  identity.     But  these  peculiar  characteristics 

»  Gai.,  ImtU,,  comm.  2,  §  80.    Ulp.,  »  Ulp.,  Regid.,  19,  §§  8, 9, 16  and  17. 

Regul.,  11,  §  27.  ^  «  Gai.,  Imtit.,  2,  §  24. 
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are  only  found  in  a  sufficient  degree  for  the  purpose  of  mancipa- 
tion in  two  classes  of  objects, — in  the  land,  and  in  animate  beings, 
freemen,  slaves,  and  animals;  and  amongst  the  latter  are  those 
only  that  have  been  tamed  by  man  and  associated  with  him  in 
his  labours,  because  those  only  in  fact  possess  as  to  man  a 
recognized  individuality.  If  destined  for  other  occupations,  or 
if  wild,  their  identity  is  less  distinct  and  their  utility  less  great. 
Thus  Bioman  land,  men  and  beasts  of  burden  constituted  res 
mancipi.  The  things  mancipi  belonging  to  the  head  of  a 
primitive  Roman  family  were  his  Quiritarian  land,  together 
with  the  house  which  was  incorporated  with  it,  and  the  rural 
servitudes  thereunto  attached,  his  wife,  his  children,  men  sub- 
ject to  his  control,  and  his  beasts  of  burden,  things  whose  indi- 
viduality was  connected  with  his  own,  and  which  at  the  same 
time  in  those  primitive  periods  were  the  most  valuable,  and 
which  could  not  be  separated  from  him  by  simple  transfer,  and  to 
which  the  religious  act  of  mancipation  was  exclusively  applic- 
able. When  with  the  growth  of  civilization  the  cultivation  of 
the  arts  and  the  luxuries  of  life  spread  among  the  citizens, 
wealth  increased,  and  large  private  fortunes  were  amassed, 
foreign  animals  were  indeed  introduced  for  purposes  of  draught 
and  burden  {elephanti  et  cameli;  quamvis  dorso  collove  domen- 
tur).  But  res  mancipi  were  not  increased  in  number.  The 
characteristic  was  stamped  upon  them  by  the  ancient  Soman 
law,  and  this  could  not  change.* 

133.  The  relations  existing  between  contiguous  proprietors 
were  regulated  even  as  to  the  smallest  minutiae  in  the  fragments 
which  we  possess.  We  also  learn  from  these  fragments  the 
existence  of  certain  servitudes,  amongst  which  the  most  im- 
portant is  the  right  of  way  (via),  which  was  therefore  of  earlier 
date  than  the  Twelve  Tables. 

134.  The  theory  of  obligations,  especially  those  springing 
from  contract,  is  one  of  the  points  upon  which  the  fragments  of 
the  Twelve  Tables  ftimish  us  with  but  few  data.  The  name 
obligatio  is  a  more  modem  expression  belonging  to  the  legal 

'  Ulp.,  Regul.,  19,  §  1.    Gai.,  Imtit,,  2,  §§  26  et  seq. ;  §§  102  and  104. 
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phraseology  of  a  period  posterior  to  the  decemviral  law.  The 
same  must  be  said  of  the  term  "  contract"  {contractus).  But 
by  whatever  name  it  was  known,  we  ^e  clearly  in  the  Twelve 
Tables  the  existence  of  obligation  resulting  from  torts  {noxa)y 
and  from  certain  peculiar  provisions  of  the  law,  as  in  the  case 
of  co-heirship,  legacies,  tutelage  and  the  relation  between  neigh- 
bours. The  mode  of  contract  amongst  Koman  citizens  was  the 
nexum,  that  is  to  say,  the  transaction  better  known  by  the  term 
per  CBS  et  libram,^  that  which  served  to  transfer  the  Quiritarian 
ownership.  The  solemn  words  pronounced  by  the  contracting 
parties  constituting  the  law  which  bound  them  respectively 
(nuncupatio),  according  to  the  expression  found  in  the  Twelve 
Tables,  were  ita  jus  esto,^  This  was  the  law  of  mancipation 
(lex  mancipii);  and  whether  it  was  real  or  purely  fictitious,  the 
alienation  per  <bs  et  libram  was  necessary  to  bind  the  respective 
parties.  In  this  manner  even  deposits  and  pledges  were  made.' 
It  was  in  this  manner  that  the  borrower  bound  himself  to  the 
lender,  and  not  unfrequently  pledged  his  person  to  satisfy  his 
debt  {nexa).  At  a  later  period  the  civil  forms  of  the  Koman 
law  were  simplified,  and  the  diflFerent  acts  of  the  ceremony  per 
(Bs  et  libram  were  taken  as  performed,  the  words,  detached 
from  the  acts  which  formerly  accompanied  them,  being  alone 
preserved.  The  transaction  thus  came  to  consist  of  the  solemn 
interrogation  {sponsioy  stipulatio\  followed  by  the  appropriate 
response,  or  the  parties  contented  themselves  with  a  simple 
entry  in  the  domestic  register  of  the  sacred  terms  suited  to 
the  transfer  in  question  {expensilatio)*  Thus  the  two  civil 
forms  of  contract  verbis, zxA  litteris  among  the  Bomans  were 
derived  from  a  simplification  of  the  ancient  contract  per  (Bs  et 
libram  of  the  nexum.  There  is  nothing  in  the  Twelve  Tables 
to  indicate  to  us  the  existence  of  the  contract  verbis  or  of  the 
stipulatio  at  that  period,  notwithstanding  the  fact  that  traces 
are  to  be  found  in  earlier  historians  of  the  interrogation  and 
answer ;  nor  do  the  Twelve  Tables  ftimish  us  with  any  clue  to 
the  contract  litteris, 

»  "  Nexum  est,  ut  ait  Gallus  JEUus,  »  See  Table  IV.,  f.  1  and  2. 

(laodctrnqae  per  sea  et  libram  geritar,  *  Gai.,  Instit.,  1,  §  122,  and  2,  §  69. 

idqno  necti  dicitar.'*    Festns,  on  the  Festas,  on  the  words  iVcfarMm  and  JV^'mi^- 

word  Jfexum,    Yarro,  De  ling,  lat,,  G,  eupatio, 
^5 
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136.  We  cannot,  however,  doubt  that  the  ordinary  sale,  with- 
out the  solemnity  per  cbs  et  libram,  did  in  fact  exist  and  was 
practised  legally  at  this  period.  Indeed,  we  have  clear  proof 
of  this  fact  from  those  passages  in  the  Twelve  Tables  which 
provide  that  after  certain  delays  the  debtor  {addictus)  should 
be  put  to  death  or  sold  to  a  foreigner  across  the  Tiber,  which 
must  have  reference  to  the  form  of  sale  common  to  all  people^ 
and  not  to  the  Quiritarian  alienation,  inasmuch  as  it  took  place 
with  a  foreigner.  We  also  see  it  in  the  provision  which  states 
that  the  property  in  a  thing  sold  and  delivered  does  not  vest  in 
the  buyer  till  payment,  which  must  of  necessity  refer  to  a  sale 
other  than  that  by  mancipation  and  to  a  sale  of  things  nee 
mancipi.  Indeed,  as  regards  the  great  mass  of  things  which 
were  not  capable  of  mancipation  and  which  were  of  daily  and 
hourly  use,  sale  was  a  necessity  and  must  have  been  constantly 
practised,  though  it  does  not  appear  at  this  primitive  period  of 
Koman  history  except  as  a  fact  accomplished  by  one  or  other  of 
the  parties,  and  this  is  proved  by  its  ancient  name  venumdatioy 
"  the  being  given  in  sale."  Simple  consent  or  simple  voluntary 
accord  of  the  parties  produced  no  obligation  recognized  by  the 
then  civil  law.  It  required  time  to  develop  the  Quiritarian  law 
to  that  point  which  would  enable  it  to  admit  the  principles  of 
the^M*  gentium  and  to  adopt  contracts  based  solely  upon  consent. 

186.  The  rules  concerning  torts  in  the  eighth  Table  are 
characterized  by  features  common  to  the  legislation  of  all  rude 
people  still  in  their  infancy, — the  interest  of  the  individual  pre- 
dominating over  that  of  the  state,  penalties  more  frequently  of 
a  private  than  a  public  character,  and  their  transmutation  into 
a  species  of  ransom  and  the  resolution  of  criminal  proceedings! 
into  a  simple  pact.  When  punishment  was  inflicted  for  public 
crimes  the  penalty  assumed  the  form  of  torture,  on  the  principle 
of  retaliation :  the  victim  was  doomed  as  a  sacrifice  to  Ceres,  or 
to  some  other  deity ;  or  condemned  to  leap  from  the  Tarpeian 
rock,  or  to  torture  by  fire  or  by  the  leather  sack,  all  being  out 
of  proportion  to  the  crime.  This  was  the  result  of  ignorant 
superstition,  as  in  the  case  where  the  punishment  of  death  was 
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awarded  for  making  use  of  enchantments,  to  blight  the  harvest 
or  transfer  crops  from  one  field  to  another. 

137.  The  ancient  name  for  a  tort  was  noxay  which  was  a 
kind  of  obligation  resulting  from  something  done  by  one  man  to 
the  prejudice  of  another,  whether  intentionally  or  inadvertently, 
provided  that  it  was  wrongful.  The  fragments  of  the  Twelve 
Tables  present  us  with  three  distinct  examples:  theft  {furtum)y 
damage  (damnum^  injury  {injuria). 

138.  "We  have  already  commented  upon  public  and  sacred 
law  as  treated  in  the  ninth  and  tenth  Tables. 

139.  As  to  the  last  two  Tables,  the  eleventh  and  the  twelfth, 
which  were  intended  as  a  supplement  to  what  went  before, 
Cicero  is  far  from  speaking  of  them  with  the  same  admiration 
as  he  bestows  upon  the  others.  In  his  Bepublic  he  says,  **  Qui 
{the  last  decemvirs)  duabus  tabulis  iniquarum  legum  additis, 
quibus  etiam  qucB  disjunctis  populis  tribui  solent,  connubiay 
hcBc  illi  ut  ne  plebei  cum  patricibus  essent  inhumanissima  lege 
sanxerunt'*^  They  added  two  Tables  of  iniquitous  laws,  by 
which  marriage,  which  is  ordinarily  permitted  even  between 
persons  of  different  coimtriee,  was  prohibited  by  the  most  odious 
of  laws  between  the  plebeians  and  the  patricians.'  It  was  pro- 
bably under  the  influence  of  the  impression  produced  by  this 
prohibition  of  marriage  between  the  two  castes,  that  Cicero 
applies  to  the  contents  of  these  Tables  the  epithet  "  iniquitous ;" 
but  if  all  had  merited  this  epithet,  how  was  it  they  were  adopted 
by  the  people,  especially  when  we  have  regard  to  the  fact  of  the 
expulsion  of  the  decemvirs  ? 


Section  XXVIII. 

Actions  of  the  Law  {Legis  Actiones). 

140.  The  law,  it  is  true,  is  written,  but  besides  abstract  rule 
public  power  is  necessary  in  order  to  give  it  force,  and  a  pro- 

'  Cicero,  De  repuhl,,  lib.  ii.  §  37. 
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cedure  adapted  to  put  it  in  operation  is  indispensable.  There 
must  be^  together  with  a  law,  a  judicial  authority  and  a  judicial 
procedure.  The  Quirites,  "men  of  the  lance,"  had  in  their 
judicial  customs,  even  anterior  to  the  promulgation  of  the  Twelve 
Tables,  forms  of  procedure  assimilated  to  acts  of  violence  and  to 
the  combat,  in  which  we  at  once  see  their  predominant  character- 
istic, the  military  life,  and  the  important  part  played  amongst 
them  by  their  favorite  instrument,  the  lance ;  as  also  the  pre- 
dominance of  the  sacerdotal  and  patrician  elements,  which  had 
regulated  the  forms,  and  which  had  preserved  in  symbols  and 
pantomimic  action  the  realities  of  former  days.  The  Twelve 
Tables  have  in  some  of  their  provisions  treated  of  these  forms 
of  procedure  as  they  then  existed.  They  allude  to  them  as 
institutions  then  in  ftdl  force,  but  do  not  prescribe  any.  rules  or 
formulas  concerning  them.* 

This  duty  devolved  upon  the  college  of  pontiffs,  which  was  con- 
fined to  the  patricians,  to  which  caste  was  confided  the  exclusive 
juridical  and  judicial  power.  However,  in  the  presence  of  the 
Twelve  Tables,  which  had  given  a  written  law  and  laid  down 
a  permanent  system,  it  became  indispensable  to  provide  a  pro- 
cedure suited  to  and  in  harmony  with  the  new  code.  This  is 
why  the  national  historians  inform  us  that  immediately  after  the 
passing  of  the  Twelve  Tables  a  second  effort  was  made  to 
prescribe  regulations  for  the  form  of  procedure  or  the  actions 
of  the  h,w{leffis  actiones);^  so  called,  says  Gains,  either  because 
they  were  a  creation  of  the  civil  law,  and  not  of  the  praetorian 
edict,  or  because  they  were  prepared  to  suit  the  provisions  of 
the  law  (Jegum  verbis  accommodatcB),^ 

141.  The  term  action^  at  this  period,  is  a  generic  designation 
which  signifies  a  particular  form  of  •  procedure,  the  procedure 
taken  as  a  whole,  including  the  ceremonies,  the  acts  and  the 
words  which  constituted  it. 


>  See  especially  Table  II.  f.  1,  and  institaeret,  ceitas  solemnesqne  esse  yo- 

Table  XII.  f.  1.  laerant :  et  appellatnr  haec  pars  jnris 

•  ^'Deinde,  ex  his  legibns,    codem  legisactiones,  id  est  legitimsQtLctioTiQs." 

tempore  fere,  actiones  composite  sunt,  Dig.   1,   2/  JDe  orig.  jur.,  2,  §  6,  f. 

qnibas  inter  se  homines  disceptarent :  Pompon, 

qoas  actiones,  ne  populus  prout  vellet  *  Gai.,  Instit.y  4,  §  2. 
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At  the  period  of  the  Twelve  Tables  there  were  only  four 
actions;  one  more  was  subsequently  added.  Of  these  four 
actions  two  are  forms  of  procedure  instituted  in  order  to  arrive 
at  a  decision  of  the  point  in  dispute,  the  other  two  are  forms  of 
procedure  used  to  put  the  judgment  into  execution. 

Of  the  first  two — first  is  the  actio  sacramentiy  the  most  an- 
cient of  all,  which,  with  certain  variations  of  form,  was  employed 
in  suits  whether  to  enforce  obligations  or  in  suits  relating  to 
rights  of  property  or  other  real  rights,  the  predominant  charac- 
teristic in  all  cases  consisting  in  the  sacramentum,  or  sum  of 
money  which  each  litigant  had  to  deposit  in  the  hands  of  the 
pontiff,  and  which  was  forfeited  by  the  unsuccessful  party  for 
the  benefit  of  public  worship.  It  is  concerning  this  form  of 
action  that  we  have  the  most  information,  and  we  know  that  the 
Twelve  Tables  fix  the  amount  of  the  sacr amentum,^  And, 
secondly,  the  judicis  postulatio,  which  was  an  application  made 
to  the  magistrate  calling  upon  him  to  appoint  a  judge  to  try  a 
given  case  without  having  recourse  to  the  sacramentumy  and 
was  consequently  a  simplification  of  the  procedure  which  was  ad- 
mitted in  certain  cases.* 

Of  the  last  two — first  the  manus  injectio  (the  putting  on  of  the 
hand),  the  corporeal  seizure  of  the  person  of  the  debtor  when 
either  condemned  by  the  judge  or  surrendered  by  himself  in 
default,  as  the  result  of  which  the  debtor  was  addictus,  that  is, 
adjudged  to  his  creditor  by  the  praetor ;— the  second,  iiiepignoris 
capio  (the  taking  a  pledge),  or  seizure  of  the  property  of  the 
debtor,  concerning  which  also  we  know  that  there  was  a  specific 
provision  in  the  law  of  the  Twelve  Tables.* 

142.  The  actiones  legis  were  completed  injure  before  the 
magistrate,  and  this  was  the  case  even  when  it  was  necessary 
for  him  to  appoint  a  judge.  This  was  the  form,  the  preliminary 
step.     There  is  no  exception,  save  in  the  case  of  the  last,  legis 


^  See  Table  II.  §   1,  and  note  1.  of  this  section  was  contained  in  these 

Fcstns,  on  the  word  Sacramentum.  "words :  J.  A.  V.  P.  U.  D.  (jtidicem 

■  This  was  especially  proyidcd  for  in  arhitrumve  pottulo  uti  des).    Vale- 

the  Twelve  Tables  (vide  Table  VII.  rins  Probns. 
§  5).    It  is  supposed  that  the  formula         *  Vide  supra,  Table  XTI.  §  1. 
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aeiioy  the  pignoris  capio,  and  indeed  it  was  a  question  with  the 
jurists  whether  the  pignoris  capio  was  in  fact  a  legis  action 

143,  But  notwithstanding  the  fact  that  the  sacramentum  and 
ihejudicis  postulatio  were  generally  forms  for  the  enforcement 
of  all  substitution  of  rights,  and  that  they  had  in  all  cases  a  cer- 
tain uniform  characteristic,  however  much  the  details  and  the 
necessary  formulas  adapted  to  each  individual  case  might  vary 
in  each  instance  according  to  the  natiure  of  the  law  or  accord- 
ing to  the  provisions  of  the  law  upon  which  the  right  was  based, 
it  was  necessary  that  the  parties  should  be  familiar  with  the  acts 
and  formulas  suited  to  their  particular  case. 

1 44.  Such  was  the  early  system  of  procedure  amongst  the 
Romans.  Its  characteristic  is  symbol ;  it  is  here  that  we  find  the 
lance  (vindicta),  the  tuft  of  grass,  the  tile,  and  the  other  material 
representations  of  ideas  or  of  objects.  It  is  here  that  we  find 
the  gesture,  the  legal  pantomime,  the  simulated  act  of  violence, 
the  fictitious  combat  {manum  consertio),  for  the  most  part 
symbolizing  the  transactions  and  processes  of  an  earlier  and 
barbarous  period :  here  we  find  the  utterance  of  sacred  terms, 
and  he  who  should  be  so  unfortunate  as  to  say  "  vine"  {yites)^ 
in  an  action  concerning  "  vines,"  instead  of  using  the  word 
arbores,  which  was  the  religious  term  peculiar  to  the  law  of  the 
case,  would  lose  his  action :  *  here  we  find  the  impress  of  the 
sacerdotal  finger ;  we  see  it  in  the  sacramentum,  the  preliminary 
deposit  of  a  sum  of  money  in  the  hands  of  a  pontiff  for  the 
benefit  of  public  religious  service ;  we  see  it  in  the  pignoris 
capio,  accorded  subsequently  on  occasions  in  which  religious 
sacrifices  were  concerned,  and  it  is  here  that  we  find  the  weight 
of  patrician  influence.  The  magistrate  was  a  patrician,  the 
judge  could  only  be  selected  firom  the  order  of  patricians ;  in 
one  word,  the  jus  and  the  judicium  were  in  their  hands. 

146.  The  first  and  the  principal  of  these  actions,  the  actio 
sacramenti,  in  those  forms  which  related  to  the  vindication 

»  Gai.,  Ifutit,,  §§  26,  29.  »  Gai.,  Intiit,  4,  §§  11  and  80. 
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(yindicatio)  of  a  thing  or  of  a  real  right,  had  been  diverted 
from  its  original  intention  and  by  custom  came  to  be  employed 
in  a  manner  purely  fictitious,  in  order  to  arrive  at  certain  results 
which  were  not  authorized  by  the  civil  primitive  law  or  suited 
to  a  more  complex  state  of  things.  The  ingenious  spirit  of 
this  fiction  exhibited  itself  when  it  was  desired  to  transfer  a 
thing  or  real  right  which  was  not  actually  in  the  possession  of 
the  party  desirous  of  making  the  transfer.  A  fictitious  action 
was  in  such  cases  brought  before  the  magistrate  {in  jure)  by 
the  party  who  claimed  as  his  own  the  object  which  was  intended 
to  be  transferred  to  him.  The  party  against  whom  the  action 
was  brought,  that  is,  the  person  who  wished  to  transfer  the 
property,  raised  no  objection  to  the  plaintiflTs  claim,  whereupon 
the  magistrate  pronounced  in  his  favour,  and  adjudged  (addi- 
cebai)  the  object  to  the  claimant.  This  is  what  was  known  as 
the  cession  before  the  magisti-ate  {in  jure  cessio)y  which  existed 
even  before  the  time  of  the  Twelve  Tables,  but  which  was 
confirmed  by  them  in  the  provisions  to  which  we  have  already 
referred.^  The  enfranchisement  before  the  magistrate  {manu-- 
missio  vindicta),  the  emancipation  {emancipation  and  the  adop- 
tion of  the  sons  of  a  family,  the  transfer  of  the  tutorship  from 
one  person  to  another,  a  means  employed  by  women  in  order  to 
place  themselves  under  tutors  less  severe  than  their  agnates,  are 
but  peculiar  applications  of  this  process  injure  cessio  ;  and  it  is 
for  this  reason  that  these  actions  are  fi'equently  styled  even  by 
the  Roman  jurists  actions  of  the  law  or  legitimate  actions  {actus 
legitimi),  though  they  were  but  simulations  of  certain  formalities 
belonging  to  one  of  these  actions. 

146.  But  these  forms,  and  especially  the  sacred  words  of  the 
legis  actiones,  specifically  applied  to  the  object  or  cause  of  each 
demand,  were  not  made  public,  and  were  only  known  to  the 
patricians,  who  had  composed  them  or  who  were  in  the  habit 
of  using  them.  The  college  of  the  pontiiffs  was  charged  with 
their  safe  keeping.  An  action  could  only  be  commenced  upon 
certain  given  days  named  fasti:  the  knowledge  of  these  days 

«  See  Table  VI.  §11. 
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was  possessed  only  by  the  pontiffs,  who  were  charged  with  the 
necessary  intercalations  of  the  calendar.  In  this  way  every 
private  individual  had  to  rely  upon  the  pontiffs  and  upon  those 
in  high  position,  and  to  them  it  was  necessary  to  have  recourse 
whenever  he  found  himself  in  difficulty.  Add  to  this  the  fact 
that  the  laws  of  the  Twelve  Tables,  laconic  and  obscure  as  they 
were,  required  to  be  explained  and  adapted  by  interpretation  to 
the  different  cases  which  they  had  not  specifically  comprised ; 
that  the  patricians  alone  were  versed  in  the  study  of  these  laws ; 
that  they  alone  held  high  magistracies,  and  that  to  them  be- 
longed the  sole  right  to  manage  the  various  cases;  and  the  con- 
clusion is  forced  upon  us  that  even  after  the  promulgation  of 
the  Twelve  Tables  the  patricians,  as  to  all  that  concerned  civil 
rights,  still  preserved  an  exclusive  and  predominant  influence.^ 

147.  We  may  here  conclude  the  discussion  upon  the  time 
which  had  elapsed  since  the  expulsion  of  the  kings.  In  this 
short  interval  both  public  and  civil  law  have  assumed  a  new 
aspect.  We  find  the  patricians  and  the  plebeians  residing 
together  in  the  same  city:  the  former  have  their  magistrates, 
their  consuls  and  their  quaestors;  the  latter  also  have  theirs, 
their  tribunes  and  their  aediles.  All  the  influence  that  springs 
firom  nobility  of  birth,  firom  sacerdotal  functions,  fi-om  high 
position  in  the  army,  fi-om  the  eclat  attending  victories,  firom 
knowledge  of  politics  and  the  laws,  is  on  the  side  of  the  pa- 
tricians. The  weapons  in  the  hands  of  the  plebeians  are  num- 
ber, strength,  impatience  and  sedition.  But  a  danger  threatens 
the  state :  enemies  are  pressing  hard  upon  Home,  private  ani- 
mosity is  sunk,  a  dictator  is  appointed,  the  energy  of  an  indi- 
vidual saves  the  republic ;  but  the  peril  past,  the  magistrates 
resiune  their  ordinary  fimctions,  and  rivalry  and  discontent 
return. 

The  civil  law  is  written,  and  the  Twelve  Tables,  exposed 

>  "Et  ita  eodem  pene  tempore  tria  actiones,    apnd   coUegiam   pontificnm 

hiec  jura  nata  Bnnt ;  leges  XII  Tabnla-  erant :  ex  qnibns  constitnebatur,  qais 

roni ;    ex  bis  flaere  coepit  jns  civile  qaoqao  anno  prsesset  privatis.    £t  fere 

(tbe  interpretation);    ex  iisdem  legis  popalus  annis  prope  centnm  hac  con- 

actiones  compositae  snnt    Omninm  ta-  saetndine  nsns  est."    Dig.   1,  2,  De 

men  hamm  et  interpretandi  scientia,  et  orig.jur.^  2,  §  6,  f.  Pompon. 

L 
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to  public  view,  have  taught  each  citizen  his  rights  and  his 
duties.  The  legis  actiones  indicate  the  course  that  must  be 
pursued  in  order  to  secure  redress.  Acquaintance  with  these 
proceedings,  equallj  as  necessary  as  knowledge  of  the  laws,  is 
a  secret.  The  greater  part  o^the  patricians  in  the  college  of 
the  pontic  are  the  sole  possessors  of  these  legal  mysteries,  and 
the  plebeian  is  constrained  to  have  recourse  to  his  patron,  to  the 
pontiff,  or  to  a  patrician. 

This  is  the  point  at  which  we  have  now  arrived  in  the  his- 
tory of  Kome,  and  the  course  we  have  traced  is  that  which  we 
may  always  trace  in  the  history  of  a  rising  commonwealth :  class 
distinctions  become  less  easily  maintained,  the  spirit  of  emulation 
has  its  sway,  complex  political  interests  arise,  the  civil  law  is 
stereotyped,  and  legal  procedure  reduced  to  regular  forms. 


n.  FROM  THE  TIME  OF  THE  TWELVE  TABLES  TO 
THE  SUBMISSION  OF  ALL  ITALY. 

148.  In  the  struggle  between  the  patricians  and  the  plebeians 
victory  now  began  to  lean  towards  the  latter,  and  their  progress 
henceforth  is  more  easily  marked.  Every  advantage  gained  by 
a  party  increases  its  strength  and  contributes  to  its  future 
success. 

In  the  period  we  are  about  to  consider,  we  shall  see  that  the 
patricians,  who,  in  the  first  instance,  retained  all  the  powers  in 
the  state,  are  about  to  cede  some  of  them,  and  that  they  will  be 
obliged  shortly  to  admit  the  plebeians  to  share  in  all.  We  find 
the  glories  of  the  nobility  day  by  day  decay,  till  patrician  supre- 
macy gradually  dies  out. 

The  Valerian  Horatian  law,  De  plebiscitis^  the  plebisciium 
Canuleium,  De  connubio  patrum  et  plebiSj  the  creation  of  the 
military  tribunes,  as  well  as  that  of  the  censors,  are  changes 
directly  due  to  the  perpetual  dissensions  between  the  two 
orders. 
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Section  XXIX. 
Lex  Valeria  Horatia,  De  Plebiscitis. 

148.  B.C.  449.  This  law,  passed  in  the  centuries  under  the 
consuls  Valerius  and  Horatius  immediately  after  the  expulsion 
of  the  decemyirs,  recognized  the  general  authority,  up  to  that 
time  disputed,  of  the  assemblies  by  tribes,  and  declared  plebis- 
cita  decreed  in  these  assemblies  obligatory  upon  all  citizens: 
*'  Utf  quod  trihutim  plebes  jussisset,  populum  teneret^^^ 

The  contents  of  this  law  are  not  very  clearly  known ;  either 
its  provisions  were  far  less  complicated  than  this  formula  seems 
to  indicate,  or  more  remained  to  be  done,  or  renewed  dissensions 
caused  this  grave  change  in  the  constitution  again  to  be  seri- 
ously questioned,  for  we  see  at  different  intervals  two  similar 
laws  re-enacted  at  different  times  and  subsequent  periods  and  in 
almost  identical  terms.  It  would  be  interesting  to  study  the 
letter  of  these  laws. 


Section  XXX. 

The  Canuleian  Law  {De  connubio  patrum  etplebis). 

160.  B.C.  445.  This  plebiscitum^  proposed  by  the  tribune 
Canuleius,  abrogated  the  provision  of  the  Twelve  Tables  which 
prohibited  marriage  between  the  patricians  and  the  plebeians. 
It  was  very  quickly  acted  upon,  and  to  the  introduction  of 
the  plebeian  &milies  into  the  fiskmilies  of  the  patricians  may  be 
ascribed  one  of  the  most  powerful  causes  which  led  to  the  anni- 
hilation of  the  distinctions  between  the  two  castes.' 

"  Liyy,  lib.  iii.  §  55 :  **  Ommnm  pri-  dignitas,  ut  plebes  cnm  patriciis  jun- 

mnm,  qnnm  yelati  in  controTerao  jnre  gerentnr :  qm  tamulliis  in  Monte  Jani- 

eiset,  tenerentnrne    patres  plebiscitiB,  cnlo,  dnce    Cannleio    tribuno   plebis, 

legem  centnriatis  comiciis  tnlere,  '  Ut,  exarsit"     Althongh   the   prohibition 

qaod  tribntim  plebes  joBdaset,  popnlnm  against  the  marriages  between  patri- 

teneret' "  cians  and  plebeians  may  hare  been  the 

*  Floras,  lib.  i.  §  25»  seems  to  connect  canse  of  these  tronbles  and  dissensions, 

with  the  plebiscitmn  the  third  sedition  jet  we  most  not  attribute  the  retirement 

of  the  plebeians  and  their  retreat  to  the  of  the  plebeians  to  this  canse.    The 

Janicnmm.    After  speaking  of  the  first  authors  who  mention  the  Cannleian  law, 

on  Mons  Sacer,  and  Uie  second    on  as  for  instance  Cicero,  De  republ.,  lib. 

Mons  Ayentinnm,  he  adds,  "  Tertiam  ii.  §  17,  do  not  allude  to  these  circum- 

seditionem   excitavit    matrimo^iomm  stances,  and  Plinj,  JVat,  hist.,  lib.  xtI. 

l2 
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Section  XXXI. 

Military  Tribunes  (  Tribuni  Militum). 

151.  The  plebeians  still  lacked  one  of  the  most  important 
public  rights,  the  privilege  of  aspiring  to  the  high  dignities  of 
the  republic.  They  demanded  admission  to  the  consulate.  It 
was  not  without  a  struggle  that  thej  attained  it;  but  already 
they  and  their  tribunes  had  become  formidable :  seditions  were 
feared,  and  their  demand  was  conceded.  We  may  notice  in 
reference  to  this  an  instance  of  political  dexterity  on  the  part  of 
the  senators.  Inasmuch  as  it  had  become  necessary  to  divide 
their  consular  power  with  their  rivals,  they  resolved,  if  possible, 
to  weaken  it.  Instead  of  two  magistrates  they  desired  that 
three  should  be  chosen,  and  instead  of  giving  them  the  name 
of  consuls  they  were  termed  mihtary  tribunes.  It  thus  looked 
as  if  the  consulate  had  not  departed  &om  the  patriciate;  for 
rather  than  abandon  it,  they  had  extinguished  the  office,  or  it 
would  perhaps  be  more  correct  to  say  that  they  had  thus  tem- 
porarily put  it  in  abeyance,  waiting  an  opportunity  for  its  re- 
institution.  At  first  the  advantage  about  to  be  obtained  by  the 
plebeians  was  nothing  more  than  one  of  right.  They  became 
admissible  to  the  military  tribunate,  but  were  not,  in  fiskct,  ad- 
mitted, nor  need  we  be  astonished  at  this.  Indeed,  we  might 
rather  have  been  surprised  had  the  contrary  been  the  case.  The 
elections  belonged  to  the  comitia  by  centuries,  and  we  aheady 
know  how  it  was  composed ;  nor  was  it  till  about  forty  years 
after  the  creation  of  these  tribunes,  and  when  their  number  had 
been  increased  to  six,  that  we  begin  to  find  plebeians  among 
them.  The  power  of  the  first  military  tribunes  was  of  short 
duration :  it  existed  a  few  months,  and  gave  place  to  the  govern- 
ment by  consoyds,  who  some  years  after,  in  their  turn,  were  re- 
placed by  tribunes,  and  these  alternate  changes  continued  to 
take  place  from  time  to  time.  It  is  a  curious  fact,  that  for 
more  than  forty  years,  as  the  power  of  the  contending  parties 
oscillated,  the  consuls  and  the  military  tribunes  successively 

§  10,  represents  the  sedition  as  taking  in  Janicnlmn  le^m  in  Esculeto  talit, 
place  long  after,  in  289  B.  c.  <'  Q.  Hor-  nt  qaod  ea  jnssisset,  omnes  Qoii'ites 
tenaioB  dictator,  cum  plebs  secesosset      teneret" 
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appear  and  disappear;  and  sometimes  in  place  of  either,  and 
superior  to  both,  we  find  the  dictator  created. 

Home's  success,  however,  increased  day  by  day:  it  enlarged 
its  inroads  into  Latium  and  advanced  towards  the  conquest  of 
Italy.  Indeed,  so  long  as  the  republican  spirit  existed  amongst 
the  citizens,  devotion  to  country  was  but  a  natural  instinct; 
the*  soldiers  thought  of  nothing  but  Kome  and  its  triumphs; 
and  an  enemy  who  dared  to  march  against  the  city  at  once 
caused  the  suspension  of  all  internal  division,  and  found  himself 
opposed  by  the  strength  of  the  whole  Koman  people. 


Section  XXXII, 
The  Censors  (Censores). 

1 62.  B.C.  443.  The  consuls  had  presided  every  fifth  year  at  the 
numbering  of  the  citizens.  They  had  constructed  the  tables  of 
the  census,  had  assigned  to  each  citizen  his  class  in  his  tribe 
and  in  his  curia,  and  had  inscribed  whom  they  thought  fit  in 
the  ranks  of  knights  and  of  senators.  In  this  way  they  had  at 
their  will  opened  or  closed  the  entrance  to  the  order  of  knight- 
hood and  to  the  dignities  of  the  senate.  We  must  inquire  whether 
this  power  was  conceded  to  the  military  tribunes,  or,  in  other 
words,  to  those  who  might  perchance  be  plebeians,  to  see  whether 
such  concession  was  made  or  whether  the  policy  we  have  already 
noticed  was  still  observed;  whether,  in  fact,  they  did  not  con- 
sider it  better  to  detach  these  peculiar  fiinctions  firom  the  office 
to  which  they  had  hitherto  belpnged  in  order  to  reserve  them  to 
themselves.  This  was  unquestionably  the  idea  which  originated 
the  new  office,  the  censor. 

163.  The  censors  were  two  in  number;  they  could  only  be 
selected  fi-om  the  members  of  the  senate ;  they  were  elected  by 
the  comitia  of  centuries.  The  same  senator  could  not  occupy 
the  post  twice,  and  the  term  of  office  was  five  years,  that  is, 
from  census  to  census.  At  a  later  period  the  term  was  reduced 
to  one  year  and  a  half,  there  being  in  the  interval  no  censor  at 
aU. 
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1 64.  It  is  not  difficult  to  understand  the  extent  of  the  in- 
fluence possessed  by  those  who  had  the  power  of  determining 
the  class  to  which  a  citizen  should  belong;^  and  the  exercise  of 
this  power,  in  the  composition  of  the  different  tribes,  was  not 
without  its  use.  There  were  not  at  any  time  more  than  four 
urban  tribes,  whereas  the  number  of  rural  tribes  ultimately 
reached  thirty-one.* 

In  the  former  the  censors  inscribed  aU  those  who,  not  possess- 
ing any  rural  property,  were  included  in  the  city :  the  enfran- 
chised, the  artisans,  the  proletarii.  As  to  the  proprietors,  they 
were  classified  by  the  censors,  with  the  agricultural  lists,  in  the 
rural  tribes  where  they  had  their  estates.  It  was  in  this  way 
that  the  votes  of  the  more  turbulent,  and,  at  the  same  time, 
more  dangerous,  class  were  reduced,  even  in  the  plebeian  assem- 
bly, to  four  out  of  thirty-five.  This  class  frequently  made  the 
attempt  to  get  itself  divided  amongst  the  rural  tribes,  an  attempt 
which  always  excited  the  strongest  opposition. 

166.  But  the  most  extraordinary  attribute  of  the  censors  is 
not  that  to  which  we  have  already  referred.  The  entire  moral 
influence  that  can  exist  in  a  state  was  lodged  in  their  hands. 
As  guardians  of  public  and  private  morals  they  could  blast  the 
reputation  of  a  plebeian,  a  senator,  a  consul,  and  even  of  the 
people.  Thus  they  restrained  the  luxury  of  the  rich;  the 
licence  of  the  libertine ;  the  ill-faith  of  the  truthless ;  the  in- 
dolence of  the  knight,  of  the  soldier,  of  the  cultivator;'  and  the 
weakness  of  the  magistrate  who,  in  danger,  despaired  of  the 
republic.  We  have  had  instances  of  censors  noting  entire 
tribes.  Such  was  the  power  which  owed  its  great  influence 
to  public  opinion  and  to  the  patriotism  of  every  Koman  I 

*  Varro,  Dtt  lingua  latina,  lib.  y.  eumqae  indiligenter  cnrabat,  ac  neqne 
§  81:  "Censor  ad  qnojas  censionem,'  araverat,  neque  pnrgarerat;  sive  qnis 
id  est  arbitriom,  censeretur  populas."        arborem  snam  yineamqae  habaerat  de- 

'  NeyerthelesB,  at  the  date  at  which  relictni :  non  id  sine  pcena  fait ;  sed 

we  haye  arriyed,  A.TJ.C.  811,  B.C.  443,  erat  opos  censorinm ;  censoresqae  ^vro- 

the  nnmber  of  tribes  had  not  been  in-  Hum  fadebant.    Item  si  qnis  eqnea 

creased  beyond  thirty-fiye,  according  to  Romanns  eqanm  habere  gradlentnm 

Liyj.    Vide  sopra,  par.  73,  and  note.  ant  pamm  nitidiim  Tisna  erat,  imjMh' 

*  AoL  GelL  Ub.  iy.  §  12:  '<Si  qnis  Zi^up  notabatar.  Id  yerbom  significat, 
agmm  sanm  passos  faerat  sordescere,  qnasi  si  ta  dicas  incurUg." 
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166.  The  notes  of  the  censor  were  not  without  their  effect. 
Thus,  independently  of  the  senators  whom  they  could  remove 
firom  the  senate,  of  the  knights  whom  they  could  deprive  of 
their  horses,  even  in  the  case  of  the  simple  citizen,  they  could 
effect  his  exclusion  fix)m  any  class  whatever,  and,  in  that  manner, 
deprive  him  of  the  suffi*age.  A  citizen  thus  excluded  was  not 
inscribed  in  the  census,  but  his  name  was  written  in  tables 
known  as  the  tables  of  the  Cerites  {Ceritum  tabulcB  or  tabulcs 
Cerite8)ym  allusion  to  the  municipality  of  Caeres,  the  inhabitants 
of  which  enjoyed  aU  the  rights  of  Roman  citizenship  except  that 
of  the  suffirage.  For  the  same  reason  they  no  longer  appeared 
in  the  census  for  taxation  in  proportion  to  their  wealth,  but 
became  (trarii,  subjected  in  this  capacity  to  an  arbitrary  capi- 
tation as  their  modicum  of  taxation.^ 

The  arbitrary  power  of  the  censor  was  however  modified  by 
the  influence  of  his  colleague,  who  could  at  any  time  intervene 
either  to  stop  or  to  annul  the  effect  of  his  acts,  but  when  both 
were  in  accord,  their  decision  was  final,  and  determined  the 
status  of  each  citizen  for  the  ensuing  five  years. 

167.  During  these  political  changes,  the  Roman  armies 
were  not  inactive,  as  we  see  by  the  fate  of  the  Equi  and  the 
Volsci,  who  were  vanquished  in  many  combats.  Fidenae  was 
delivered  to  the  flames,  Falerii  subjugated,  and  Veii  captured 
after  a  siege  of  ten  years.  The  soldiers  had  sworn  never  to 
re-enter  Rome  till  they  had  captured  this  town,  and  they  ob- 
served their  oath.  It  was  during  these  wars  that,  for  the  first 
time,  the  senate  voluntarily,  and  without  any  demand  either 
upon  the  part  of  the  plebeians  or  of  the  tribunes,  decreed  that 
a  bounty  {stipendium)  should  be  paid  fi*om  the  public  treasury 
to  the  soldiers,  whereas  up  to  this  time  each  soldier  had  been  com- 
pelled to  defi»y  the  expenses  of  his  service  fi'om  his  own  private 

'  AsconinSy  DivinaHo  in  Osdlium,  soo   tribnti   nomine   sera    penderet." 

ch.  3 :  **  Hi  proreas  dyes  sic  notabant,  Aul.  Gell.  lib.  xvi.   §  13 :   "  l^nmos 

Qt  qni  senator  esset,  ejiceretnr  senata ;  antem  manicipes  sine  snJffragii    jare 

qui  eqans  Bomanns,  e(|aam  pnblicmn  Cerites  esse  factos  accepimns  .    .    . 

perderet ;  qui  plebeioB,  in  tabalas  Cerir  Hinc  tdbuUe  Cerita  appellatsB,  yersa 

turn  refenetiir  et  arariut  fieret,  ac  per  vice,  in  qnas  oensoies  referri  jabebant 

hoc  non  in  iJbo  esset  centnris  sqsb,  sed  qaos  nota  causa  soffragiis  priyabant.'' 
ad  hoc  esset  ciyis  tantnoiy  ot  pro  capite 
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means;  a  share  in  the  booty  pillaged  fix)m  the  captured  towns, 
and  plots  of  land  granted  to  the  soldier  from  the  territory  of  the 
conquered  enemy,  being  the  sole  reward  for  military  services. 
As  soon  as  the  news  of  this  decision  became  known,  the  plebeians 
flocked  in  crowds  to  the  door  of  the  senate-house,  and,  taking 
the  senators  as  they  came  out  by  the  hands,  they  called  them 
their  true  £a.thers.  Rome  in  this  way  emerged  from  the  condi- 
tion of  a  collection  of  petty  states,  constantly  carrying  on  hosti- 
lities with  each  other,  to  that  of  a  great  power  bearing  arms 
into  distant  countries  and  waging  war  upon  remote  enemies. 
And  thus  the  citizen  soldier  became  transformed  into  the  stipen- 
diary.* 

168.  B.C.  390.  But  these  triumphs  were  shortly  to  be  suc- 
ceeded by  terrible  reverses.  Barbarians  of  a  gigantic  stature, 
and  said  to  have  been  laden  with  ponderous  arms,  came  from 
the  other  side  of  the  Alps  and  made  a  descent  upon  Italy. 
These  invaders  were  the  Senonian  Gauls.  The  Roman  army 
was  vanquished,  Rome  itself  pillaged,  sages  and  senators  were 
massacred  in  their  curule  chairs,  and  public  buildings  razed  to 
the  groimd.  The  city,  in  fact,  was  reduced  to  a  heap  of  ruins 
and  ashes.  But  Rome  did  not  consist  in  mere  walls  and  houses. 
It  was  in  the  Capitol  and  in  the  Romans  themselves.  And  the 
Gauls,  hurled  by  Manlius  from  the  rocky  heights,  and  torn  in 
pieces  by  Camillus,  cruelly  expiated  their  momentary  triumph. 
Rome  rose  from  its  ashes  and  soon  recovered  its  ascendancy 
throughout  Latium. 

1 69.  About  twenty-one  years  after  this,  B.C.  367,  the  plebeian 
order  achieved  what  it  had  previously  been  contending  for,  and 
secured  the  privilege  of  admission  to  the  consulate;  and  from 
that  moment  the  military  tribunate  disappeared  for  ever.  Two 
sisters  had  married ;  the  one  a  patrician,  the  other  a  plebeian. 
The  latter  heard  one  day  in  her  sister's  house  the  ringing  of  the 

J  liyy,  lib.  iy.  §  60:    "Additnm  romve  decerneret  Benstos,  ut  stipen* 

deinde    omninm    maxime    tempestiyo  diam  miles  de  pablico  acciperet,  qanm 

principnm  in  maltitadinem  mnnere,  nt  ante  id  tempos  de  sno  qoisque  fnnctns 

ante  mentionem  nllam  plebia  tribano  eo  monere  esset." 
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faeces — a  sound  that  she  had  never  heard  ii  j^       Nb 

terrified^  and  the  raillery  to  which  she  wi  '^  V 

wife  of  the  patrician  touched  her  pride.     ] 

thized  in  her  humiliation;  he  attained  to 

avenged  himself  by  opening  to  the  plebeisi 

ma^stracies.     In  this  way,  according  to  1^ 

change  accomplished  whose  efiects  were  wh truj  vaAoyir/pvuduuni/t? 

to  the  trivial  incident  out  of  which  it  arose.^ 

The  same  policy  which  upon  the  establishment  of  the  mili- 
tary tribunes  had  induced  the  senate  to  create  censors  now  led 
it,  upon  the  admission  of  the  plebeians  to  the  consulate,  to 
detach  from  the  consular  office  two  magisterial  functions.  To 
this  we  must  ascribe  the  origin  of  the  praetors  and  .the  curule 
aediles.' 


Section  XXXIII. 
PiLETOR  {JPrcetor), 

160.  B.C.  367.  The  word  prtstor  is  derived  from  prce  ircy 
and  was  in  use  in  Latium  to  designate  the  first  or  chief  magis- 
trate of  the  city,  and  appears  to  have  been  sometimes  employed 
in  early  periods  by  the  Komans  as  an  honorary  appellation  of 
the  consuls.  It  is  thus  that  we  meet  with  it  in  the'  historians 
who  refer  to  the  time  of  the  Twelve  Tables  and  to  the  judicial 
Amotions  of  the  consulate.'  But  at  the  period  with  which  we 
are  now  engaged  this  word  became  the  exclusive  title  of  a  special 
magistrate.  The  senate  detached  from  the  functions  of  the 
consul  all  that  related  to  his  judicial  office,  together  with  the 
powers  consequent  upon  it,  and  conferred  them  upon  a  special 
palrician  magistrate,  under  the  title,  from  that  time  peculiar  to 
him,  of  praetor,  which  was  qualified  by  the  term  "  urbanus,"  on 
account  of  his  functions  being  limited  to  the  city  of  Rome: 
*^ Qui  urbanus  appellatus  est^^  said  Pomponius,  " quod  in  urbe 
jus  redderet^'* 

*  Floms,  lib.  i.  §  26.  nobilitati  de  prcetore  nno,  qni  jns  in 

'  LiYjy  lib.  Ti.  §  42 :  *'  Qanm  tamen  urbe  diceret,  ex  Fatribns  creando/' 
per   dirtatorem   conditionibus   sedata  *  Vide  snpra,  Table  III.  f.  6,  and 

disoordin  sunt,  concessumqae  a  nobili-  note ;  and  Table  XII.  f .  3. 
tate  plebi  de  consnle  plebeio;  a  plebe 
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^t  first  there  was  only  one  praetor,  who  was  nominated  by 
centuries  and  selected  &om  the  patrician  order.  This  official 
became  the  second  dignitary  in  the  republic.  He  wa«  preceded 
by  lictors,  and  considered  the  colleague  of  the  consuls;  and  by 
some  writers  this  title  is  given  to  him  in  this  sense,  that  daring 
the  absence  of  the  consuls,  and  while  they  were  employed  on 
military  service,  the  prsstor  took  their  place  in  Rome.  It  was 
he  who  convoked  the  senate  and  who  presided  over  it,  who 
assembled  the  comitia  and  presented  to  them  any  suggestions 
as  to  new  laws.  We  shall  notice  the  gradual  growth  of  the 
prsetorian  functions  and  trace  the  process  by  which  a  species  of 
legislative  power  became  attached  to  this  office.^ 


Section  XXXIV. 

CURULE  JEdiles  {JEdiles  Curuks). 

161.  There  already  existed  two  plebeian  magistrates  called 
adilesy  charged  under  the  supervision  of  the  tribunes  with  the 
details  of  police.  At  this  period  two  patrician  magistrates  were 
created  bearing  the  same  name  and  having  analogous  though 
superior  functions.  They  were  called  adilea  majores,  adiles 
curules,  while  the  others  took  the  name  ofplebeii  cediles.^  The 
latter  thus  found  themselves  limited  to  the  exercise  of  inferior 
functions,  and  charged  with  the  surveillance  of  the  market,  the 
price  and  quality  of  the  commodities,  the  accuracy  of  the  weights 
and  scales,  and  the  security  and  good  order  of  the  public  streets; 
but  all  the  higher  offices  of  police  were  confined  to  the  curule 
€ediles.  To  them  belonged  the  maintenance  and  improvement 
of  roads  and  bridges,  the  preservation  of  temples  and  amphi- 
theatres, and  the  improvements  in  the  city,  together  with  the 
security  of  the  public  thoroughfares.  They  had  a  jurisdiction 
of  their  own,  and  a  tribune  for  the  administration  of  matters 
peculiar  to  their  office.  But  the  privilege  which  conferred  the 
greatest  distinction  upon  the  office,  and  which  cajnfii  to  be  an 
essential  part  of  it,  was  the  direction  of  the  public  games. 

«  Dig.  1, 2,  De  arig,,  8,  §  27,  f .  Pomp.  «  Ibid.  §  26,  f.  Pomp. 
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Rome  already  poesessed  its  circus,  where  pugilistic  encounters^ 
combats,  horse  and  chariot  races,  borrowed  from  the  Olympic 
games  of  Greece,  were  celebrated.  In  their  amphitheatres  were 
to  be  seen  the  contest  of  gladiators  and  wild  beasts,  a  bloody 
spectacle,  but  popular  and  suited  to  the  national  taste.  Theatres 
for  dramatic  representations  were  erected  at  a  later  period. 
These  games  served  as  the  means  of  celebrating  public  and 
private  fStes,  especially  the  fimerals  of  the  great.  Each  citizen 
was  at  liberty  to  offer  a  spectacle  to  the  people,  but  in  every 
case  it  must  be  under  the  supervision  of  the  sediles,  who  them-* 
selves  were  compelled,  at  least  once  during  the  year,  to  present, 
at  their  own  private  expense,  a  public  exhibition,  and  they  took 
good  care  never  to  fiul  in  this,  for  nothing  was  lost  by  it;  the 
presentation  of  an  acceptable  spectacle  to  the  crowd  being  at 
aU  times  a  sure  means  of  securing  its  suffirage. 

Next  to  the  creation  of  the  office  of  praetor,  or,  more  properly 
speaking,  the  separation  of  its  fimctions  firom  those  of  the 
consulate,  our  attention  is  called  to  certain  institutions  whose 
origin  is  obscure  and  cannot  therefore  be  assigned  with  accuracy 
to  any  particular  date,  but  of  which  it  is  necessary  to  form  a 
correct  idea  in  order  to  complete  our  outline  of  the  judicial 
system  of  the  Komans. 


Section  XXXV. 

Judge  (Judex),  Arbitkator  {Arbiter)^  Becuperators 
(  Recuperatores), 

162.  From  the  earliest  period  of  Boman  history,  under  the 
kings,  under  the  consuls,  and  after  the  creation  of  prsetors,  there 
existed  a  characteristic  distinction,  to  which  we  have  alluded 
already  in  treating  of  the  text  of  the  Twelve  Tables,  between 
the  office  of  the  magistrate-  and  the  fimctions  of  the  judge, 
attached  to  the  special  commission  given  to  him  in  each  case  to 
hear  and  determine  a  suit.  This  jurisdiction  was  vested  at 
first  in  the  kings,  afterwards  in  the  consuls,  and  finally  in  the 
prsBtors.  It  was  before  them  that  the  vocatio  in  jus  had  to  take 
place ;  it  was  before  them  that  the  solemn  ceremonies  peculiar  to 
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the  legis  actiones  had  to  be  performed :  upon  them  rested,  at 
least  during  their  term  of  office^  the  dutj  of  declaring  the  law 
(Jus  dtcere),  of  arranging  the  suit,  and,  in  every  case  which  they 
did  not  themselves  determine,  it  was  they  who  appointed  the 
judge  charged  with  the  duty  of  hearing  the  suit  and  pronounc- 
ing judgment. 

163.  The  judge,  it  must  be  remembered,  was  not  a  magis- 
trate ;  he  was  a  simple  citizen,  converted  by  the  magistrate  into 
a  judicial  officer  in  the  individual  case,  at  the  conclusion  of 
which  his  judicial  fimctions  ceased.  It  was  a  principle  of 
Roman  law  that,  whereas  the  magistrate  had  to  be  selected  and 
created  by  the  state,  the  judge,  in  each  case,  was  to  be  nomi- 
nated, or  at  least  accepted,  by  the  litigants,  unless  they  were 
unable  to  agree,  in  which  case  he  was  selected  by  lot ;  but, 
although  this  was  the  case,  all  citizens  were  not  eligible  to  be 
selected.  From  the  earliest  period,  and  at  the  time  now  imder 
notice,  this  privilege  was  monopolized  by  the  patrician  caste. 
Senators  alone  could  be  judges.  It  was  from  the  list  of  the 
three  hundred  senators  (ordo  senatorius)  that  the  judge  on  each 
occasion  had  to  be  selected.  The  magistrate  invested  him  with 
his  powers,  and  he  took  the  oath ;  judices  Jurati  as  Cicero 
says.* 

Such  was  the  ingenious  separation  of  the  juridical  from  the 
judicial  Amotions  by  which  the  Komans  were  enabled,  with 
comparatively  few  magistrates,  to  provide  for  all  the  wants  of 
the  administration  of  the  law,  appointing  a  judge  for  each  case 
as  it  arose. 

The  generic  name  given  to  the  citizen  thus  invested  with 
judicial  functions  was  judex,  sometimes  also  arbiter,  which 
appears  to  have  been  nothing  but  a  modification  of  the  former 
tide,  indicating  that  the  magistrate,  in  consideration  of  the 
peculiar  nature  of  the  case,  had  given  to  him  greater  latitude. 
From  the  earliest  times  we  find  mention  made  both  oi  judex 
and  arbiter,  and  it  is  certain  that  but  one  judge,  unicus  judex, 

^  This  institation  is  in  fact  **  the  which  ia  German  and  not  Roman  in  its 
jary/'  only  that  when  contrasted  with  origin,  we  find  sereral  radical  dif- 
our  modem  system  of  trial  by  jury,       ferences. 
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was  appointed  to  each  suit.  It  was  usually  the  same  with  the 
arbitrators^  although  we  see  from  the  Twelve  Tables  >  that  their 
number  might  extend  to  three. 

164.  At  a  subsequent  date^  which,  however,  cannot  be 
precisely  determined,  we  find  another  kind  of  judge,  called 
** recuperators'*  {recuperatores).  This  institution  did  not  super- 
sede that  of  judge  or  arbitrator,  but  existed  side  by  side  with 
it,  so  that  the  prsetor  in  organizing  the  suit  gave  to  the  litigants, 
according  to  the  circumstances,  either  a  judge,  an  arbitrator,  or 
re<mperators. 

But,  notwithstanding  the  obscurity  in  which  the  origin  and 
nature  of  the  institution  is  involved,  there  are  certain  salient 
points  by  which  the  recuperator  may  be  readily  distinguished 
from  \hQ  judex  or  arbiter.  Thus,  while  there  never  was  more 
than  one  judex^  and  usually  only  one  arbiter  for  each  case,  the 
recuperatores  were  several,  three  or  even  five.* 

Again,  whereas  the  judge  or  arbitrator  must  of  necessity  be 
chosen  fix)m  the  order  of  senators,  and  at  a  later  period  from 
the  annual  list  of  citizens  who  were  liable  for  judicial  duty,  the 
recuperators  could  be  taken  indiscriminately  from  all  citizens  at 
random,  or  from  amongst  those  who  happened  at  the  moment 
to  be  before  the  magistrate,  and  who  were  at  once  appointed, 
**  Quasi  repente  apprehensi.^^^  And,  finally,  questions  were 
decided  by  them  more  speedily.  *^ Recuperatores  dare  ut  quam- 
primum  res  judicaretur^^  says  Cicero.  "  Recuperatoribus 
suppositiSy  ut  qui  non  steterit,  protinus  a  recuperatoribus  •  •  . 
condemnetur.^^* 

In  eflFect,  by  the  employment  of  recuperatores  business  wad 
despatched  more  speedily ;  the  monopoly  of  the  judicial  func- 
tions by  the  senatorial  order  was  broken  through,  and  the  ple- 
beians made  good  their  first  step  in  advance  towards  the  judicial 
office. 

^  Table  YII.  f .  5,  and  XH.  f.  8.  sic  nos  in  his  comitiis,  qoasi  repente 

'  Liyy,  lib.  xxyi.  §  48 ;  lib.  Ixiii.  §  2.  apprehensi    sincere   jndices    fnimas.'' 

acero,  In  Verr.j  3,  §§  13  and  60.    Gai.,  Pirn.,  EpUt,,  3,  20. 

IngtU.,  4,  §§  46,  105  and  109.  *  acero,  Pro  Tullw,  2 ;  De  divin., 

*  **  Nam  at  in  recnperatoriis  jadiciis,  17.    Gai.,  Imtit.,  4,  §  185. 
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166.  The  fact  that  the  Romans  in  earlier  times  gaye  the 
name  of  reciperatores  or  recuperatores  to  officials  appointed  by 
virtue  of  international  treaties  to  settle  differences  either  between 
Kome  itself  and  foreign  cities  or  nations^  or  between  Roman 
citizens  and  foreigners,  affords  general  ground  for  the  belief 
that  the  recuperatores  were  employed  originally  solely  for  the 
purpose  of  determining  disputes  between  Roman  and  foreigner.* 
This  conjecture  is  corroborated  by  another  circumstance,  that 
at  a  later  period  the  judges  in  the  provinces  never  had  any  other 
title  than  that  of  recuperatores y  so  that  the  judex  existed  only 
in  Rome,  whereas  the  title  of  recuperator  is  found  in  connection 
with  the  provinces.  As  to  the  period  immediately  under  our 
notice,  that  is  to  say,  the  commencement  of  the  fifth  century,  a 
hundred  years  before  the  creation  of  the  prator  peregrinusy  we 
are  of  opinion  that  the  employment  of  recuperatores  was  of  rare 
occurrence,  and  resorted  to  only  in  cases  where  Roman  law 
could  not  be  applied ;  in  other  words,  in  suits  in  which  peregrini 
were  litigants.  It  is  natural  that  at  a  later  period  this  custom 
should  have  developed  into  a  regular  system  of  procedure, 
and  we  shall  see  that  it  ultimately  extended  to  the  citizens 
themselves,  and  that  the  determination  of  cases,  generally  of  an 
urgent  character,  devolved  upon  these  recuperatores^  But  we 
must  be  carefiil  not  to  confound  with  the  procedure  of  the  legis 
actiones  now  before  us,  details  which  belong  to  a  much  later 
regime.  The  employment  of  recuperatores  commenced  during 
the  period  of  the  legis  actiones^  but  was  independent  of  and 
never  had  any  coimection  with  them. 


Section  XXXVI. 
Centumvibs  (Centumviri). 
166.  To  the  judges,  arbitrators,  and  the  recuperators,  who 
derived  their  official  powers  firom  the  magistrate,  must  be  added 

^  **  Reciperatio  est,  nt  ait  Gallns  on  the  word  Reeiperatio,    We  see  an 

^linB,   cnm  inter  populnm  et  reees  instance  of  a  similar  provision  in  the 

nationesqne  et  civitates  ])eregrina8  lex  pUbUcite,  De  Therm&nHbn^. 

convenitqnomodo  per  reciperatores  red-  •  See  especially  Gai.,  Inttit^  4,  §§ 

dantar  res,  reciperentnrqne,  rescme  pri-  46, 141, 183, 185, 187. 
Tatas  inter  se  porseqaantor."    f'estns, 
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the  centumvirs,  an  institution  whose  origin,  organization  and 
jurisdiction  are  involved  even  in  greater  obscurity  than  those  of 
the  three  former  functionaries. 

The  characteristic  differences  between  the  centumvirs  and 
these  three  functionaries — a  difference  so  well  established  as  to 
be  beyond  dispute — was,  that  instead  of  being  nominated  for  an 
individual  case,  the  centumvirs  constituted  a  permanent  tribunal, 
whose  members  were  elected  in  equal  number  from  each  tribe, 
whether,  as  we  think,  from  among  all  the  citizens  of  the  tribes 
indifferently,  or  whether  they  were  confined  to  the  senators. 
There  is  little  doubt  that  this  institution  was  another  instance 
of  plebeian  triumph,  and  an  invasion  on  the  monopoly  of  the 
patricians.  The  existence  of  the  plebeian  tribes,  the  tribunes 
being  nominated  by  them,  and  the  &ct  of  the  centumvirs  also 
coming  from  their  ranks,  all  indicate  the  political  progress  ac- 
complished by  this  class,  and  show  that  they  had  made  their 
way  into  the  domains  of  the  magisterial,  the  legislative  and  the 
judicial  fiinctions  of  the  state. 

167.  The  rule  limiting  the  tenure  of  office  of  magistrates 
and  other  public  functionaries  to  one  year  may  be  taken  as  a 
sufficient  reason  forassuming  that  the  citizens  composing  the 
tribunal  of  centumvirs  were  also  elected  for  one  year ;  and  that 
although  the  tribunal  itself  was  permanent,  the  individuals  con- 
stituting it  were  elected  annually.  It  is  a  disputed  point  whe- 
ther the  election  was  made  by  the  praetor  alone  or  separately  by 
each  tribe,  or  by  aU  the  tribes  united  together  in  comitia.  In 
the  absence  of  precise  information,  the  public  character  of  this 
tribunal,  and  the  political  nature  of  its  origin,  authorize  us  in 
adopting  the  latter  opinion.  As  to  the  nmnber  of  members 
elected  in  each  tribe,  we  find  at  a  subsequent  period,  and 
when  the  tribes  were  in  all  thirty-five  (b.c.  242),  that  each  fiu*- 
nished  three  members  to  the  centumviral  tribunal,  making  a 
total  of  105  centumvirs;*  and  at  a  still  later  period  Pliny  speaks 

1  «  Centnmiriralia  indicia  a  Gentnm-  candmny  qni  centnmTiri  appellati  sunt ; 

TiriB  sunt  dicta.     Nam,   cum  essent  et  licet  qninqne  ampUas  qnam  centam 

Bome  triginta  et  qninqne  tribns,  temi  fnerint,  tamen  qno  facilins  nominaren- 

ez  singulis  tribnbns  sunt  elect!  ad  jndi-  tnr,  centnmTiri  sunt  dictL    Centnmyi- 

Digitized  by  VjOOQIC 


160  THE  HISTORY  OP  ROMAN  LAW. 

of  180  as  sitting  in  a  single  cause.*  Varro  also  intimates  that 
the  number  of  centumvirs  must  only  be  taken  approximately 
and  not  literally.* 

168.  The  centumviral  tribunal  was  divided  into  four  cham- 
bers or  councils  (consiliay  tribunalia),  and  we  find  in  contem- 
porary writers  certain  positive  indications  of  the  feet  that  cases 
were  sometimes  tried  before  two  chambers  {duplicia  judiciay 
dwB  hcL8t(B^)y  sometimes  before  the  four  sitting  together  but  each 
voting  separately  {quadruplex  judicium  *),  though  it  is  impos- 
sible for  us  to  determine  what  the  object  was  of  this  division  into 
chambers,  or  of  judgment  being  delivered  by  the  four  chambers 
sitting  together.  Certain  fragments  of  the  Digest  appear  to 
indicate  traces  of  the  existence  of  this  division.* 

1 69.  The  centumviral  tribunal  thus  constituted  was  a  tribunal 
essentially  Quiritarian.  The  Quiritarian  symbol  of  Roman 
property,  the  lance  {hasta)^  was  erected  before  it  as  an  indica- 
tion of  its  actual  power,  and,  perhaps,  of  its  attributes.^  It 
assembled  in  the  Forum ;  at  a  later  period  the  Julian  basilica 
was  appropriated  to  it.  The  quaestors  upon  going  out  of  oflSce 
were  empowered  to  convoke  it  {hastam  coffere),  and  to  preside 
over  it  {kastce  prceesse).  It  is,  however,  under  the  presidency 
of  the  praetor  that  contemporaneous  writers  represent  the  four 
sections  as  united.^     Under  Octavius  it  was  presided  over  by 

ralia  jndicia,  quae  centnmyiri  jadica-  recordatio  egisse  me  jayenem  toque  in 

bant."  Festus,  on  the  word  Gentumvi-  qnadruplicL''     Plin.,  JEpistf  4,  §  24. 

ralia,  "  Femina  .     .    .  qaadrnplici  jndicio 

^  Plin.,  Epi4t.,  6,  83.  bona  patema  repetebat.    Sedebant  jn- 

*  "  Si,  inqaam,  nnmerns  non  est  ad  dices  centnm  et  octoginta :  tot  enim 
amnssim,  nt  cum  dicimus  mille  naves  qaatnor  consiliis  conscribuntnr  .  .  . 
ad  Trojam  isse,  centnmvirale  jndiciam  sequutns  est  varins  eventus :  nam  dno- 
Romse.''    Yarro,  De  re  ruttie.,  2,  1.  bus  consiliis  vicimns,  totidem  victi  sa- 

*  "  Ant  qnnm  de  eadem  causa  pro-  mas."  Plin.,  Epist,  6,  83.  See  also 
nnnciatnm  est,  nt  in  reis  deportatis,  et  UpUt.,  1,  18 ;  and  Qnintil.,  JnstU. 
assertione  aecnnda,  et  partibns  centum-  orat,  12,  5,  §  6. 

yiralinm,  que   in  duad  hastas  divisie  '  Dig.  5,  2,  De  inoffic.  tett.,  10,  pr.  f . 

sunt."    Qnintil., /fMfif.ortff.,6,2,  §  1.  Marcell.;   31,  J)e  legat,,  2,  76,  pr.  f. 

**  Etiam  si  apnd  alios  judices  agatur,  nt  Pomp. 

in  secunda  assertione,  aut  in  centumri-  •  "  Unde  in  centnmviralibas  judiciis 

ralibus  judiciis  duplicibns."    Qnintil.,  hosta  prseponitur."    Gai.,  Iiutit,  4,  § 

InitU.  orat,  11,  1,  §  78.  16. 

*  **  Proxime  quum  apud  centumyiros  ^  Plin.,  Fpist,  5, 21 :  '*  Descenderam 
in  quadrnplici  jndicio  dixissep,  subiit  in  basilicam  Juliam  .    .    .  Sedebant 
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special  magistrates,  called  judiciary  decemvirs  {decemviri  in 
litibus  judicandis)^  whose  creation  was  of  earlier  date,  but 
whose  complete  functions  are  unknown  to  us.^ 

170.  Notwithstanding  the  fiu^  that  the  centumyiral  tribunal 
was  a  permanent  institution,  the  centumvirs  themselves  were  but 
simple  citizens,  annually  elected  to  their  post.  This  tribunal 
had  not  what  the  Romans  called  jurisdictio.  The  appearance 
in  Jure  had,  in  all  cases,  to  take  place  before  the  magistrate. 
Before  him  the  religious  ceremonial  of  the  lepis  actiones  had  to 
be  performed,  and  the  litigants  were  by  him  sent  for  trial  before 
the  centumviri  if  it  was  a  case  within  their  proper  cognizance. 
The  only  legis  actio  applicable  to  matters  within  the  cognizance 
of  the  tribunal  was  the  most  ancient  of  aU — the  sacramentum.* 

171.  It  would  be  worth  while  to  inquire  in  what  the  functions 
of  the  centnmviral  tribunal  consisted.  Cicero  in  his  treatise 
De  oratore  fiunishes  us  with  a  long  and  minute  enumeration  of 
matters  of  which  it  took  cognizance,  aU  of  which  may  be  ar- 
ranged under  three  distinct  heads :  State  questions,  Quiritarian 
property  and  testamentary  or  intestate  succession' — that  is  to 
say,  the  whole  fundamental  basis  of  Quiritarian  society,  except 
possession  and  the  rights  thereunto  attached, — and  obligations, 

indices,  decemyiri  yenerant,  obseira-  leee  agitnr  sacramento  apnd  prsBtorem 

bantnr  adrocati ;  silentimn  longpm,  tan-  urbanum  vel  peregrinam.''  Gai.,  InsHt,, 

demapnetorennntiuB  .    .    .(Thismes-  4,  §  81. 

senger  annoances  an  adjoamment  of  '  "  Nam  Tolitare  in  foro,  luerere  in 

theatiing)'pndtoT,qmeentumviralibu$  jure  ac  prntomm  tribnnalibns,  jadicia 

pratidet .    •    .  inopinatnm  nobis  odam  prirata  magnarnm  reram  obire,  in  qni- 

dedit."  Dns  siepe  non  de  facto,  sed  de  nqnitate 

'  "Aoctor  .    .    .  fnit  (Oetavivs)  ac  jnre  certatur,  jactare  se  in  caosis 

.    .    .  nt  centnmTiralem  hastam,  qnam  centomyiralibas,  in  qnibos  nsncapio- 

qnaBStnra  foncti  consaeyerant  cogere,  nam,  tutelamm,  gentilitatom,  agnatio- 

decemyiri  cogerent."  (Saeton.,  Ootav,,  nnm,allnyionnm,circnmInvionnm,nez- 

c.  86.)     Dig.  1,  2,  De  orig,  jur.,  2,  ornm,mancipionim,parietnm,lnminnmy 

§  29,  f.  Pompon. :  **  Beinde  com  esaet  stillicidiomm,  testamentorom  rnptornm 

necessarins  magistratna  qni  hastss  pras-  et  ratomm,  caterammqae  rerun  innn- 

esaet,  decemyiri  in  litibns  jndicandis  merabilimn  jnra  yersentor,  cnm  omnino 

sunt  constitnti."    Pomponins,  howeyer,  quid  snnm,  qnid  aliennm,  qoare  deni- 

when  speaking  of  the  decemyirs  neyer  que  ciyis  an  peregrinns,  seryns  an  liber 

mentions  the  centnmyirs,  probably  be-  qaisqnam  sit,  ignoret,  insignis  est  im- 

cause,  as  he  was  treating  of  magistrates,  pudentias."    Cicero,  I)e  orator.,  1,  88. 

he  did  not  consider  them  as  such.  See  also  Pro  Milon.,  27;  £piit.  ad 

*  **  Cum  ad  centumyiros  itur,  ante  /am,,  7,  S2, 
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The  fact  of  their  taJdng  cognizance  of  questions  of  succession 
is  noticed  in  the  Digest  and  in  Justinian's  Code,*  which  also 
bear  testimony  to  the  unportance  and  authority  of  this  tribunal. 
^^  Magnitudo  etenim  et  auctoritas  centumviralis  judicii  non 
patiebatur  per  alios  tramites  viam  hcereditatis  petitionis  in- 
fringV*^  We  may  also  gather  from  certain  passages  that  the 
litigants  themselves  had  a  limited  power  to  elect  by  consent 
whether  their  suit  should  be  heard  by  the  centumviral  tribunal 
or  by  any  other,*  also  that  the  court  had  in  addition  to  its  civil 
a  criminal  jurisdiction.* 

172.  The  date  of  the  origin  of  this  institution  is  uncertain, 
unless  we  adopt  Niebuhr's  opinion,  that  Servius  Tullius  intro- 
duced a  complete  system  of  balance  of  power  when  he  created 
the  thirty  plebeian  tribes  as  a  counterpoise  to  the  thirty  patri- 
cian curies.  In  that  case  the  centumviral  tribunal  would  date 
from  that  period,  and  being  especially  empowered  with  the 
right  of  determining  questions  affecting  Quiritarian  property, 
it  would  attach  itself  to  the  institution  of  the  census,  organized 
by  the  same  king. 

On  the  other  hand,  if  we  adopt  the  view  which  Livy 
appears  to  indicate  of  the  successive  creation  of  the  tribes,— for 
it  was  not  till  B.C.  242,  or  A.U.C.  512,  that  the  number  of  the 
tribes  reached  thirty-five,  which  would  give  one  hundred  and 
five  centumvirs  at  the  rate  of  three  for  each  tribe, — we  must 
ascribe  the  institution  of  the  centumvirs  to  that  period.* 

This,  however,  appears  to  us  untenable,  for  even  assuming 
the  accuracy  of  Livy's  statements  as  to  the  gradual  growth 
of  the  tribes,  there  is  nothing  to  warrant  the  assumption  that 
originally  three  centumvirs  only  were  selected  from  each  tribe, 

«  Dig.  5,  2,  Be  inojic.  test,  13,  f. 
ScaBvoL,  et  17,  pr.  f  Paul.  Cod.  3, 31, 
Depet.  hared,,  12,  pr.  Const,  Just. 

^  Cod.,  ibid. 

*  "  Poet  hoc,  ille  cnm  casteris  snb- 
Bcripsit  centnmvirale  judicinm,  mecom 
non  subscripsit."  Pnn,,  JEpist.,  5,  1. 
Gai.,  Inst.,  4,  §  31. 

*  Quintil.,  Inst,  orat,  4,  1,  §  67 ;  7, 
4,  §20.  SenQc,Qmtrov.,S,15.  Ovid., 
TrUt.,  2,  91  et  seq.    Phiedr.,  Fabl,  3, 


10,  84. 

*  According  to  this  writer  there  were—* 

25  tribes 

..     B.C.3B7 

27     „ 

.        ..       „    859 

29     „ 

.        ..       „    833 

31     „        . 

.        ..       „    319 

83     „ 

..        ..       „    800 

36     „ 

.        ..       „    242 

See  Liyj,  6,  § 

5;7,  §16;8,§17;  9, 

§20;  10,  §19. 

Livy,  £^4t.,  19. 
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Ibr  we  I1AT6  seen  that  this  number  existed  when  the  tribes  were 
thirty-five.  And  the  &ot  of  the  centumvirs  being  increased  in 
the  time  of  Pliny  to  a  hundred  and  eighty,  shows  that  this 
number  was  at  no  period  irrevocably  fixed,  and  it  is  quite 
possible  that  the  number  representing  each  tribe  was  greater 
when  the  tribes  themselves  were  few.  This  view  is  confirmed 
by  the  fikJt  that  at  the  period  when,  according  to  Livy,  there 
were  twenty-five  tribes,  the  centum  viral  tribunal  was  composed 
of  four  citizens  firom  each  tribe,  thus  consisting  originally  of 
exactly  one  hundred. 

So  that  we  should  fix  the  date  of  the  creation  of  this  institu- 
tion somewhere  between  the  years  b.c.  387  and  B.O.  359;  that 
is  to  say,  the  period  marked  by  the  increasing  power  of  the 
plebeians,  their  admission  to  the  consulate,  and  the  creation 
of  the  praetorship. 

It  appears  to  us,  that  to  ascribe  the  origin  of  the  centumvirs 
to  the  year  B.C.  242,  the  time  when  the  legis  actiones  were 
suppressed,  is  to  deprive  that  institution  in  a  great  measure  of 
its  principal  characteristic,  its  antiquity. 

Dating  firom  the  suppression  of  the  hffis  actionesy  it  entered 
upon  a  gradual  decline,  though  the  progress  of  this  decline  was 
dow,  and  continued  even  to  the  time  of  the  Lower  Empire, 
carrying  with  it  down  to  that  period  vestiges  of  the  ancient 
sacramentum.  We  might  conjecture  fi^m  the  title  of  one  of 
the  works  of  Paul,  De  septenivtralibus  judiciU  (D.  5,  2,  De 
inoff.  test),  that  is  to  say,  if  it  is  not  an  error  on  the  part  of  the 
copyist,  that  in  the  time  of  this  jurist  the  number  of  judges  at 
least  for  each  chamber  was  reduced  to  seven. 

173.  In  conclusion,  assuming  the  date  to  which  we  have 
ascribed  the  origin  of  this  institution  to  be  correct,  we  may 
define  the  jurisdiction  of  the  different  judges  as  foUows :  the 
centumvirs  took  cognizance  of  questions  of  state,  Quiritarian 
ownership,  and  succession ;  the  judge,  or  one  or  more  arbitra- 
tors, took  cognizance  of  obligationes  and  possessiones ;  and, 
finally,  the  recuperators  of  those  matters  in  which  the  interests 
of  the  peregrini  were  involved,  which  were  necessarily  beyond 
the  pale  of  Quiritarian  law  and  the  legis  actiones. 

m2 
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174.  B.C.  338.  At  this  epoch  the  Gauls  had  been  driven 
beyond  the  Po,  all  Latinm  was  subject  to  the  Roman  yoke, 
and  the  conquest  of  the  rest  of  Italy  had  been  commenced. 
The  plebeians  were  aheady  admitted  to  the  consulate,  and  had 
made  good  their  footing  in  the  censorship.  These  two  offices 
opened  the  road  to  the  senate,  and  shortly  after  to  the  prseto- 
riate ;  their  next  step  was  the  law  Petillia  Papiria,  De  nexis, 
and  the  publication  of  the  dies  Fasti  by  Flavins. 


Section  XXXVII. 
The  Lex  Petillia  Papiria  {De  nexis). 

176.  B.C.  326.  This  law,  which  Livy  calls  the  commence- 
ment of  a  new  era  of  liberty  for  the  plebeian,  owes  its  origin  to 
the  reaction  caused  by  the  excesses  of  a  creditor,  L.  Papirius. 
The  cruel  fate  which  awaited  the  debtor,  and  the  severity  with 
which  he  was  liable  to  be  treated,  was  the  instrument  which 
the  tribunes  used  in  exciting  the  animosity  of  the  plebeians 
against  the  patricians.  "  Do  they  wish,"  said  Sextius  and 
Licenius,  on  one  occasion,  ''that  the  houses  of  the  nobles 
should  be  full  of  captives,  and  that  every  patrician  residence 
should  be  a  private  prison  "  (et  ubicunque  patricius  habitety  ibi 
carcerem  privatum  esse  ?  *  The  lex  Petillia  Papiria  prohibited 
debtors  from  assigning  themselves  per  ces  et  libram  in  slavery 
to  their  creditors  as  security  for  their  debts,  and  in  this  way 
terminated  the  servitude  of  the  nexi.  But  we  must  not 
interpret  this  expression  as  including  the  suppression  of  the 
captivity  of  the  addictiy  that  is  to  say,  the  execution  issued 
against  the  person  of  the  debtor  by  means  of  the  leffis  actio, 
manus  injectio.  It  was  the  nexum  alone  that  was  modified  by 
this  law,  and  from  this  it  became  illegal  to  pledge  the  person^ 
but  not  the  goods,  per  (Bs  et  libram  to  the  creditor.* 

*  JAYjf  lib.  tL  §  36.  nem,  simal  crndelitatem  insigiiem.   .   • 

'  "  £o  anno   (428)  plebi  Romans,  Jnssiqae  consnles  ferre  ad  popnlam,ne 

relat  aliad  initiam  Ubcrtatls  factum  est,  qais,  nisi  qui  noxam  mernisset,  donee 

(|nod  necti  desierant.    Mntatam  aatem  pcenam  Ineret,  in  oompedibns  ant  in 

jiu  ob  nnioB  fodneratoris  simal  libidi-  nerro  teneretur :  pecnni89  creditie,  bona 
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Section  XXXVIII. 

On  the  Disglosuke  of  the  Dies  Fasti  and  the  Actiones 
Legis  {Jus  Flavianum,) 

1 76.  B.C.  304.  Borne  was  indebted  to  the  grandson  of  the  en- 
franchised Cnaeus  Flavius  for  the  promulgation  of  the  dies  Fasti 
and  for  the  publication  of  a  work  setting  out  in  detail  the  steps 
and  the  formulae  necessary  for  conducting  the  kffis  actiones. 

This  book  was  a  species  of  practical  manual  upon  the  actiones 
legis y  and  acquired  the  name  oi  jus  civile  Flavianum.  It  is 
worth  while  to  inquire  how  this  book  came  to  be  published — 
whether  Flavins  was  the  scribe  or  secretary  of  Appius  Claudius 
Caecus,  and  whether  Pliny  is  right  in  saying  that  it  was  by  the 
advice  of  this  jurist  that  Flavius^  aided  by  his  own  ingenuity 
and  power  of  observation,  took  the  step  of  bringing  out  the 
manual ;  or  whether  we  may  depend  upon  Pomponius,  who  says 
that  the  compiler  plagiarised  from  a  manuscript  work  upon  tihe 
actiones  composed  by  Appius  Claudius.  In  either  case  the  pub- 
lication would  seem  to  have  been  so  acceptable  to  the  people  that 
they  allowed  the  author  to  be  successively  raised  to  the  dignity  of 
tribune,  of  senator,  and  of  curule  aedile.*  But  was  he  already  a 
curule  aedile,  and  did  he  profit  by  the  opportunities  afforded 
him  by  his  office  to  discover  and  popularise  the  actiones  legis 
{civile  jus,  repositum  in  penetralihus  Pontificium,  evulgaret), 
and  to  publish  in  the  forum,  in  the  shape  of  an  edict,  a  list 
o{  ^e  fasti  {fastisque  circa  forum  in  albo  proposuit)?  The 
last  is  the  view  adopted  by  Livy.*  "He  thus  put  out  the 
crows'  eyes"  {qui  cornicum  oculos  cor\fixerit)y  says  Cicero,  in 
derision,  alluding  to  the  pontiff  and  patricians,  to  whom  it  had 
previously  been  necessary  to  have  recourse  as  to  the  Chaldeans 
in  order  to  ascertain  these  days.^  Pomponius  relates  that  Appius 
Claudius  Caecus  had  also,  so  tradition  alleged,  written  at  the 
same  period  a  book  then  no  longer  extant,  which  commenced 
with  a  chapter  upon  the  interruption  of  prescription  {De  usur- 
pationibus)^ 

debitoris,  non  corpnB  obnoxinm  esset  also  Macrobins,  Satvmaliay  1, 15. 

Itanexisolati:  cantumqiie  in  posterum,  *  Livy,  9,  46. 

ne  necterentnr."    Livy,  lib.  yiii.  §  28.  •  Cicero,  Pro  Murena,  11. 

»  Pliny.,  HUt,  nat.y  33, 6.    Dig.  1, 2,  ♦  Dig.,  1,  2,  De  orig.  jur.,  2,  {  36,  f . 

Jh  arig.Jwr,,  2,  )  7,  t  Pompon.    See  Pompon. 
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177.  Be  this  as  it  may,  the  progress  thus  made  by  the 
plebeians  in  the  course  of  their  advancement  to  political  power 
was  immense.  The  consulate,  the  praetorship,  the  censorship, 
the  greater  aedileship,  and  the  senate,  they  already  shared  with 
the  patricians ;  as  recuperators  and  centumvira  they  took  a  part 
in  judicial  proceedings,  and  the  publication  of  the  dies  fasii 
and  the  leffis  actiones  initiated  them  into  the  sacerdotal  and 
patrician  formulsB,  which  were  indispensable  for  the  right  con- 
duct of  legal  matters.  The  only  office  that  remained  beyond 
their  reach  was  the  sacerdotal,  and  three  years  aft^wards, 
B.C.  301,  they  attained  this  also.  The  number  of  pontiffs  was 
raised  to  eight,  that  of  the  augurs  to  nine,  and  four  plebeians 
were  admitted  to  the  former  and  five  to  the  latter. 


Section  XXXIX. 
Leges  PusLiLiiE — Lex  Hortensia  {De  plebiscitis). 

178.  B.C.  286.  Two  laws  had  already  been  passed  concern- 
ing the  authority  of  the  plebisciia,  the  lex  Horatia  and  the 
lex  Publilia  of  the  dictator  Publilius  Philo,  B.C.  339.  Under 
the  name  of  this  dictator,  with  whom  the  office  of  dictator 
became  popular,  Livy^  mentions  three  laws  {leges  Publilm) 
which  were  favourable  to  the  plebeians  and  unfavourable  to  the 
nobility  {secundissimas  plebei,  adversas  nobilitati).  By  one  of 
these  it  was  ordained  that  one  of  the  censors  should  be  taken 
from  the  plebeians.  Another  related  to  the  laws  decreed  by  the 
centuries.  Notwithstanding  the  fact  that  the  convocation  of 
these  assemblies  (as  also  that  of  the  curies)  and  all  projected 
laws  were  submitted  to  and  required  the  previous  consent  of  the 
senate,  it  was  also  necessary  that,  after  the  vote  in  their  favour 
had  been  obtained,  the  senate  should  give  its  auctoritas,  Tliis 
double  power  is  distinctly  indicated  by  Livy,  who  ascribes  its 
origin  to  the  legendary  period  of  Eome,  and  mentions  it  as 
being  in  force  upon  the  nomination  of  the  successor  of 
Romulus.* 

«  Lib.  viu.  12.  «  Livy,  1, 17. 
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Livj  adds  that,  in  his  time,  and  so  &x  at  any  rate  it  must 
have  been  a  fiwst,  this  practice  prevailed  both  as  regards  the 
laws  and  the  magistracies,  only  with  this  difference  that  prior 
to  the  vote  the  senate  gave  its  auctoritas  by  anticipation. 

Such  was  the  provision  of  the  lex  Puhlilia.  "  Ut  legum  qua 
comitiis  centuriatis  ferrentur,  ante  initum  sujffraffium,  patres 
auctores  fierentP  * 

The  third  Publilian  law  to  which  we  here  especially  direct 
attention  reh^ted  to  the  plebiscita. 

We  remark  that  Livy^  alludes  to  it  in  terms  almost  identical 
with  those  of  the  lex  Valeria  Horatia^  passed  upon  the  same 
subject  110  years  previously,'  "  Ut  plebiscita  omnes  Quirites 
tenerent* 

179.  Again,  fifty-three  years  after  the  publication  of  the  lex 
Puhlilia^  we  have,  thirdly,  the  lex  Hortensia^  De  plebiscitis 
(b.c.  286),  of  which  Pliny  gives  us  the  initiatory  clause  in  the 
same  terms  which  we  find  in  Aulus  Gellius.^ 

The  passage  quoted  by  us  in  the  note  firom  Pliny  shows  that 
the  plebeians,  for  a  third  time,  had  retired  firom  Rome  and 
were  encamped  upon  the  Janiculum,  when  the  dictator  Hor- 
tensius  caused  the  law  which  bears  his  name  to  be  passed,  which 
for  the  third  time  confirmed  and  extended  the  force  of  the 
plebiscitum. 

These  three  identical  laws,  enacted  upon  the  same  subject  at 
different  intervals  during  a  period  of  a  century  and  a  half,  can- 
not fiiil  to  embarrass  the  critic.  There  was  some  cause  for 
this  reiteration,  whether  in  the  recurrence  of  circumstances  or 

"  See  above,  §  69.  •  Livj,  8, 12. 

livpr,  1,  17 :  "  Quirites,  regem  ere-  •  See  above,  §  149. 

ate;  ita  Patribus  visnin  est,**  behold  *  Pliny,  Nat.  hut,,  lib.  xri.  §  15: 

the  initiative  of  the  senate.  "  Patres  '<  Q.  Hortensins  dictator,  qaum  plebs 

deinde,  si  dignnm,  qui   secnndns  ab  secessisset  in  Janlculuin,  legem  in  Esca- 

Bomnlo  nnmeretnr,  crearitis,  anctores  leto  tnlit,  nt  qnod  ea  inssisset,  omnes 

fient,"  see  the  later  law  thns  expressed  Qnirites  teneret."    Anl.  Gell.  lib.  xv. 

by  Livy :  **  Decrevemnt  enim,  nt  qunm  c.   27 :    "  Plebiscita  appellantur,  qnae 

jKTpnIna  regem  jnssisset,  id  sic  ratam  tribnnis  plebis  ferentibns  accepta  sant: 

esset  si  Patres  anctores  fierent;"  then  qnibus  rogationibns  ante  patricii  non 

he  adds :  **  Hodieqne  in  legibns  magis-  tenebantnr,  donee  Q.  Hortensins  dicta- 

tratibosqae   rogandis  nsnrpatnr  idem  tor  earn  lej^m  tnlit,  nt  eo  jure  qnod 

jns,  vi  adempta.    Prinsqnam  popnlns  plebes  statnisset,  omnes  Qnirites  tene- 

snfEraginm  ineat,  in  incertnm  comitio-  rentnr." 
ram  eventnm  Patres  anctores  finnf 
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repetition  in  the  text  of  the  laws  themselves^  which  is  unknown 
to  us.  The  following  considerations  maj  to  some  extent  afford 
an  explanation.  The  comitia  bj  tribes  gave  the  tribunes  this 
advantage,  that  they  had  the  initiation  of  laws  without  the  prior 
consent  of  the  senate ;  but,  in  order  to  become  law,  our  know- 
ledge of  the  constitution  shows  us  that  it  was  necessary  that  the 
decision  of  the  tribes  should  be  confirmed  by  a  vote  of  the 
centuries,  and  afterwards  by  the  auctorttas  of  the  senate,  which, 
as  we  have  already  seen,  was  necessary  in  connection  even  with 
the  decisions  of  the  centuries.^  Among  other  suppositions,  it 
has  been  suggested  that  the  lex  Valeria  Horatia  was  only 
enacted  in  relation  to  certain  questions  already  determined,  and 
that  iihiQ  lex  Puhlilia  rendered  the  confirmation  by  the  centuries 
unnecessary  in  all  cases,  though  it  did  not  interfere  with  the 
necessity  of  obtaining  the  auctorttas  of  the  senate ;  and,  finally, 
that  the  lex  Hortensia  completed  the  system  by  abrogating  this 
auctorttas  altogether.  But,  be  this  as  it  may,  after  the  last 
of  these  enactments  the  validity  of  the  plebisdtum  was  never 
disputed.  We  may  therefore  attribute  the  plebiscita  to  this 
period  in  the  legal  history  of  Bome,  not  merely  as  regards 
public  but  also  in  connection  with  private  civil  law.  Indeed 
most  of  the  enactments  regulating  private  law  originated  with 
the  plebeians. 

Theophilus,  in  his  paraphrase  on  the  Institutes,'  says  that  the 
lex  Hortensia,  while  it  secured  the  force  of  the  plebiscita,  also 
established  that  of  the  senatus^onsulta  ;  but  this  unsupported 
assertion,  to  which  we  shall  subsequently  refer,  has  met  with 
Uttle  &vour. 

180.  At  this  period  the  Boman  arms  had  successively  and 
rapidly  overcome  the  different  states  of  Italy.  The  Samnites, 
notwithstanding  their  victory  of  the  Caudine  Forks,  had  been 
destroyed :  their  overthrow  was  followed  by  that  of  the  Etruscan 
nations,  the  Larentini,  aided  by  Pyrrhus,  the  Picentini  and  the 
Salentini,  and  finally  the  Yolsci.  The  diorama  of  military 
successes  closes  with  a  triiunph  over  the  soldiers  of  Macedonia 

>  See  above,  §§  69  and  178.  '  1,  2,  {  5. 
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and  Thessaly,  with  the  procession  of  golden  statues  and  pictures 
the  spoil  of  Tarentum,  and  the  elephants  of  Pyrrhus,  which 
those  soldiers  had  been  unable  to  defend. 

B.C.  266.  At  the  epoch  at  which  we  have  now  arrived  Rome 
had  been  in  existence  but  a  few  centuries;  but  what  had  become 
of  the  people  who  at  the  birth  of  Rome  occupied  the  lands  she 
now  held?  The  Albans,  the  Sabines,  the  people  of  Veii 
have  been  incorporated  in  the  new  state ;  the  Equi,  the  Volsci 
and  the  Sanmites,  who  struggled  against  their  &te,  no  longer 
exist;  the  Etruscans,  the  Campanians,  the  Tarentines  have 
submitted  to  the  joke  and  been  received  as  allies,  and  all 
Italy  is  subservient  to  Rome.  Still  its  empire  was  destined  to 
increase,  and  as  we  watch  its  progress  we  shall  mark  the  gradual 
disappearance  of  the  barbarism,  the  poverty  and  the  vigour  of 
the  republican  period,  as  tihe  rude  and  primitive  institutions  of 
its  early  days  yield  to  the  progress  and  influence  of  civilization. 
Before  we  proceed,  it  will  be  as  well  to  review  the  outline  of 
those  institutions  whose  origin  and  birth  has  been  already 
traced. 


REVISION  OF  THE  PRECEDING  PERIOD. 

The  Foreign  Policy  of  Rome. 

181.  To  sow  discord  among  different  nations  in  order  to 
array  one  against  another, — to  assist  the  vanquished  in  conquer- 
ing their  conqueror, — to  husband  its  own  resources,  and  under 
the  pretext  of  defending  its  allies  to  exhaust  them, — to  invade 
the  territories  of  its  neighbours, — to  interfere  in  the  disputes  of 
other  states,  so  as  to  protect  the  weaker  party  and  finally  subju- 
gate both, — to  wage  unceasing  wars,  and  prove  itself  stronger 
in  reverses  than  in  success, — ^to  evade  oaths  and  treaties  by  sub- 
terfiige, — ^to  practise  every  kind  of  injustice  under  the  specious 
guise  of  equity — ^this  was  the  policy  that  gave  Rome  the  sceptre 
of  all  Italy,  and  which  was  destined  to  secure  for  it  that  of  thQ 
entire  known  world. 
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182.  But  it  is  rather  with  its  legal  history  in  relation  to 
other  nations  that  we  are  now  concerned. 

The  subject  is  obscure  and  complicated^  for  many  reasons. 
Firsts  because  it  contains  a  number  of  different  elements  which 
must  be  carefully  distinguished;  secondly/ because  there  was 
no  uniform  policy  applicable  alike  to  all  the  cities  and  territo- 
ries connected  with  the  ruling  state,  but  its  relation  with  each 
depended  on  the  terms  and  conditions  of  treaties ;  and,  thirdly, 
because  up  to  the  period  at  which  our  history  has  arrived  we 
have  but  few  trustworthy  records  upon  which  we  can  rely  for 
that  accuracy  which  is  necessary  for  the  satisfactory  pursuit  of 
legal  study. 

183.  We  must  consider  this  subject,  first,  in  relation  to  the 
cities  themselves ;  secondly,  in  relation  to  the  soil  or  territory ; 
thirdly,  in  connection  with  the  persons  or  inhabitants. 

1  St.  As  to  the  cities:  what  was  their  organization,  adminis- 
tration, and  legislation  ?  Were  they  independent,  or  were  they 
dependencies  of  Rome  ?  Had  they  a  legislature  of  their  own, 
or  were  they  subject  to  Koman  law,  private  or  political,  or  to 
both  united  ? 

2nd.  As  to  territory :  was  it  the  property  of  the  state,  or  of 
Borne  ?  In  either  case,  by  what  system  of  legislation  was  it 
administered?  Was  it  considered  as  foreign  soil,  to  which 
neither  Quiritarian  ownership  nor  any  other  legal  institution  of 
Kome  could  be  applied  ?  Or  was  it  assimilated  to  the  Ager 
Romanusy  and  susceptible  of  Quiritarian  ownership  and  amenable 
to  the  processes  of  the  civil  law  ? 

3rd.  As  to  the  persons  or  inhabitants :  were  they  admitted  to 
the  enjoyment  of  civil  rights  as  Romans,  either  in  part  or  in 
whole,  in  the  character  of  private  citizens  only,  or  as  regards 
political  rights,  or  in  both;  or  were  they  excluded  firom  both 
and  but  in  the  position  merely  of  foreigners  ? 

These  points,  which  it  is  necessary  to  examine  in  connection 
with  this  subject,  may  be  all  comprised  in  the  answer  to  the 
question  whether  there  was,  as  regards  the  city,  the  soil  or  the 
individual,  any  participation  in  the  public  or  private  privileges 
of  Roman  citizenship. 
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184.  The  subject  is  a  complex  one,  because  so  much  depends 
upon  the  nature  of  the  conditions  under  which  alliances  were 
made,  and  the  concessions  granted  by  Kome  to  the  states 
which  it  admitted  into  alliance,  or  which  were  in  the  position 
of  conquered  people,  the  nature  of  treaties,  the  character  of  the 
plebiscituniy  and  the  law  and  procedure  (fear,  formula)  which 
r^ulated  the  condition  of  each  town,  besides  the  innumerable 
details  regarding  local  matters  which  the  consideration  of  these 
questions  involves. 

186.  In  the  first  place,  the  Quiritarian  law,  which  was  con- 
fined to  the  Roman  citizens  {jus  Quiritium,  jus  civitatisy  jus 
civile),  may  be  considered  under  two  heads, — ^private  law  and 
political  rights.  The  former  comprised — First,  the  connubium, 
confeiring  upon  those  who  ei\joyed  it  the  right  of  contracting 
between  themselves,  or  with  Koman  citizens,  ihejusta  nuptite  or 
Roman  marriage,  whence  sprang  the  patria-potestas,  agnation, 
and  all  the  effects  of  the  civil  law.  Secondly,  the  commerciuniy 
which  affected  the  individual  and  the  soil :  as  to  persons,  con- 
ferring the  right  to  make  contracts  with  citizens  and  to  acquire 
and  alienate  property  under  the  operation  of  civil  law;  as 
to  land,  constituting  it  Quiritarian  property,  also  under  the 
operation  of  the  civil  law.  And,  thirdly,  there  was  the  /actio 
testamentiy  the  capacity  of  receiving  firom  citizens,  or  of  making 
dispositions  in  their  &vour  by  will,  under  the  provisions  of 
Roman  law.  This  privilege  appears  to  follow,  not  indeed  neces- 
sarily but  generally,  fix)m  the  right  of  commercium,  from  the 
time  that  the  testament  or  will  was  made  with  the  fictitious 
ceremony  of  the  mancipatio. 

Under  the  second  head  of  &ejus  Quiritium  may  be  classed 
political  rights,  the  jus  honorum,  or  the  capacity  to  hold  office 
and  magistracies  in  the  state;  and,  secondly,  the  jus  suf- 
fragiiy  or  the  right  of  voting  in  the  comitia.  These  were  the 
principal  features  of  the  jus  civitatis,  conferring  .rights  and 
privileges  which  could  be  granted  separately  or  collectively  by 
the  ruling  power  to  cities,  to  territories,  or  to  individuals,  and 
which  as  a  whole  was  called  the  optimum  jus. 
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186.  Taking  these  subjects  in  order,  and  confining  ourselves 
to  general  remarks,  we  have  in  the  first  place  to  consider  cities. 
Here  we  find — 

(1.)  Rome  the  dominant  city,  the  sovereign  power. 

(2.)  The  Roman  colonies  (colonitB  Roman<B,  colonicB  togattt), 
which  were  ofishoots  firom  Rome,  constituted  on  the  Roman 
model,  with  their  petty  senate  (cwrta),  their  two  consuls  {duum- 
viri\  their  order  of  patricians  and  plebeians  admitted,  both  as 
to  the  population  of  the  colony  and  to  the  soil  assigned  to 
it,  to  a  complete  participation  in  the  rights  of  private  Roman 
citizenship  {connuhium^  commercium,  f actio  testamenti,  domi- 
nium ex  jure  Quiritium) ;  but  deprived  of  those  of  public  citizen- 
ship (civitas  absque  suffragio).  This,  at  least,  is  our  opinion, 
though  the  fact  has  been  disputed.  Daughters  of  Rome,  they 
did  not  cease  to  observe  its  laws,  to  be  dependent  and  under  its 
government.*  They  served  as  a  bulwark  for  its  defence  and  a 
point  d*appui  for  its  attacks.  As  Rome's  power  increased  these 
colonim  multiplied,  and  when  it  came  to  embrace  all  Italy 
(which  was  the  case  at  the  period  at  which  we  have  arrived) 
they  were  necessary  as  stepping-stones,  or  foundations  laid  at 
different  points  in  its  progress,  upon  which  it  could  plant  its 
foot.  In  those  towns  which  had  presented  the  firmest  resist- 
ance to  Roman  arms  a  senatus-consultum  decreed  the  establish- 
ment of  a  colony,  and  commissioners,  called  triumviri  or 
quinqueviri  according  to  their  number,  were  appointed.  These 
functionaries  enrolled  the  enfiranchised,  the  proletarii,  who  volun- 
teered, conducted  them  to  the  spot,  and  distributed  amongst 
them,  in  some  cases,  a  portion  of  the  territory  of  the  conquered 
town ;  and  sometimes,  but  more  rarely,  the  whole  of  it,  without 
leaving  anything  to  the  former  inhabitants,  and  the  colony  was 
then  founded  upon  the  model  of  the  mother  city.  Nothing  less 
than  a  law  or  a  senatus-consultum  could  authorize  the  establish- 

>  Anl.  Gell.,  lib.  xvi.  §  18:  ''Coloni-  magia  obnoxia  et  miDiis  libera,  potior 

arnm  alia  neoessitudo  est;^  non  emm  tamenetprfl)8tabilitfrexistimatiir,prop- 

Teninnt  extnnsecnB  in  dvitatem,  nee  ter  amplitadinem  majestatemqae  popoli 

snis  radicibns  nitantor ;  sed  ex  ciyitate  Bomani,cnjas  istae  colonisB  qnasi  effigies 

qoasi  propagatae  sunt,  et  jnra  institnta-  parraB  simnlacraqne  esse  qosadam  vi- 

que  omnia popaU  Romani,non  sol  arbitrii  dentor." 
babent    Quib  tamen  conditio,  com  sit 
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ment  of  a  colony  in  this  way, — could  regulate  the  grant  of  the 
lands,  and  bestow  upon  it  the  title  and  privileges  of  a  Soman 
**  colony.*'  At  the  period  to  which  we  now  refer  more  than 
thirty  of  these  colonies  had  been  thus  established. 

187.  (3.)  The  cities  of  Latium  bore  different  titles,  and  were 
placed  under  yarious  conditions,  according  to  the  treaty  entered 
into  with  each ;  they  were  either  free  towns  or  aUied  towns 
{eivitates  libenB^  civitates  foederata).  These  were  the  nearest 
neighbours  of  Kome,  the  earliest  subjected  to  its  power  or 
taken  into  its  alliance.  Occasionally  they  had  thrown  off  the 
burden  which  the  obligation  of  the  observance  of  treaties  laid 
upon  them,  but  only  to  subject  themselves  at  a  later  period  to 
a  more  onerous  yoke.  But  the  defeat  at  the  lake  Begillus, 
B.C.  496,  of  which  the  Romans  frequently  reminded  them,  and 
later  on  the  issue  of  the  war,  B.c.  338,  in  which  the  consul 
Decius  Mus  devoted  himself  for  the  Quirites  and  for  the  legions, 
bound  them  irrevocably  to  the  fortunes  of  Rome.  After  the 
severe  treatment  to  which  they  were  subjected  upon  defeat, 
those  cities  which  had  escaped  destruction  in  the  war,  or  which 
had  not  been  transformed  into  coloniiB,  were  allowed  to  remain 
in  the  enjoyment  of  independence  under  the  conditions  of  the 
treaties  admitting  them  to  alliance,  and  concessions  more  or 
less  liberal,  in  the  shape  of  admission  to  the  rights  of  Roman 
citizenship,  were  made  to  them.  Thus  we  find  that  they  had 
generally  the  commercium^  and  that  their  soil  was  susceptible 
of  Quiritarian  ownership.  Having  the  commercium,  their 
citizens  consequently  enjoyed  the  factio  ^^^tom^^t,  possibly  with 
certain  restrictions.^     They  had  not  the  connubium,  but  they 

I  The  sitaation  of  the Xa^iniJ»nuini  factio  est."    (Ulp.  tit.  20,  §  8.)    Bat 

at  a  later  period  is  described  bj  the  they  had  not  the  right  to  receive,  or,  in 

Roman  jansts  in  precise  terms,  which  the  technical  terms  of  the  law,  the  right 

enable  as  to  jndge  by  comparison  of  the  to  take  the  inheritance  which  had  been 

condition  of  the  Latini  veteres.    The  conferred  npon  them  {jut  eapiendi  ex 

Zatini  Juniani  conld  take  part  in  a  tMtamento),  nnless  at  the  death  of  the 

testamentary  act  made  per  as  et  libram  testator,  or  daring  the  period  allowed 

in  the  capacity  of  scale  bearers,  wit-  for  the  pnrpose,  which  was  called  oretio. 


nesses  or  pnrchasers  of  the  patrimony,  he  had  become  a  Roman  citizen.    "  Si 

that  is  to  say,  they  coald  be  haredet  qoidem  mortis  testatoris  tempore  vel 

ifutituti:  *'Latinas  Janianos  et  fami-  intra  diem  cretioms  ciris  Romanns  sit, 

lis  emptor  et  testis  et  libripens  fieri  hares  esse  potest;  qnod  si  Latinns  man- 

potest,  qaoniam   cam   eo   testamenti  serit,  lege  Jania  capere  h»reditatem 
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could  acquire  in  different  ways,  regulated  by  special  enact- 
ments, the  entire  rights  of  Roman  citizenship,  and  it  is  this 
which  particularly  distinguished  them  from  others.  There 
were  cases  in  which  the  connubium,  and  a  participation  to  a 
certain  extent  in  political  rights,  were  conceded  to  certain  cities. 
These  were  cases  in  which  the  inhabitants  had  been  long  in 
alliance  with  Bome  {Latini  veteres),  and  had  remained  faithful 
to  it  in  the  insurrection  of  B.G.  338,  or  for  some  reasons  of  state 
policy  had  been  treated  with  more  than  ordinary  indulgence. 
In  such  cases  the  citizens  of  the  &voured  towns,  who  happened 
to  be  at  Rome  at  the  time  of  the  sittings  of  the  comitia,  were  at 
liberty  to  vote,  and  the  tribe  to  which  they  should  for  the  time 
attach  themselves  was  determined  by  lot. 

Such  are  the  chief  characteristics  of  the  law  which  governed 
Latium  {jus  Latii^  jus  Latinitatis).  We  have  not  the  infor- 
mation necessary  to  enable  us  to  deal  with  this  subject  in  the 
detail  and  with  the  accuracy  which  a  study  of  this  kind 
demands,  and  have  therefore  been  compelled  to  depend  upon 
traces,  doubtless  more  or  less  defaced  or  obliterated,  of  a  later^u^ 
Latinitatis  which  we  meet  with  in  Grains  and  Ulpian,  as  the 
personal  condition  and  status  of  a  certain  class  of  enfranchised.^ 

The  jus  Latinitatis  became  in  course  of  time  extended  to 
towns  and  countries  beyond  Latium,  and  still  later  to  those 
beyond  Italy ;  for  example,  to  Spain  and  Gaul,  to  the  inhabit- 
ants of  which  the  jus  Latiiy  and  not  the  full  rights  of  Roman 
citizenship,  was  accorded. 

188.  (4.)  The  Latin  colonies  {LatineB,  or  Latini  nominis 
colonitBy)  were  colonial  communities,  assimilated  not  to  Rome, 

prohibetnr."    (Ulp.  tit.  22,  §  3.)    As  that  this  law  met  the  case  with  thQ 

to  his  taking  part  as  testator  in  such  a  Latini  veteres.    A  passage  in  Gains, 

cercmonj  he  could  not,  because  he  was  1,  §  23,  confirms  the  restriction  imposed 

expressly  excluded  from  this  right  by  by  the  Jnnian  law  on  the  Xa^inif^^^^M 

the  Jnnian  law.    "Latinus  Janianns,  in  the  following  terms:  '*Non  tamen 

item  is  qui  deditiorum  numero  est,  tes-  illis  permittit  lex  Jmiia,  nee  ipsis  testa- 

tamentum  facere  non  potest:  Latinas  mentum  facere,  nee  ex  testamento  alieno 

quidem  quoniam  nominatim  lege  Junia  capere,  nee  tutores  testamento  dari." 

prohibitus  est.''    (Ulp.  tit.  20,  §  14.)  ^  Gai.  1,  {§  22  et  seq.,  66  et  seq. 

We  are  authorized  to  conclude  from  this  Ulp,  tit.  3 ;  tit.  5,  §  9 ;  tit.  2,  §  16 ;  and 

express  exception  made  by  the  Junian  the  passages  quoted  in  the  preceding 

Uw  with  regard  to  the  Latini  Juniani  note. 
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but  to  the  towns  of  Latium^  and  consequentlj  were  not  in  the 
enjoyment  of  full  Soman  citizenship,  but  only  of  the  jus  Latii, 
These  colonies  were  chiefly  composed  of  Latins,  or  of  other 
people,  settled  either  by  the  arms  or  the  policy  of  Borne  in  a 
conquered  country.  The  Romans  who  enrolled  themselves  in 
these  coloni(B  forfeited  their  entire  Quiritarian  rights,  and  only 
enjoyed  those  peculiar  to  the  colony. 

In  order  to  establish  these  colonies,  a  decree  of  the  senate 
was  not  necessary.  Qenends  or  consuls  could  create  them 
whenever  success  in  war  or  other  circumstances  suggested  the 
expediency  of  so  doing. 

189.  (5.)  The  towns  of  Italy  which  submitted  to  Rome  at 
the  conclusion  of  the  struggle,  and  at  the  total  subjection  that 
took  place  in  the  latter  part  of  the  fifth  century  firom  the  foun- 
dation of  Rome,  remained,  in  virtue  of  treaties,  firee  cities  in 
alliance  with  Rome  {civitates  liber €b,  feeder at€B).  Being  located 
at  a  greater  distance,  having  joined  the  alliance  at  a  later 
period,  and  having  rendered  and  being  in  a  position  to  render 
less  assistance  to  the  state  than  the  towns  of  Latium,  they  in 
general  received  far  less  favourable  conditions  and  fewer  con- 
cessions. However,  the  fundamental  principle  of  their  consti- 
tution was  liberty  and  independence.  They  were  governed  by 
laws  made  and  magistrates  appointed  by  themselves.*  The 
commercium  was  conceded  to  them,  and  their  territory  enjoyed 
the  rights  of  Quiritarian  property  {dominium  ex  jure  Quiritium), 
in  virtue  of  which  they  were  free  from  the  tax  or  annual  tribute 
imposed  upon  the  possessors  of  conquered  lands,  but  their  inha- 
bitants could  not,  like  the  Latins,  attain  the  enjoyment  of  the 
full  privileges  of  Roman  citizenship.  Such  was  the  germ  of 
what  is  styled  the  jus  Italicum^  to  which  our  attention  wiU  be 
more  fiilly  directed  hereafter,  a  concession  made  to  certain  cities 
and  colonies  outside  of  and  beyond  Italy :   but  it  must  be  pre- 

*  Those  who  in  the  towns  either  of  to  Kome  the  rights  of  Roman  citizens, 

Latium  or  of  Italy,  and  at  a  later  or  that  their  inhabitants  were  such  citi- 

pcriod  beyond  Italy,  had  adopted  the  zens,  bnt  it  was  withont  doubt  a  means 

Koraan  law,  were  called  civitateg  fun-  of  obtaining  with  greater  ease  a  more 

danof  or  populi  fundi.    This  does  not  liberal  share  in  the  rights  of  Roman 

imply  that  they  enjoyed  with  respect  citizenship. 
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mised  that  the  sense  in  which  this  expression  jus  Italicum  will 
be  hereafter  used  does  not  correspond  with  the  outline  which 
has  been  here  given,  inasmuch  as  it  will  onlj  refer  to  the  con- 
dition of  .Italian  soil  as  compared  with  that  of  provincial  soil, 
but  for  this  we  must  wait  for  the  creation  of  provinces  and 
the  issue  of  the  social  war. 

190.  The  allied  towns  of  Latium  or  of  Italj  might,  in  virtue 
of  their  treaties,  in  the  case  of  attack  invoke  the  assistance  of 
Kome,  but  they  were  boimd  to  furnish  a  certain  number  of 
soldiers,  who  would  be  imder  the  orders  of  a  Roman  generaL 

Another  clause  in  these  treaties  aimed  at  the  principle  of 
confederation  by  prohibiting  the  peoples  of  these  cities  from 
holding  general  assemblies,  and  so  raising  a  league  which 
might  prove  formidable  to  the  Komans.  Each  town  was  thus 
kept  isolated,  unity  of  action  prevented,  and  Kome  made  the 
central  point  of  political  life. 

191.  (6.)  The  distinctive  characteristics  of  mimicipal  towns 
(municipid)  did  not  rest,  as  in  the  former  case,  upon  the  basis 
of  origin  or  geographical  position,  but  upto  the  peculiar  con- 
stitution of  the  city  to  which  the  term  was  applied,  irrespective 
of  its  locality.  Thus  in  Latium  and  Italy  there  were  certain 
cities  erected  into  municipia.  These  were  cases  in  which  com- 
munities had  been  in  alliance,  but  in  course  of  time  had  lost  all 
individuality,  and  become  merged  in  the  Roman  polity  as  part 
of  its  system ;  and  as  they  had  originally  enjoyed  the  status  of 
allies  and  confederates,  and  the  rights  secured  to  them  by  the 
observance  of  international  law,  they  could  not  but  remain  free, 
and  thus  came  to  be  incorporated  with  the  municipia.  As  Rome's 
conquests  increased,  these  municipia  extended  beyond  Italy.  By 
this  policy  of  assimilation,  foreign  cities  and  conquered  terri- 
tories were  transformed  into  a  species  of  quasi-Roman  communi- 
ties, without  becoming  actually  colonies,  or  forfeiting  altogether 
their  independent  exercise  of  legislative  frmctions  and  internal 
administration. 

192.  The  signification  of  the  word  municipium  has  not  at 
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all  times  been  identical.  It  has  been  modified  in  proportion 
as  the  assimilation  of  municipal  towns  to  the  constitution  of 
Rome  became  more  and  more  limited.  We  find  the  trace  of 
these  changes  in  Festus  and  Paulus,  and  in  the  exposition  of 
Verrius  Flaccus,  who  treats  of  this  term  in  three  diflFerent 
acceptations.* 

193.  The  dominant  idea  of  a  mimicipal  town  is  a  town  to 
which  liberty  of  legislation  and  fi^eedom  of  internal  administra- 
tion {legibus  suis  uiuntd)  have  been  accorded,  so  long  as  it  does 
not  place  itself  in  antagonism  to  imperial  interests,  nor  oppose 
the  law  ( /ear, /ormtt/a)  which  constituted  its  municipal  existence. 
The  greater  number  of  the  municipiay  although  they  enjoyed 
the  firee  exercise  of  their  own  institutions,  had,  like  the  colonuBy 
a  political  system  somewhat  analogous  to  that  of  Rome.  Thus, 
under  the  name  of  curiay  they  had  a  species  of  senate ;  under  that 
of  decurions  or  curiales  (decurioneSy  curiales)^  orders  answering 
to  senators,  patricians  and,  below  these,  a  plebeian  order ;  under 
that  of  duumviriy  quatuorviri,  a  species  of  consul,  and  in  addition 
sediles,  censors  and  qusestors  for  their  police  and  local  finance, 
ofiices  designed  to  maintain  the  balance  of  power  in  the  state 
just  as  they  had  at  Rome,  only  differing  in  some  details  owing 
to  local  peculiarities.  This,  as  regards  Latium  and  the  greater 
part  of  the  Italian  cities  surrounding  Rome,  was  the  natural 
result  of  their  all  having  one  common  origin.     And  the  same 

*  Festus  (bj  Panl^  on  the  word  MU'  Arpinates,  Nolani,  Bononienses,  Pla- 

nicipvum :  "  Manicipinm  id  genus  ho-  centini,  Nepesini,  Sntrini,  Lncentes." 

minom  dicitnr,  qai,  cnm  Romam  yenis-  (The  text  of  this  last  phrase  is  altered 

sent,  neqae  cives  Roman!  essent,  parti-  in  snch  a  manner  as  to  make  it  di£Bcnlt 

cipes  tamen  foemnt  omninm  remm  ad  to  render  the  exact  sense  in  constming.) 

mnnns  fangendnm  nna  cnm  Romanis  We   find    under    another   word   in 

ciTibns,  prseterqnam  de  snffragio  f eren-  Festns,  Municeps,  another  definition 

do,  ant  magistratn  capiendo;  sicntfue-  derived   from    the    first    acceptation: 

mnt Fnndani, Formiani, Cnmani, Acer-  ''Item  mnnicipes  erant,  qni  ex  aliis 

rani,  Lannvini,  Tnscnlani,    qni    post  ciyitatibns   Romam  yenissent,  qnibus 

aliqnoB  annos  cives  Romani  effecti  sunt.  non  licebat  magistratnm  capere,   sed 

Alio  modo,  cnm  id  genns  hominnm  tantom  mnneris  partem.    At  Ser.  filins 

definitnr,  qaomm  ciyitas  nniyersa  in  aiebat  initio  fuisse,  qni  ea  conditione 

ciyitntem  Romanam  yenit ;  nt  Aricini,  cives  Romani  fuissent,  nt  semper  rem- 

Cserites,  Anagnini.    Tertinm  cnm  id  pnblicam  separatim  a  popnlo  Romano 

genns  hominnm  definitnr,  qni  ad  civi-  naberent,  Cnmanos  yidelicet,  Acerra- 

tatem  Romanam  ita  yenemnt,  nti  muni-  no6,  Atellanos,  qni  feqne  cives  Romani 

cipia  (perhaps  municipea)  essent  sua  erant,  et  in  legione  merebant,  sed  dig- 

(perhaps  svtB )  cuj  usque  ciyit«tis  et  colo-  nitates  non  capiebant/* 
nioi;  nt  Tibnrtes,  Prtenestini,  Fisani, 

N 
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result  was  observable  even  in  those  cities  outside  of  and  beyond 
Italy,  which,  on  being  raised  to  the  rank  of  municipia,  adopted 
Roman  institutions  in  order  to  assimilate  themselves  more  to 
the  sovereign  city  to  which  they  were  attached.  And  so  for 
similar  reasons,  though  in  the  free  enjoyment  of  legislative 
power,  their  legal  systems  approximated  closely  to  that  of  Some, 
whose  institutions  they  voluntarily  adopted,*  The  plebiscitum, 
which  conferred  upon  a  town  the  title  of  municipiumy  deter- 
mined the  extent  to  which  the  privileges  of  Roman  citizenship 
were  accorded  to  its  inhabitants.  This  grant  was  frequently 
expressed  in  general  terms  by  laying  down  that  the  jus  Latii 
should  be  conferred,  although  the  grant  was  not  in  all  cases  the 
same.  In  some  instances,  all  the  rights  of  Roman  citizenship 
as  to  private  law,  including  the  connubiuniy  were  conceded, 
together  with  the  rights  of  Quiritarian  ownership  as  to  the  soil. 
In  others  the  concession  was  restricted  to  the  commercium  and 
iih&f actio  testamenti.  In  other  instances  again  even  the  public 
rights  of  citizenship  were  accorded,  perhaps  partially,  perhaps 
wholly,  together  with  the  capacity  to  hold  magistracies  {jus 
honorum)  and  to  exercise  the  suffrage  (jus  suffragii).  In  all 
cases,  however,  the  municipia  were  said  to  have  enjoyed  greater 
privileges  than  any  other  class  of  towns  {optimo  jure).  Their 
inhabitants  were  citizens  of  two  countries,  of  the  municipaUty 
and  of  Rome  itself.  Nor  were  they  ordinarily  refused  the  name 
of  "  Romans,"  though  they  were  unhesitatingly  reminded,  in 
case  of  need,  of  the  fi^st  that  they  were  but  municipes. 

194.  At  the  epoch  at  which  we  have  arrived,  participation 
in  at  least  the  public  rights  of  citizenship  was  not  widely 
extended.  Cseres  is  the  first  mimicipal  town,  founded  b.g.  389, 
as  a  reward  for  having  preserved  for  the  Romans,  during  the 
war  with  the  Gauls,  their  valuables  and  treasures  consecrated  to 

I  Anl.  Gell.  lib.  xri.  §  13 :  ^'  Mnni-  rnm  fnndns  factns  est.    Primos  antem 

cipes  ergo  sunt  cives  Romani  ex  muni-  mnnicipes  sine  saffragii  jnre  CasriteB 

cipiis,  legibas  sois  et  sao  jure  utcntes,  esse  factos  acccpimns :   concessumqae 

muneris  tantnm  cum  populo  Romano  illis,  at  civitatis  Bomanaa  honorem  qni- 

honorarii  participes:  a  quo  munere  ea-  dem  caperent,  sed  negotus  tamen  atqoe 

peuendo  appellati  videntor,  nnllis  aliis  oneribos  vacarent,  pro  sacris  beUo  Gal- 

necessitatibus,  neque  alia  popall  Romani  lico  receptis  cnstoditisqae.'' 
lege  astricti,  nisi,  inqoam,  popolos  eo- 
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religious  worship,  but  the  right  of  suffinge  was  not  accorded  to 
it.  Some  recent  discoveries  of  archaeologists  have  fortunately 
placed  at  our  disposal  several  valuable  relics  of  antiquity,  which 
enable  us  to  form  a  pretty  accurate  idea  of  the  municipium 
as  it  existed  at  the  date  of  these  relics. 

196.  (7.)  We  find,  under  the  title  oi  prefectures  {prafec-- 
tur<B)y  towns,  municipalities  or  colonies  to  which  Some,  while 
leaving  to  the  inhabitants  the  free  exercise  of  their  own  admi- 
nistration, yet  sent  a  prefect  for  the  administration  of  justice. 
This  prefecturate  could  merely  have  been  temporary.  The  first 
instance  we  have  belongs  to  the  historical  period  to  which  we 
have  just  referred  (b.c.  323),  and  was  the  result  of  an  applica- 
tion made  by  the  inhabitants  themselves,  who,  wearied  with 
intestine  divisions,  implored  Rome  to  put  an  end  to  their 
unsettled  condition  by  sending  them  a  prefect.^ 

This  outline  will  show  the  diflferent  nature  of  the  relations 
that  existed  between  Kome  and  her  colonies.  Velleius  Pater- 
culus'  devotes  two  paragraphs  to  the  enumeration  of  the 
colonies  founded  by  Borne,  and  of  certain  communities  to 
which  the  rights  of  citizenship  were  accorded. 

196.  As  regards  the  land  belonging  either  to  the  Roman 
colonies  (that  is  to.  say,  the  land  assugned  to  them  as  colonies,) 
or  to  the  allied  towns  of  Latium  and  Latin  colonies,  or  to  the 
allied  towns  of  Italy,  and  if  we  indud^  the  towns  which  were 
distinguished  firom  them  by  the  peculiarity  of  their  constitution, 
the  municipia,  it  was  in  all  these  cases,  as  a  result  of  the  privi- 
leges of  citizenship,  or  the  commercium  only  having  been 
accorded  to  them,  held  and  treated  as  Quicitarian  property, 
and  consequently  assimilated  to  the  Affer  Romanus. 

We  must  not  overlook  the  importance  of  this  assimilation. 
The  proprietors  of  this  class  of  soil  had  the  territorial  rights 
of  Roman  citizens  (^dominium  ex  jure  Quiritium) ;  they  were 

^  Liyj,  lib.  ix.  §  20 :  ^  Eodem  anno  The  expressiona  of  Festns  on  the  word 

(43A)  primam  prsfecti  Capnn  creari  Prcffectwra:  "  neque  magistratiis  snos 

coepti,  legibnB  ab  L.  Fario  pr»tore  datlB:  habebant/'  apply  to  the  duvmmri  juri 

qumn  ntmmqae  ipsi  pro  remedio  eegris  dietmdo. 

rebus   discordia   intestina   petiasent."  '  Lib.  i.  §§  14  and  15. 

n2 
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subject  to  the  civil  law^  so  far  as  it  applied  to  this  species  of 
property,  and  whereas  in  every  conquered  territory  the  Roman 
law  only  recognized  the  occupiers  of  the  soil  as  tenants  subject  to 
the  payment  of  a  rent  or  annual  tribute  {yectigat)  as  the  price  of 
the  enjoyment  permitted  to  them  (because  the  proprietary  right 
was  supposed  to  be  lodged  in  the  Roman  people),  this  land,  on 
the  contrary,  was  held  under  a  proprietary  title,  and  conse- 
quently its  owners  were  free  from  rent  or  tribute. 

1 97.  As  regards  personal  status,  the  inhabitants  were  divided 
into  citizens  (cit?e*),  colonists  {Romani  colonic  or  simply  coloni\ 
the  allied  Latins  {socii  Latini,  or  simply  Latini)^  Latin  colonists 
(Latini  colonarii\  the  citizens  of  the  municipalities,  or  the 
municipia  (municipes\  foreigners  (^hostesy  or,  in  more  modem 
language,  peregrini\  and,  finally,  barbarians  (barbari). 

Gives. — The  title  of  citizen,  which  was  originally  conferred 
upon  all  the  vanquished,  was,  at  the  time  to  which  we  are  allud- 
ing, regarded  with  great  jealousy.  It  carried  with  it  the  enjoy- 
ment of  civil  rights,  both  of  public  and  private  citizenship,  the 
privilege  of  electing  and  being  elected  to  magistracies,  and  of 
voting  in  the  comitia.  Entire  cities  were  eager  to  obtain  it. 
At  first  it  was  confined  to  those  who  belonged  to  Rome,  or  to 
its  then  narrow  territory.  From  time  to  time,  however,  it  was 
conferred  by  a  plebiscitum  ;  in  some  cases  collectively  to  all  the 
inhabitants  of-  an  Italian  city,  in  others  to  individuals  distin- 
guished by  wealth  or  influence. 

Romani  ColonL — These  colonies  enjoyed  the  ftill  right  of 
private  citizenship  (connubiumy  commerciumyf actio  testamenti), 
but  had  no  share  in  political  rights. 

Socii  Latini. -^The  allied  Latins y  or  simply  Latins,  possessed 
the  rights  of  private  citizenship  accorded  to  the  city  of  which 
they  were  members.  Generally  speaking  this  consisted  of,  1st, 
the  commercium — thus  we  see  them  emancipating  their  sons 
to  Roman  citizens  in  order  that  by  being  enfi*anchised  they 
may  become  citizens;*  and  2nd,  the  f actio  testamenti y  with  the 
rights  attached  to  the  testamentary  act  per  cbs  et  libram,  but 

»  Livy,41,  8:  "Liberoe  BUGS  qnibn»-      mannmitfccrentur,     mancipio     dabant, 
qnibns  Romanis  in  earn  condltionem  nt      libertiniqne  ciyes  essent." 
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not  the  connubiuniy  if  we  except  the  early  and  legendary  period 
of  Roman  history.  The  Latins  could  acquire  complete  rights 
of  citizenship  in  various  ways,  especially  by  virtue  of  having 
held  an  annual  magistracy  in  their  own  coimtry^  or  by  the 
removal  of  their  domicile  to  Rome,  provided  always  that  they 
left  a  child  in  their  own  country,*  or  by  the  fact  of  their  having 
brought  a  public  accusation,  carried  through  to  conviction, 
against  a  citizen  for  extortion.  The  Latini  veteres  had  in 
addition  the  right  of  voting,  provided  they  happened  to  be  at 
Rome  at  the  time  of  the  sitting  of  the  comitia^ 

Latini  colonariu — Latin  colonies  held  a  position  analogous 
to  that  of  the  Latins. 

Municipes, — This  class,  called  by  the  Romans  municeps, 
and  in  the  plural  municipes^  signifying  that  they  took  a  part  in 
the  muneray  that  is  to  say,  in  the  charges,  ftmctions,  and  conse- 
quently in  the  advantages  of  Roman  citizens,^  enjoyed  a  personal 
status  which  varied  according  to  the  concessions  made  to  each 
municipality.  This  status  was  frequently  analogous  to  that  of 
the  Latins,  the  municipia  being  said  to  have  received  the  right 
of  "  Latinity,"  but  differed  in  different  cases. 

Foreigner's, — Three  different  expressions  were  appKed  to  the 
foreigner :  he  was  either  peregrinus^  hostisy  or  bar  bar  us.  The 
peregrinus  was  the  foreigner  whose  country  was  akeady  under 
the  dominion  of  Rome,  but  which  did  not  enjoy  the  rights  of 
Roman  citizenship.  There  were  a  great  number  of  this  class 
established  in  Rome,  and  in  this  respect  the  title  was  applicable 
to  the  majority  both  of  Latins  and  Italians.  The  kostis  was  a 
foreigner  whose  country  had  not  yet  submitted  to  the  dominant 
power,  and  was  therefore  considered  an  enemy.  In  early  times, 
before  the  commencement  of  Rome's  grand  career,  every 
foreigner  was  called  kostis,  and  those  against  whom  hostilities 

^  LItj,  41,8:"  Lex  adcils  ac  nominis  munici^es,  qui  nna  mnniiB  fungi  debenty 

Ladni  qui  sdrpem  ex  sese  domi  relin-  dicti."    Am.   Cell.,  in  the  definition 

querent  debet  nt  cives  Romani  fierent."  quoted  above,  §  193,  note :   "  A  quo 

•  Ibid.  25,  §  3:  "Tribuni  populnm  mtinere capessendo AppellBLtiYidientxir.*' 
sammoTenint :  sitellac[ne  allata  est,  nt  Dig.  50, 1,  Ad  nfunicipalem,  1,  §  1,  f. 
Bortirentar  nbi  Latini  BofEraginm  fer-  Ulp. :  "  Et  proprie  qnidem  mnnicipes 
rent"  appellantor  mnneris  participes,  recepti 

*  Varro,  De  lingtia  latina,  lib.  v.  in  civitate  at  mnnera  nobiscam  face- 
$  179:   '<  Alteram  munus,  qaod  ma-  rent." 

niendi  caosa  imperatom;  41  qao  etiam 
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were  undertaken  were  styled  perduelles.  These  are  ancient 
expressions.^  The  harbarus  was  one  beyond  the  limits  of  civili- 
zation and  the  scope  of  Roman  geographical  knowledge,  the 
sphere  of  which  however  rapidly  expanded.  From  the  Cisal- 
pine Gauls  this  title  passed  to  the  Grauls  beyond  the  Alps,  to 
the  borders  of  the  Ocean,  to  the  island  of  Great  Britain,  to  the 
forests  of  Germany,  and  finally  to  the  unknown  regions  in  the 
north  of  Asia,  whose  hordes  were  destined  in  after  years  to 
overthrow  the  Roman  empire. 

These  were  the  relations  in  which  the  peregrinusy  the  hostis 
and  the  harbarus  stood  to  Rome  :  the  one  in  her  bosom,  or  at 
least  under  her  dominion ;  the  other,  beyond  the  pale  of  her 
influence ;  and  the  third,  outside  the  limits  of  the  empire  and 
beyond  the  reach  of  its  civilization. 


PUBLIC  LAW 


(From  the  Time  op  the  Twelve  Tables  to  the  Submission 
OP  ALL  Italy). 

198.  We  have  been  considering  the  whole  body  of  Roman 
citizens  under  three  heads — the  people,  the  senate,  and  the  king. 
We  shall  now  consider  them  under  another  tripartite  division — 
the  people,  the  senate,  and  the  plebeians. 

At  the  period  at  which  we  have  arrived  the  order  of  the  knights 
has  grown  in  strength  and  importance,  but  has  not  yet  attained 
to  the  full  enjoyment  of  the  privileges  and  the  power  which  it 
is  destined  hereafter  to  exercise.  The  people,  as  a  political  class, 
must  be  regarded  as  composed  of  the  whole  body  of  citizens  with- 
out respect  to  rank  or  fortune.  The  senate,  as  of  persons  inscribed 
by  the  censors  in  their  lists  as  members  of  that  body.  The  ple- 
beians, no  longer  excluded  from  the  enjoyment  of  political  rights, 

*  Yarro,  De  lingua  latina,  lib.  v.  <*  Hostis  apnd  antiqnos  peregrinas  dice- 

§  8 :  **  £t  mnlta  verb^  aliud  nnnc  ob-  batnr,  et  qai  nanc  hostis  perdneUis." 

tendimt,  aliad  ante  mgnificabant,  nt  Dig.  50,  16,  De  verborvm  ngnijwa- 

hottU,  nam  torn  eo  yerbo  dicebant  pere-  tione,  234,  £.  Grains :  "  Quos  nos  hostes 

grinum,  qui  snis  legibns  nteretur,  nnnc  appellamna,  eos  Veteres  perdnelles  ap- 

dicnnt  enm  qnem  tarn  dicebant  perdael-  pellabant,  per  earn  adjectionem  indi- 

lem/'    Festosy  on  the  word  HostU:  cantes  cam  qaibus  bellnm  easet" 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  ROMAN  LAW.  183 

have  now  their  assemblies  and  their  own  laws ;  they  take  a  part 
in  the  government,  are  eligible  to  the  principal  civil  magistra- 
cies, are  enrolled  amongst  the  knights,  and  classed  with  senators. 

198.  The  people,  the  senate  and  the  king  no  longer  monopo- 
lise all  the  power  in  the  state.  Magisterial  offices  have  been 
multiplied ;  the  sovereignty  of  a  single  ruler  has  given  place  to 
the  consulate  of  two ;  the  consulate  in  its  turn  has  disintegrated 
and  given  birth  to  the  offices  of  the  censor,  the  prastor  and 
the  8edile  major ;  the  plebeians  are  headed  by  their  tribimes, 
and,  in  addition  to  these,  there  are  the  inferior  magistrates,  the 
quaestors  and  the  plebeian  aediles.  All  these  offices,  except  that 
of  censor,  are  annual :  some  confer  the  right  of  the  curule  chair 
and  images  {sella  curulisy  imagines  mqforum);  others  enjoy 
neither  of  these  distinctions,  and  the  subordinate  magistrates  are 
styled  magistratus  pedarii. 

The  distinction  of  the  curule  chair  consisted  in  the  privilege 
of  being  carried  and  seated  upon  a  chair  of  honour,  and  was 
enjoyed  both  during  the  tenure  of  office  and  after  it  had  been 
vacated.^  The  dignity  of  the  "images"  was  a  right  which 
some  enjoyed  to  bequeath  to  their  &mily  their  images  or  busts. 
These  statuettes  were  representations  of  any  member  of  a  family 
who  had  filled  any  high  magisterial  office,  and  it  was  a  point  of 
honour  to  preserve  them.  In  ftmeral  processions  they  were  car- 
ried in  state  to  show  the  distinction  to  which  the  family  of  the 
deceased  had  attained.^ 

'  C.  Flavins,  who  published  the  the  respect  which  was  paid  to  the  ex- 
"  Dies  Fasti,"  being  an  aedile,  went  to  ternal  symbols  of  office, 
▼isit  his  colleague  who  was  ill  There  •  These  images  were  not  simple  por- 
happened  to  be  a  number  of  young  traits,  nor  were  they  merely  full  length 
patridana  present  Seeing  the  asdile  figures.  There  are  grounds  for  believ- 
coming,  they  agreed  that  no  one  should  ing  that,  at  least  in  the  funeral  pro- 
rise  on  his  entrance.  The  little  plot  cession,  some  person  assumed  the  cha- 
was  carried  out ;  but  Flarius,  who  racter,  the  robes  of  office  and  insignia 
noticed  what  they  were  about,  ordered  of  the  deceased,  and  played  his  part 
his  attendants  to  bring  in  the  curule  so  that  it  might  appear  that  the  de- 
cbair,  and  mounted  on  that  elevated  ceased  was  present  in  the  procession, 
seat  of  honour  he  confounded,  by  the  But  be  this  as  it  may,  the  represen- 
iclat  of  the  magistracy,  those  who  had  tation  of  the  ancestors  of  the  deceased 
attempted  to  humiliate  him.  (Livy.)  following  the  funeral  car  in  their  curule 
I  relate  this  anecdote  because  it  ex-  chair,  must  have  looked  as  if  they 
hibits  both  the  light  in  which  the  patri-  were  conducting  to  the  tomb  with  pomp 
dans  regarded  the  admission  of  the  the  deceased  whom  death  had  asso- 
plebeians  to  Uie  high  ma^stracies,  and  dated  with  them.    We  cannot  wonder 
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200.  The  Legislative  Power.  This  was  exercised  by  the 
people,  the  senate  and  the  plebeians;  by  the  people  and  the 
senate  in  enacting  leges y  the  one  voting  the  other  initiating ;  by 
the  plebeians  in  their  plebiscita. 

We  must  say  a  few  words  upon  these  three  sources  of  law — 
the  leffes,  the  plebiscita^  and  the  senatus  consulta. 

First,  the  leges  were  enacted  by  the  comitia  centuriata^  for 
we  may  regard  the  curies  as  having  only  a  fictitious  existence, 
and  constituting  a  machinery  merely  for  the  investiture  of  the 
imperiuniy  or  in  connection  with  the  determination  of  certain 
fiimUy  rights  for  which  ancient  custom  rendered  the  confirmation 
by  the  curies  necessary.  The  province  of  the  senate  was  to 
concvur  in  the  enactment  of  laws.  Projected  laws  were  usually 
prepared  and  discussed  by  it ;  the  comitia  were  convoked  by  a 
senatorial  magistrate  with  their  authority,  and  by  him  the  laws 
were  proposed.  The  centuries,  on  their 'part,  had  no  power 
to  make  any  alteration  whatever  in  the  proposed  law.  Each 
citizen  in  passing  before  the  scrutineer  simply  pronounced  an 
affirmative  or  a  negative  in  fevour  of  or  against  the  proposed 
enactment,  and  the  vote  was  given  audibly.  An  inauspicious 
omen,  or  the  sound  of  thunder,  could  at  any  time  dissolve  the 
assembly.  {Jove  tonante  cum  populo  agere  nefas.)  The  auc- 
toritas  of  the  senate,  as  given  to  the  decisions  of  the  comitia 
centuriata^  was  a  mere  form,  for  after  the  lex  Publilia  was 
passed,  that  auctoritas  had  to  be  given  before  the  votes  were 
taken. 

Secondly,  the  plebiscita  emanated  firom  the  plebeian  assem- 
blies convoked  by  tribes  in  the  forum  or  Capitol,  the  tribunes 
having  the  initiative;  the  vote  was  given  audibly,  as  in  the 
case  of  the  centuries,  and  after  the  Publilian  and  Hortensian 
law  came  into  force  neither  the  vote  of  the  centuries  nor  the 
sanction  of  the  senate  was  necessary  to  make  the  plebiscita 
binding  upon  both  orders. 

at  the  Romans  bo  aocnrately  distin-  the  number  attested  pnblicly  the  recent 

gmshing  between  the  old  and  the  new  origin  of  the  family ;  bat  where  a  lone 

families,  since  at  each  f aneral  proces-  line  of  ancestors  appeared  in  the  faner^ 

slon  the  dead  and  the  living  were  thns  cortege,  thej  represented  the  dignity  of 

rennited.    When  two  or  three  onlj  of  a  race  which  was  able  to  trace  its  ongin 

these  deceased  consular  dignitaries  ap-  to  the  earliest  periods  of  Rome, 
peared  in  the  procession,  the  paucity  of 
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Thirdly,  the  authority  of  the  senatus  consulta,  so  far  as 
relates  to  the  government  and  the  higher  branches  of  the 
administration,  is  indisputable,  but  Roman  jurists  question  their 
authority  in  matters  of  private  law,  even  at  a  later  date ;  and 
the  few  of  this  description  quoted  relate  to  some  public  matters 
besides.* 

201.  To  these  sources  of  the  written  law  must  be  added 
others  derived  from  customary  law,  such  as  the  interpretation 
and  authority  of  the  jurists  {interpretation  opinions  of  the  bar 
resulting  firom  discussion,  litigation  and  decisions  {disputatio 
fori),  usages  long  observed  though  unwritten,  and  especially 
those  handed  down  from  antiquity  (mores  mqjorum),  which 
were  always  regarded  as  binding.  Laws  of  this  kind,  says 
Pomponius,  had  no  categorical  appellation,  as  was  the  case 
with  the  legesy  the  plebiscita  and  the  senatus  consulta,  and 
were  only  distinguished  by  the  generic  term  jus  civile,^  a  term 
applicable  to  all  the  laws  peculiar  to  citizens,  but  here  used  in 
a  technical  sense. 

Finally,  in  order  to  have  a  complete  picture  of  the  elements 
of  legislation  at  this  period  it  is  necessary  to  add  the  actiones 
legisy  for  notwithstanding  the  &ct  that  the  formulas  attached  to 
the  different  classes  of  suits  had  been  published  by  Flavius, 
they  nevertheless  continued  to  comprise  a  separate  department 
or  branch  of  the  law. 

202.  Executive  Power.  Properly  speaking,  the  entire 
executive  power  as  to  deliberation  and  determination  of  matters 
affecting  the  superior  departments  of  the  administration  was 
lodged  in  the  senate  ;  its  action,  however,  was  not  in  every  case 
direct,  inasmuch  as  it  was  frequently  exercised  through  tiie 
intervention  of  senatorial  magistrates.     It  directed  the  consuls 

*  Whenever  a  plebeian  tribune  inter-  dispntatio  et  hoc  jus,  qaod  sine  scripto 
fered  by  his  veto  with  the  decision  of  venit,  compositnm  a  prudentibns,  pro- 
the  senate,  it  was  then  called  a  senattis  pria  parte  ali^na  non  appellatnr,  nt 
auetoritaM  and  not  sen4it'(U  consultum.  csterte  partes  jnris  suis  nominibns  de- 

*  ''His  legiboslatis  coepit, nt  natnra-  signantnr,  datis  propriis  nominibns  oe- 
liter  eyenire  solet,  nt  interpretatio  de-  teris  partibns :  sed  commnni  nomine 
sideraret  pmdentinm  anctontate  neces-  appellatnr  Jns  civile."  Dig.  1,  2,  J)e 
sariam  esse  dispntationem  fori.    Hssc  arig.JKrit,  2,  §  6,  f.  Pomp. 
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and  the  praetors,  imposed  conditions  upon  vanquished  nations, 
rewarded  or  punished  the  colonies  and  the  allies  according  as 
they  merited  the  pleasure  or  displeasure  of  Rome,  and  deter- 
mined disputes  in  cases  where  nations  were  the  litigating  parties. 
The  senate  was  not  inaptly  described  by  the  eulogy  of  Pyrrhus 
**  as  an  assembly  of  kings." 

203.  The  executive  magistrates  personally  and  directly 
charged  with  the  duties  of  tiie  administration  were :  1st,  The 
consuls,  who  not  only  held  sway  in  Rome,  but  one  of  whose 
special  functions  was  the  command  of  the  army ;  2nd,  The 
two  urban  praetors,  who,  independently  of  their  judicial  office, 
could  act  for  the  consuls  during  their  absence  from  Rome,  and 
also  in  their  turn,  when  necessary,  be  replaced  by  the  consuls ; 
3rd,  The  two  censors,  who  conducted  the  census,  arranged  the 
citizens  in  classes  and  fixed  the  rate  of  taxation  for  each; 
4th,  The  two  (sdiles  majores,  who  superintended  the  higher 
departments  of  the  police  administration ;  and  5th  and  finally. 
The  quaestors  and  plebeian  aediles,  though,  properly  speaking, 
these  were  but  magistrates  of  a  particular  class. 

204.  The  plebeian  tribunes,  who  were  elected  by  the  tribes, 
at  the  period  to  which  we  are  referring,  to  the  number  of  ten, 
that  is,  two  for  each  class  as  determined  by  the  census,*  were 
not  exactly  part  of  the  executive  administration,  but  were  in- 
tended to  act  as  a  sort  of  balance  of  power  within  the  state. 
They  were  not,  in  the  sense  in  which  the  word  was  understood 
by  the  Romans,  magistrates  exercising  any  actual  executive 
functions  or  jurisdiction  {imperiuniy  jurisdictio).  While  the 
consuls  enjoyed  the  imperiuniy  the  authority  which  the  tribunes 
exercised,  called  the  auxilium^  only  empowered  them  to  oflFer, 

*  Livj,  lib.  ii.  §  58 :  **  Tnm  primmn  (oonsnles^,  penes  se  (tribunos)  aaxiliam 
(an.  283)tribatia  comiciis  creatitribimi  tantnm  sit."  Lib.  ii.  §  83  :  "Qnibus 
snnt;  nnmeroetiamadditostreSfperinde  (tribanis)  aoxilii  latio  advenms  con- 
ac  duo  antea  fnerint,  Fiso  anctor  est"  snles  esset."  Cicero,  De  legiby^,  lib. 
Lib.  iii.  §  80 :  **  Tricesimo  sexto  anno  a  iii.  §  8 :  ''  Plebes  qnos  pro  se  contra 
primis  tribnnis  plebis  (an.  297)»  decern  yim,  auxilii  ergo,  decern  creassit." 
creati  snnt,  Mm  ex  singulis  classibns:  CiaLude,  from  the  Ihbles  of  Lyons:  "In 
itaqnecantnmestntposteacrearentnr."  anxilinm     plebis     creatos    tribnnos." 

•  Livy,  lib.  yi.  §  37:  "Non  posse  Festns,  on  tbe  words  Saeer  wons: 
icqno  jare  agi,  nbi  imperinm  penes  illos  *'  Saccr  mona  appellatur  trans  Anienem 
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individually)  their  support  or  opposition  to  measures  put  forward 
either  by  the  consuls  or  by  other  magistrates.  Their  support 
consisted  in  merely  abstaining  from  interference  when  any  mea- 
sure was  put  forward  of  which  they  approved.  Their  oppo- 
sition was  called  intercession  and  might  be  exercised  with 
reference  to  any  action  taken  by  their  own  colleagues.*  This 
power  oi  intercessio  extended  even  to  the  decrees  of  the  senate; 
and  as  at  the  time  we  are  speaking  of  the  tribunes  had  not  been 
admitted  into  the  senatorial  body,  they  used  to  be  seated^  as 
Valerius  Maximus  says,  upon  their  bench  before  the  door  of 
the  hall,  where  .they  carefidly  examined  the  decrees  which  were 
there  submitted  to  them,  and  marked  with  the  letter  T  those 
which  they  purposed  allowing  to  pass  without  opposition.* 
Their  authority,  however,  was  soon  to  extend.  They  had  in 
fiict  already  begun  to  take  a  more  active  part  in  the  govern- 
ment, as  it  was  they  who  convoked  the  comitia  by  tribunes 
and  introduced  j9/e&t«ci7a  {rogationes).  They  summoned  before 
them  citizens  and  even  magistrates,  and  more  than  once  they 
had  condemned  consuls,  upon  laying  down  their  consulate,  who 
during  their  office  had  proved  themselves  hostile  to  the  interests 
of  the  plebeians.  The  senate,  in  calling  them  to  their  aid  in 
order  to  restrain  the  consuls  from  nominating  a  dictator  in 
B.  c.  432,  had  given  them  a  coercive  power  of  which  they  were 
not  slow  to  avail  themselves.  And  this  was  the  origin  of  the 
potestas  or  vis  tribunicia^  which  occupies  so  important  a  place 

panlo  nitra  tertinm  miliariam;    ^uod  bat;  ante  valvas  an  tern  positis  snbsel- 

enxD  plebes,  cnm  secessisset  a  patribna,  liis,  decreta  Patmm  attentissima  cura 

ereatis  tribnnis  plebis,  qni  sibi  easent  examinabant,  nt,  si  qna  ex  eis  impro- 

anxilio,  discedentes   Joyi    consecraye-  bassent,  rata  esse  non  sinerent :  itaqne 

rtint"  yeteribns  Senatns  consultis  T  littera 

^  The  patricians  frequently  interfered  snbscribi  solebat,  eaque  nota  significa- 

by  means  of  inter oeisio  with  the  acts  batnr,  ilia  tribnnos  qnoqne  censnisse.'' 
of  plebeian  tribunes  of  which  thej  dis-  •  Liyy,  lib.  iv.  §  26  :  "  *  Vos,  inqnit, 

approyed.    See  in  Livy,  lib.  yi.  §  38,  tribnni   plebis,  qnoniam   ad   extrema 

the  case  of  the  tribunes  C.  Lidnins  and  yentutn  est,  Senatns  appellat,  ut   in 

li.  Sextins,  who  refused  to  }ield  to  the  tanto  discrimine  reipnblicie  dictatorem 

intereessio  of  their  colleagnes,  and  the  dicere   consules   pro   potestate    yestra 

efforts  of  M.  F.  Camillus,  irregularly  cogatis.'    Qua  yoce  audita,  occasionem 

elected  dictator  by  the  patricians,  to  oblatam  rati  tribnni  augends  potestatis 

support  this  intercessio.  accednnt,  proque  collegio  pronuntiant : 

•  Val.  Max.  lib.  ii.  ch.  8,  §  7 :  "  Illud  *  Placere  consules  Senatui  dicto  andi- 

quoqne  memoria  repetendnm  est,  auod  entes  esse :  si  adyersus  consensum  am- 

triboni  plebis  intrare  curiam  non  lice-  plissimi  ordinis  ultra  tendant,  in  yincula 
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in  the  political  history  of  Bome^  for  when  once  the  tribunes  had 
been  invested  with  this  power  they  took  care  to  retain  and  to 
improve  the  advantage  thus  gained. 

206.  Electoral  Power.  The  people  and  the  plebeians 
exercised  the  privilege  of  electing  different  magistrates.  The 
people,  assembled  by  centuries,  created  consuls,  praetors  and  the 
(Bdiles  mcfjores.  The  plebeians  nominated  the  quaestors,  the 
plebeian  aediles,  and  especially  the  plebeian  tribunes.  They 
also  elected  the  Pontifex  Maximus  from  among  the  College  of 
Pontiffs,  whenever  a  vacancy  occurred,  for  this  office  was  held 
for  life.  Here  we  find  a  remarkable  instance  of  a  symbolic 
ceremony  being  retained  long  after  the  reality  was  gone.  The 
election  of  the  Pontifex  Maximus  belonged  originally  to  the 
curies,  and  when  the  privilege  came  to  be  conferred  upon  the 
tribes,  it  was  necessary  that  there  should  be  a  curial  law  to 
sanction  the  election.  And  this  respect  for  ancient  usage  was 
also  evinced  by  retaining  the  thirty  lictors,  each  representing 
one  of  the  thirty  old  curies,  and  the  augurs,  who  conducted  the 
religious  ceremonies,  tlie  lictors  adopting  that  which  the  tribunes 
had  already  determined  upon. 

206.  Judicial  Power.  This  power  was  in  the  hands  of 
the  people,  the  plebeians  and  the  praetors ;  but  we  must  distin- 
guish between  jurisdiction  in  civil  and  criminal  matters.  In 
criminal  matters  the  jurisdiction  was  in  the  comitia  centuriata 
and  the  comitia  tributa  :  in  the  quaestors,  as  commissioned  by 
the  comitia  ;  in  the  senate,  as  commissioned  by  the  comitiay  and 
as  acting  on  its  own  inherent  authority  according  to  the  nature 
of  the  case ;  in  the  consuls  and  praetors,  as  commissioned  by 
the  senate.  The  comitia  centuriata  could  alone  pronounce 
sentence  of  death ;  the  comitia  tributa  that  of  exile  or  fine, 
chiefly  as  a  political  pimishment.  If  it  happened  to  be  a  matter 
of  some  public  offence  to  which  the  attention  of  the  citizens 

se  dad  eos  jnssnroe.'"    Lib.  y.  §  9:      anctoritate Senatns essent, se  in  yincnla 
*<  Inter  hac  tribani  plebis .    .    .  feroces      eos  dnci  jnssuros  esse." 
repente  minari  tribnnis  militam,  nisi  in 
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was  directed,  and  in  which  the  accused  was  a  magistrate,  or 
consular  dignitary,  the  centuries  or  the  tribes  very  rarely  re- 
mitted their  right  to  any  other  body.  If  the  accused  person 
was  in  a  humble  position  in  life,  or  the  offence  with  which  he 
was  charged  was  a  trivial  one,  or  a  private  crime,  they  generally 
delegated  their  power  to  a  gumstor  parricidii,  and  the  senate 
also  in  such  cases  generally  commissioned  a  quaestor  or  magis- 
trate to  try  the  prisoner,  the  people  very  rarely  claiming  their 
privilege.  And  in  the  case  of  foreigners  or  slaves  or  other 
persons  who  were  not  in  the  enjoyment  of  the  rights  of  citizens, 
or  where  it  was  merely  a  matter  which  required  some  slight 
penalty,  the  praetor  was  the  proper  person  to  try  it.  The  cen- 
tumvirs  also  appear  to  have  had  some  criminal  jurisdiction, 
but  we  know  very  little  of  its  nature  and  extent. 

207.  In  civil  cases  the  action  was  commenced  before  the 
praetor,  in  whose  presence  all  the  religious  formulae  of  the  leffis 
actiones  were  performed  and  the  suit  organized.  It  was  he  who 
had  the  jurisdictio  (jus  dicit,  addiciiy  edicit),  and  the  public  au- 
thority (imperium).  The  formalities  having  been  gone  through 
before  him  (injure),  if  the  matter  was  such  as  could  not  be 
determined  by  him,  that  is  to  say,  by  a  simple  declaration  of 
the  law,  he  appointed  either  a  single  judge,  or  one  or  more 
arbitrators,  who  were  selected  from  the  senatorial  order,  or 
agreed  upon  by  the  parties,  or  ascertained  by  lot,  to  determine 
the  matter.  In  certain  instances  he  remitted  the  case  to  the 
centmnviral  tribunal  to  be  heard  either  by  the  whole  chamber, 
its  four  sections  sitting  together,  or  by  one  or  more  of  them. 
The  centumviral  tribimal  took  cognizance  of  state  matters, 
questions  of  Quiritarian  property  and  succession  ;  the  judge  or 
arbitrator  of  matters  of  obligatio  and  possessio.  In  cases  in 
which  strangers  were  concerned,  who  could  not  have  recourse  to 
the  actiones  leffis,  the  parties  were  remitted  by  the  magistrate 
to  recuperators,  selected  at  the  time,  usually  either  three  or  five 
in  number,  from  among  the  people  who  happened  to  be  on  the 

.  spot. 

208.  M.  Laboulaye,  in  his  Essai  sur  les  lois  criminelles  de$ 
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Romains  concernant  la  responsabiliie  des  magistrats,  has  traced, 
in  a  most  interestmg  manner^  the  machinery  by  which  the  poli- 
tical equilibrium  in  the  republic  was  maintained.  He  has 
shown  how  the  different  powers,  which  were  ill-defined  and 
allowed  of  the  principle  of  reciprocal  action,  were  yet  kept  in 
harmonious  co-operation ;  how  the  magisterial  offices,  which,  for 
the  most  part,  ran  two  or  more  abreast  of  one  another,  yet  worked 
without  clashing;  how  the  magistrates  themselves,  some  of 
whom  resembled  a  class  of  hierarchs  enjoying  the  dignity  of 
their  caste,  but  without  actual  authority,  such  as  a  superior  has 
over  an  inferior,  carried  on  the  duties  of  their  office  ;  and  how,  in 
a  state  where  every  official  was  independent  and  irresponsible 
during  the  tenure  of  office,  and  where  all  the  different  parts  of  this 
system  were  constantly  coming  into  contact,  the  whole  machi- 
nery of  the  administration  was  yet  maintained  in  good  working 
order. 

One  of  the  chief  instruments  of  this  equilibrium  in  the  state 
machinery  was  the  principle  by  which  two  or  more  magistracies 
existed  co-extensive  and  parallel  with  one  another,  the  right  of 
veto  and  power  of  check  which  each  magistrate  might  exercise 
upon  his  brother  official  whether  equal  or  inferior,  and  which 
the  tribunes  of  the  plebeians  might  exercise  over  all  magistrates 
and  even  the  senate.  Thus,  though  without  having  actual 
authority  one  over  another,  the  one  was  able  to  control,  to  check 
or  annul  the  acts  of  another.  They  thus  came  into  frequent 
contact,  and  although  each  could  act  separately,  yet  all  being 
similarly  situated  in  this  respect,  they  were  obliged  to  act  in 
concert,  or  at  least  to  ascertain  that  they  were  not  likely  to 
be  opposed  or  interfered  with  before  they  could  be  sure  that 
their  proceedings  would  not  be  annulled.  And  in  this  manner, 
even  in  the  case  of  the  colleague  of  a  consul,  a  censor  or  a 
plebeian  tribime,  there  was  a  check  and  a  safeguard  against 
abuse  of  authority,  against  injustice  or  arbitrary  power.  This 
principle,  instead  of  resulting  in  establishing  equilibrium  in  the 
machinery  of  the  administration,  might  have  degenerated  into 
a  mere  obstacle  to  all  progress,  had  it  not  been  that  public  spirit,  . 
attachment  to  national  institutions,  and  reverence  for  precedents, 
prevented  the  system  from  being  abused. 
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209.  The  process  by  which  an  individual  plebeian  tribune 
or  a  magistrate  could  intervene  to  arrest  the  action  or  decision 
of  a  colleague  or  of  any  other  authority,  equal  or  inferior  to  his 
own,  was  styled,  as  we  have  aheady  seen,  intercessioy  tnteree- 
derey  and  the  fact  of  demanding  the  interference  of  a  tribune  or 
of  a  niagistrate  was  called  the  tribunum  appellarey  collegam  or 
moffistratum  appellare^  These  proceedings,  combined  with 
the  provocatio  ad  populuniy  originated  the  institution  of  appeal 
{appellatio  or  provocatio)^  an  institution  which  underwent  cer- 
tain modifications  under  the  emperors.  That  is  also  the  origin 
of  our  word  "  appeal,"  which  we  have  to  a  certain  extent  di- 
verted fi*om  its  original  grammatical  signification,  usage  having 
&miliarized  the  idea  of  "  appealing  to  a  superior  judge,"  instead 
of"  appealing  the  superior  judge." 

As  regards  the  intercessio  as  it  existed  under  the  republic, 
Cicero  in  his  treatise  De  legibus  has  given  us  an  example  of  the 
formula  in  these  words :  "  Par  majorve  potestas  plus  valeto^^ 
and  he  adds,  to  check  an  abuse  by  intercession  is  the  act  of  a 
good  citizen,  "  Intercessor  rei  mal<B  salutaris  civis  esto,^^ 


SACKED  LAW. 


210.  Sacred  law,  whose  influence  on  the  government  and  on 
the  civil  law  was  always  felt  and  frequently  exercised,  had  also 
undergone  several  changes. 

After  the  abolition   of  the  regal  power,  the  functions  of 

*  Livy,  lib.  11.  §  27.    In  early  Boman  prseddU,   sablata  proYOcatlone,   Inter- 

hlstory,  under  the  consulate  of  P.  Ser-  cesslonem    qaoqne    consensu    snstulc- 

tIUus  and  Appios  Clandlns,  in  a  case  rant :    qnnm  pnores  decemrlrl  appcl- 

where  the  latter  acted  harshly  towards  latione  coUegae  corrigl  reddlta  ab  se 

a  debtor,  the  debtor  happening  to  be  jara  talissent;    et   quaedam,  qno:  sul 

a  soldier,    appealed   to  his  colleagne.  pdicii  videri  possent,  ad  popnlam  re- 

"  Qnod  ubi  cni  militi  inciderat  coUega  jecissent'*    Farther  on  (lib.  iv.  §  26) : 

appellabat."     And  at  a  later  period  "  Vos  tribnni  plebls  Senatus  appellat." 

(lib.  iii.  §  36),  when  speaking  of  the  See  §  181,  note  2.    See  also  Dig.  49,  1, 

second  decemyirate,  which   had   sup-  De  appellationihnSy  1,  §  8,  f.  Ulp. : 

pressed  not  merely  the  provocatio  ad  **  Cum  allnm  appellare  deberet  allum 

popnlum    bat    also    the    intercesHo,  appellayerit — ^Prsefectnm  nrbis  appel- 

which  had  not  been  interfered  with  by  lasset." 

the  first  decemvirate,  he  says :  "  Nam,  '  Cicero,  De  leg,,  lib.  iii.  §  4.    See 

prteterqaam  qnod  in  populo  nihil  erat  also  §  8. 
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Pontifex  Maximus^  which  had  been  exercised  by  the  kingSy 
became  a  distinct  office^  the  election  to  it  being  made  by  the 
tribunes  and  confirmed  by  the  curies.  It  differed  from  other 
magistracies^  inasmuch  as  it  was  for  life  and  not  annual.  The 
Pontifex  Maximus  had  the  dignity  of  the  curule  chair  and 
^^  images/'  and  a  tribunal,  where  he  determined  aU  matters 
connected  with  religion.  He  was  the  custodian  of  the  annals 
of  historical  events,  which  he  recorded  by  entering  them  in 
tables.  These  tables,  which  were  exposed  to  view  in  his  resi- 
dence, were  known  as  the  Annales  Maximi.  The  eclipse  of  the 
sun  which  took  place  on  the  5th  June,  b.  C.  399,  and  which 
was  entered  in  these  Annals,  and  from  which  astronomers  made 
their  calculations  as  to  the  dates  of  eclipses  which  had  taken 
place  as  far  back  as  the  reign  of  Komulus,  as  we  learn  from 
Cicero  (^De  republica\  fixes  a  date  from  which  historical  critics 
cannot  question  the  existence  of  these  Annals,  or  the  &ct  that 
Koman  authors  could  avail  themselves  of  such  calculations.' 

At  the  period  at  which  we  have  arrived,  the  College  of  the 
Pontiifs  had  been  increased  and  its  number  raised  to  eight,  that 
of  the  augurs  to  nine,  and  the  plebeians  had  become  eligible  to 
these  offices. 


CIVIL  LAW. 

211.  The  civil  law,  in  its  relation  to  persons,  things,  pro- 
perty, wills,  successions,  contracts,  and  actiones  legisy  is  stamped, 
in  each  case,  with  features  of  an  essentially  Koman  character. 

212.  Persons.  Under  this  category  are  classed  the  rights 
exercised  by  men,  whether  heads  of  families,  that  is,  sui  Jurisy 
or,  alieni  juris,  that  is,  subject  to  another ;  the  authority  over 
slaves;  paternal  ^ower,  potestas ;  marital  rights,  manus.     All 

*  Cicero,  De  repuhli4)a,  lib.  i.  §  26 :  sollertia,  at  ex    hoc   die  quern  apnd 

<*  Qui  (Ennins)  at  scribit,  anno  CCC.  Ennium  et  in  Maximis  Annalibas  con- 

qainquagesimo  fere  post  Romam  con-  signatam  yidemas,  superiorcs  solis  de- 

ditam,  fcctiones  repatatse  sint  asqae  ad  illam 

.  .  .  Nonto  Junto  soil  Inua  obstltlt  ot  nox.  qnas    nonis  qaintilibas    fait  regnante 

Atqae  hac  in  re  tanta  inest  ratio  atqae  Homulo." 
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these  at  the  period  at  which  we  have  arrived  were  still  intact 
and  in  the  condition  we  have  shown.  In  addition  to  these^  we 
have  the  mancipium,  or  the  rights  acquired  over  the  freeman 
who  has  been  purchased^  and  over  the  debtor  who  has  been 
adjudged  to  his  creditor  by  the  magistrate  in  payment  of  a  debt 
or  for  the  reparation  of  any  damage,  addictus  (after  the  Papirian 
law  the  condition  described  by  the  word  nexus  ceased  to  exist) — 
agnatio,  the  civil  bond  confined  to  the  relationship  existing 
between  the  members  of  the  same  fiimily,  and  entirely  distinct 
from  the  relationship  by  blood,  cognatio — the  gentilitaSy  or  the 
agnation  of  &milies,  which  had  been  from  the  earliest  times 
ingenui,  or  free  from  the  taint  of  vassalage,  a  species  of  civil 
parentage  which  had  relation  to  clients  or  the  enfranchised  de- 
rived from  clients — and,  finally,  the  perpetual  tutelage  to  which 
a  feEQale  was  subject  during  her  entire  life. 

213.  Things.  Under  the  head  of  things  and  property  we 
have  res  mancipiy  and  res  nee  mancipiy  the  two  classes  of  things 
according  as  they  were  or  were  not  susceptible  of  mancipation — 
the  mancipium  or  ownership  of  a  Roman  citizen,  Quiritarian 
tenure,  relating  to  ordinary  property,  and  indestructible  except 
by  legal  process  {mancipatioy  in  jure  cessio  or  addicHoy  adjudi- 
cation usucapio,  lex,  according  to  the  Quiritarian  law — traditio 
according  to  the  jus  gentium  for  things  nee  mancipi) ;  so  that 
he  who  had  delivered  to  another  or  had  abandoned  a  thing 
could  nevertheless,  within  a  certain  time,  if  it  was  a  res  mancipi, 
recover  it  unless  it  had  been  alienated  in  the  form  required  for 
the  transfer  of  that  class  of  property. 

214.  Testaments  (Wills).  The  absolute  liberty  enjoyed 
by  the  head  of  a  fiunily  of  disposing  at  wiU  of  all  his  property, 
even  including  that  acquired  by  the  members  of  his  family,  and 
without  their  interference — ^forms  of  will  which  heretofore  had 
required  a  decree  of  the  curies  to  validate  them  (testamentum 
calatis  comitiis),  but  at  this  period  were  made  by  a  solemn  and 
fictitious  sale  of  the  inheritance  (testamentum  per  ces  et  libram, 
per  mancipationem). 

O 
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21 6.  Succession.  This  was  the  right  of  inheritance,  not 
according  to  the  ties  of  blood  relationship,  biit  to  those  of  civil 
connection  {agnatioy  gentilitas).  The  son  transferred  from  his 
family  lost  all  rights  in  connection  with  it,  neither  could  the 
mother  succeed  to  the  child,  nor  the  child  to  the  mother. 

216.  Contracts.  The  ceremony  per  <bs  et  lihram,  or  the 
mancipation  generically  the  nexum,  was  the  mode  of  contracting 
obligations  as  well  as  of  transferring  property,  inasmuch  as  the 
words  pronounced  in  this  formula  {mancipatio)  constituted  the 
binding  transaction  between  the  parties  {lex  mancipii) ;  subse- 
quently a  new  form  of  contract  was  introduced,  the  contract 
verbis  (or  sponsiOy  stipulatid).  This  was  the  first  offshoot  from 
the  nexurrty  inasmuch  as  the  words  were  detached  from  the  cere- 
mony, the  weighing  per  cbs  et  libram  being  held  as  performed, 
and  the  parties  confining  themselves  to  the  formal  question  and 
answer,  in  Quiritarian  phraseology,  that  being  alone  admissible 
and  exclusively  peculiar  to  Koman  citizens :  Spondes-ne  f 
Spondeo,  Every  form  of  contract  not  conducted  with  this 
form  of  the  nexum  or  the  sponsio  failed  to  produce  any  obliga- 
tion ;  the  sale  (venum  datio)^  the  letting  and  hiring  {locatio 
conductio),  the  baibnent  {man-daturn)y  the  partnership  {sode^ 
tatem  co^ire\  not  constituting  a  binding  contract  (as  their 
respective  denominations  clearly  indicate),  except  by  the  part 
performance  of  one  of  the  parties  to  the  agreement,  and  not  by 
the  simple  agreement  itself. 

217.  The  AcTiONES.  Under  this  head  are  classed  the 
representative  symbols,  the  sacerdotal  acts  and  consecrated 
formulas  in  the  four  legis  actiones— the  sacramentum  and  the 
judicis  postulatioy  in  the  institution  and  conduct  of  suits — the 
manus  injecUo  chiefly,  and  the  pignoris  capio  exclusively,  as 
forms  of  execution ;  the  suit  was  dismissed,  and  the  claimant 
deprived  of  redress,  if  he  failed  to  observe  accurately  every 
detail  of  formality,  without  the  power  of  reinstituting  the  suit. 

21 8.  Such  were  the  elements  and  characteristics  peculiar  to 
Roman  law,  and  not  to  be  found  in  any  other  legal  system. 
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We  have  arrived  at  the  middle  of  the  republican  period,  when 
Rome  still  enjoyed  the  full  vigour  and  hardihood  of  early  youth, 
strong  in  the  freshness  of  the  first  principles  of  its  constitution 
and  the  success  of  its  arms ;  but  we  have  approached  the  ex- 
treme limit  of  this  epoch.  Successful  military  enterprise  in 
distant  lands  was  followed  by  the  increase  of  wealth  and  the 
growth  of  luxury.  With  the  consequent  influx  of  foreigners 
came  a  recognition  of  the  principles  of  the  jus  gentium  and  the 
praetorian  laws,  gradually  superseding  the  public  and  the  Quiri- 
tarian  civil  law. 


Maimers  and  Customs. 

219.  The  early  customs  connected  with  the  legal  system  of 
the  Komans  had  been  at  the  epoch  at  which  we  have  arrived 
for  the  most  part  transformed  into  laws.  There  were,  however, 
several  ancient  usages  in  vogue  which  are  worth  attending  to, 
inasmuch  as  they  serve  to  depict  some  characteristic  features  of 
the  age.  Thus,  for  instance,  we  find  leaders  devoting  them- 
selves to  the  gods  for  the  sake  of  the  republic,  in  order  that  the 
legions  and  auxiliaries  of  the  enemy  might  be  involved  in  the 
same  fate  ;*  dictators  laying  aside  the  sword  in  order  to  return 
to  the  plough,  and  resigning  the  command  of  an  army  to  attend 
to  the  cultivation  of  their  fields;  and  consuls  receiving  the 
envoys  of  foreign  nations  seated  at  a  rustic  table  decorated  with 
vases  of  clay.  We  find  luxury  controlled  by  sumptuary  laws, 
and,  what  is  of  infinitely  greater  importance,  by  public  opinion, 
so  that  a  consul  was  branded  by  the  censor  because  he  possessed 
a  silver  vessel  weighing  ten  pounds.  Purple  was  scarcely  per- 
mitted upon  the  official  robe  of  the  magistrate,  the  prcBtexta^ 
was  forbidden  to  the  simple  citizen,  and  the  toga  to  which  he 
was  entitled  could  neither  be  worn  by  the  slave  or  the  foreigner ; 

*  Liyy,  lib.  Tiii.  J  9 :  "  Deorum  ope  tenns  recorded  by  Livy. 

opus  est.    Ageduin,  Fontlfex  pablicns  '  We  mast  Dot  confoand  ihApratexta 

populi  Romani,  prsei  verba,  qnibas  me  of  tbe  magistrate  with  that  of  the  youth 

pro  legionibnsdeToveam."    Andander  between  the  age  of  twelve  aod  the  time 

the  Erection  of  the  Fontifex  Maximos  when  as  a  citizen  he  assumed  the  toga 

he  pronounces  a  sacred  formula  in  the  wHlU, 
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hospitality  was  exercised  in  the  most  simple  fashion^  and  every 
feature  in  the  social  condition  of  the  state  was  stamped  with  the 
double  impress  of  vigour  and  poverty.  But  as  in  the  case  of 
law,  so  also  in  that  of  the  manners  of  the  people,  the  period  at 
which  we  have  arrived  in  the  history  of  Rome  was  soon  to  be 
followed  by  an  era  of  progress.  The  riches  of  Tarentum  and 
of  Italy  were  preparing  the  way  for  the  reform ;  while,  on  the 
other  hand,  the  decline  of  the  patriciate  and  the  elevation  of  the 
plebeians  resulted  in  the  displacement  of  certain  ancient  land- 
marks of  custom ;  clientage  had  begun  to  decline  preparatory 
to  its  total  decay ;  the  bond  of  union  which  it  produced  was 
becoming  relaxed,  and  the  utility  of  the  institution  decreasing. 
A  large  portion  of  the  plebeians  had  become  altogether  inde- 
pendent; as  new  comers  they  were  no  longer  of  necessity 
attached  as  in  the  early  days  of  Rome  to  a  patron,  and  the 
adoption  of  the  allied  towns  and  entire  provinces  as  clients,  in 
the  place  of  citizens,  by  the  great,  was  coming  into  vogue. 


ni.  FROM  THE  TOTAL  SUBJUGATION  OF  ITALY  TO 
THE  EMPIRE. 

220.  History  records  few  instances  of  a  sudden  revolution  in 
the  political  laws  of  a  state ;  an  abrupt  change  in  the  manners  of 
a  people  is  a  phenomenon  never  witnessed.  It  is  true  a  super- 
ficial observer  may  beUeve  in  the  occurrence  of  such  revolutions, 
for  he  only  sees  events  when  they  have  become  conspicuous  to 
aU  mankind ;  but  the  judicial  mind,  that  takes  notes  of  causes 
and  calculates  their  effects,  will  never  be  so  deceived.  At  this 
epoch  the  Romans  were  flushed  with  the  glory  of  success. 
Italy  had  already  acknowledged  their  sway,  and  another  cen- 
tury was  to  see  it  extended  over  Africa  and  Asia.  But  we 
must  not  overlook  the  fact  that  they  did  not  always  retain  the 
primitive  simplicity  and  the  austere  manner  of  former  days,  nor 
leap  suddenly  to  that  height  of  power,  where  in  the  plenitude  of 
their  prosperity,  and  in  the  pride  of  art,  luxury  and  wealth,  they 
could  cease  to  regard  the  virtues  of  self-restraint  and  mag- 
nanimity. 
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The  remaining  period  of  the  republic  which  we  have  to  con- 
sider may  be  divided  into  two  portions.  The  first  terminates 
with  the  destruction  of  Carthage^  Numantia  and  Corinth.  The 
other,  commencing  at  that  period,  reaches  down  to  the  empire. 
During  the  former  of  these  two  periods  events  are  preparing 
the  way  for  the  second.  Every  fresh  victory  increases  the 
wealth  of  the  victors ;  the  number  of  slaves  is  multiplied,  and 
habits  of  luxury  are  encouraged  by  a  growing  familiarity  with 
the  habits  of  the  conquered  nations.  Occasional  defeat,  the 
panic  caused  by  the  approach  of  Hannibal  to  the  gates  of  Rome, 
and  the  thirst  for  universal  dominion,  keep  alive  sufficient  public 
spirit  to  prevent  absolute  degeneracy.  Here,  too,  the  austerity 
of  the  early  days  is  to  be  seen  side  by  side  with  the  eflFeminacy 
of  a  later  age,  the  old  citizen  with  the  new.  We  find  censors 
ordering  the  erection  of  magnificent  porticoes  for  a  theatre,  and 
a  consul  directing  them  to  be  demolished.  We  find  luxurious 
habits  in  dress,  extravagance  and  luxury  at  the  table  being 
introduced,  while  sumptuary  laws  become  a  thing  of  the  past. 
Orators,  stoics  and  epicureans  disseminate  the  principles  of  their 
respective  schools,  while  the  senate,  by  its  decrees,  denounces 
them.  As  the  success  of  Roman  arms  increases  the  purity  of 
morals  declines,  and,  in  proportion  as  Rome  is  victorious,  she 
becomes  corrupt. 

221 .  As  regards  the  political  history  of  this  period,  it  may 
be  summed  up,  if  I  may  be  allowed  so  to  state  it,  in  the  follow- 
ing scheme.  From  the  expulsion  of  the  kings  to  the  sub- 
jugation of  Italy  there  was  an  internal  struggle  for  supremacy 
between  the  two  classes — ^patricians  and  plebeians ;  there  was  a 
struggle  without  upon  the  issue  of  which  depended  the  fate  of 
Italy.  From  the  date  of  the  subjugation  of  Italy  to  that  of 
Afirica  and  Asia,  the  internal  conflict  had  ceased,  for  the 
plebeians  were  supreme,  but  externally  the  struggle  for  uni- 
versal dominion  continued  to  rage.  From  the  time  when  that 
object  had  been  attained  to  the  overthrow  of  the  republic,  the 
annals  of  Rome  record  no  important  wars,  but  she  was  again 
rent  by  internal  dissension,  and  civil  war  instituted  for  the  per- 
sonal aggrandizement  of  some  general,  consul  or  dictator.     A 
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contest  carried  on  for  such  a  purpose  can  have  but  one  termi- 
nation. The  natural  hatred  and  animositj  kindled  by  such  a 
struggle  can  result  in  nothing  short  of  the  triumph  of  one 
leader  and  the  destruction  of  his  opponents — ^in  other  words, 
it  leads  to  empire.  Let  us  trace  these  events,  the  sources  of 
which  we  have  thus  indicated,  a  little  more  in  detail. 


Section  XL. 
Praetor  Peregrinus. 

222.  B.C.  266.  The  attachment  of  Italy  to  Rome  was  speedily 
followed  by  the  extension  of  its  commercial  relations.  The  crowds 
of  foreigners  who  flocked  to  the  capital,  to  practise  mechanical 
arts  or  to  follow  the  commercial  pursuits  which  the  citizens  de- 
spised, brought  with  them  new  objects  and  new  wants,  followed  by 
new  agreements  and  new  disputes,  and  it  is  without  doubt  to  this 
epoch  that  we  must  refer  the  creation  of  a  new  magistracy  called 
the  prcBtor  peregrinus^  or  praetor  of  the  stranger.  A  passage 
in  Lydus^  fixes  the  date  of  the  institution  of  this  oflSice  in  B.C. 
247.  The  jurisdiction  of  this  magistrate  extended  to  all  matters 
between  foreigners  or  between  a  foreigner  and  a  Koman  citizen 
(plerumque  inter  peregrines  jus  dicehat ;  inter  cives  et  pere^ 
grinosjus  dicebat).  He  did  not  apply  to  foreigners  the  rules  of 
the  civil  law,  that  is  to  say,  those  which  were  exclusively  con- 
fined to  Roman  citizens,  but  he  applied  to  them  the  rules  of  the 

jus  gentium,  or,  in  other  words,  the  law  applicable  to  all  men. 

The  dignity  of  urban  praetor  ranked  infinitely  higher  than 
that  of  prcBtor  peregrinus :  for  example,  the  urban  praetor  had 
the  distinction  of  the  lictors  which  the  prcetor  peregrinus  had 
not.*  Notwithstanding  this,  however,  these  officers,  when  ne- 
cessary, could  act  for  each  other. 

223.  From  b.c.  264  to  B.C..146.  After  the  whole  of  Italy 

*  Lydns,  De  magigtr.,  1,  §  45.  the  trivmviri  capitales,  subseqaent  to 

^  Pomponias  places  the  creation  of  the  creation  of  the  pnetor  peregrinas. 

certain  magistrates,  snch  as  the  tribuni  Dig.  1,  2,  De  orig.  jur.,  2,  $$  80,  Zl, 

ararii,  the  triumviri  monetaleg,  and  f.  Pomp. 
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had  been  subdued,  the  Soman  arms  were  carried  beyond  her 
border,  and  it  will  be  as  well  to  glance  at  the  condition  of  the 
then  known  world.  In  Europe,  to  the  north,  the  country  inha- 
bited by  the  Grauls  and  Germans  was  almost  unknown.  Of  those 
immediately  in  the  neighbourhood  of  Italy,  Illyria  belonged  to 
its  aboriginal  races;  Sicily  to  the  Carthaginians  and  to  the 
kings  of  Syracuse ;  Sardinia  and  the  islands  of  the  Mediter- 
ranean, for  the  most  part,  to  the  Carthaginians ;  Macedonia  to 
the  successors  of  Alexander ;  Greece  existed  in  the  form  of  a 
number  of  confederate  states.  The  southern  Spanish  seaboard 
belonged  to  the  Carthaginians,  whereas  the  interior  of  Spain 
was  still  in  the  possession  of  its  aboriginal  inhabitants.  In 
Africa  there  were  the  Carthaginians,  the  ^umidians,  the 
Egyptians.  In  Asia  the  empire  of  Alexander  was  divided 
into  niunerous  kingdoms.  From  this,  it  is  easy  to  see,  that  the 
Carthaginians  had,  at  this  time,  a  dominion  more  widely  ex- 
tended than  other  nations,  and  that  its  influence,  in  several 
directions,  extended  to  Italy ;  this  power  therefore  naturally  be- 
came Rome's  first  rival.  It  happened  that  the  king  of  Syracuse 
implored  the  aid  of  the  Romans  against  the  Carthaginians ; 
the  Romans  availed  themselves  of  the  opportunity  to  interfere, 
and  the  struggle  between  these  two  great  powers  commenced  in 
Sicily.  It  occupied  a  space  of  more  than  a  century,  and  finally 
resulted  in  the  ruin  of  Carthage.  The  intervals  of  repose 
which  the  contending  parties  permitted  each  other  to  enjoy 
divide  this  lengthened  struggle  into  three  parts,  which  are 
known  to  historians  as  the  three  Punic  wars.^ 

*  The  first  Panic  war  lasted  from  Ptinic  wars  there  was  an  interral  of 

B.C.  264  to  B.C.  241.    It  was  then  that  twenty-three  years,  daring  which  a  great 

Begnlos  conducted  the  legions  to  the  portion  of  Illyria  was  snbdned,  and  the 

neighbonrhood  of  Corinth,  where  they  Gaals,  who  again  made  their  appearance 

were  destroyed  by  the  Macedonian  gene-  within  a  few  days'  march  oi  Rome, 

ral  Xantippofl.    The  high-sonled  devo-  were,  as  before,  cat  to  pieces, 

tion  of  the  illnstrioas  prisoner  who  was  The  second  Panic  war  commenced  in 

deputed  to  Rome  will  remain  an  ex-  the  year  B.C.  218  and  terminated  in  the 

ample  to  all  ages  of  pablic  spirit  and  year  B.C.  196.    The  passage  of  Hanni- 

chivalrous  honour.   The  war  terminated  bal  across  Spain  and  Gaul  in  order  to 

after  a  twenty-four  years'  struggle  by  a  make  a  sudden  descent  upon  Italy,  the 

naval  engagement,  in  which  the  Car-  disasters  and  checks  experienced  by  the 

thaginians,  after  losing  more  than  a  Romans  till  the  battle  of  Cannes,  the 

hundred  yessels,  submitted  to  the  con-  lustre  of  such  generals  as  Scipio  Afri- 

ditions  imposed  upon    them    by    the  canus  the  elder,  the  diversion  to  which 

BomaDB.    Between  the  first  and  second  he  had  resort  in  making  a  descent  upon 
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The  record  of  this  eventfiil  period  oontaiiis  some  features 
which  are  new  to  the  history  of  Rome ;  the  mention  of  fleets, 
of  tempests,  of  shipwrecks,  first  appears  in  the  annals  of  its 
defeats  and  victories.  The  result  of  each  of  the  three  Pimic 
wars  was  advantageous  to  the  Komans,  who  did  not  lay  down 
their  arms  till  they  were  in  a  position  to  dictate  conditions  to 
their  enemies.  The  first  war  left  them  in  possession  of  Sicily ; 
the  second  in  that  of  Sicily,  Sardinia  and  Spain ;  and  the  third 
in  that  of  Sicily,  Sardinia,  Spain,  and  Carthage  in  Afiica. 
In  the  intervals  between  the  Pimic  wars,  while  the  Cartha- 
ginians were  enjoying  repose,  the  Romans  had  successively 
repulsed  the  Gauls,  made  themselves  masters  of  Cisalpine  Gaul, 
subjected  lUyria  as  &.r  as  the  Danube,  and  made  their  appear- 
ance in  Greece. 

Contemporaneously  with  the  three  struggles  with  the  Car- 
thaginians, the  three  great  Macedonian  wars  took  place,  which 
terminated  in  the  conquest  of  Macedonia,  against  which  the 
Romans  had  taken  up  arms  in  the  cause  of  Greece,  as  well  as 
of  Greece  itself,  whose  cause  they  had  at  first  espoused ;  and, 
finally,  the  war  in  Asia  against  Antiochus  gave  them  the  pos- 
session of  Asia  Minor  to  the  confines  of  Greece.  All  these 
conquests  were  achieved  in  the  same  year,  and  the  only  coun- 
tries that  remained  firee  from  the  Roman  yoke  were  the  distant 
territories  of  Transalpine  Gaul,  Germany,  Egypt,  the  interior 
of  Asia,  Thrace,  Parthia,  and  India. 

224.  There  are  certain  legal  institutions  and  reforms  belong- 
ing to  this  period — upwards  of  a  century — of  conquest  which 

Africa,  all  give  to  this  period  of  Roman  in  the  first  instance,  and  his  son  Fersens 

history  a  charm  and  an  interest  which  in  the  second,  were  -snccessivelj  ran- 

it  will  never  lose.    The  war  waa  termi-  qnished. 

nated  by  the  battle  of  Zama,  when  The  third  Panic  war  broke  ont  in  the 

Hannibal  was  compelled   to  yield  to  year  B.o.  160,  and  terminated  in  the 

Scipio,  and  Carthage  to  accept  from  year  B.C.  146  by  the  rain  and  destruc- 

Borne  a  treaty  the  terms  of  which  were  tion  of  Carthage  under  Scipio,  grand- 

mnch  less  f ayonrable  than  those  from  son  of  Scipio  Africanus,  who  was  sar- 

which  she  had  sought  deliverance  by  named  the  second  Africanus.  The  same 

arms.  year  also  the  third  Macedonian  war 

Fifty-one  years  passed  between  the  was  concluded.    Corinth  was  destroyed 

second  and  the  third  Punic  war,  during  in  Greece,  Nnmantia  in  Spain,    and 

which  period  the  first  and  second  Mace-  Asia  Minor  was  to  a  considerable  extent 

donian  wars  took  place,  in  which  Philip  subdued. 
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deserve  notloe :  such  as  the  establishment  of  the  proTinceB,  the 
increase  of  the  number  of  praetors,  the  creation  of  the  proconsuls 
and  propraetors  and  of  certain  other  magistrates,  the  introduc- 
tion of  the  practice  of  the  responsa  prudentum^  and,  finally,  the 
abolition  of  the  actiones  legis. 


Section  XLI. 
The  Establishment  of  the  Provinces. 

226.  Of  the  new  countries  that  came  under  Roman  sway, 
some  were  attached  to  the  conquering  state  by  treaty ;  others, 
and  the  greater  part,  were  reduced  to  the  condition  of  provinces.^ 
Among  these  were  Sicily,  B.c.  241,  Sardinia,  B.C.  228,  Cis- 
alpine Gaul,  niyria,  Spain  and  Carthaginia  in  Africa.  Each 
province  was  imder  the  direct  domination  of  Rome,  and  go- 
verned by  Roman  magistrates  according  to  the  terms  of  the 
plebiscitum  or  the  senatus-consultum  which  had  regulated  its 
condition  (formula  provincicB).  It  was  a  principle  of  the  law 
of  conquest  among  the  Romans  that  the  ownership  in  the  soil 
of  a  conquered  country,  even  as  to  that  portion  of  it  which  was 
left  to  the  enjoyment  of  its  original  inhabitants,  passed  to  the 
conqueror,  the  former  ceasing  to  be  proprietors  and  having  only 
the  status  and  rights  of  occupants.  As  a  price  of  the  possession 
conceded  to  them  by  the  Romans,  and  as  a  proof  or  mark  of 
their  superior  title,  the  conquered  people  were  subjected  to  the 
payment  of  an  annual  rent,  vectigaL 

In  addition  to  this  payment,  which  was  a  tax  on  the  pro- 
vincial soil,  the  inhabitants  were  also  called  upon  to  pay  a  per- 
sonal impost  or  tribute,  and  they  were  then  not  citizens  but 
subjects  and  tributaries. 

226.  As  between  each  other,  the  distinctive  features  of  the 
different  provinces  varied  in  accordance  with  the  laws  which 

'  Festas,  on  the  word  Provincus:  rendering  not  less  cqiUYocal,  and  deriyes 

"  Provinciie  appellantnr,  qaod  popnlns  the  word  from  proventU9y  on  account 

Bomanns  cas  provicit,  id  est  ante  vicit."  of  the  tribute  or  revenue  exacted  from 

Niebnhr  substitutes  for  this  another  the  prorinces. 
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gave  to  each  its  individual  organization.  And  the  towns  and 
different  locaKties  of  the  same  province  also  possessed  each  its 
peculiar  characteristics.  Colonies,  both  Soman  and  Latin, 
were  founded  in  them  ;  and  even  firee  cities  erected  into  muni- 
cipalities and  enjoying  their  own  government  with  a  greater 
or  less  share  in  the  rights  of  Koman  citizenship,  either  with 
reference  to  the  people  or  to  the  soil,  were  allowed  to  exist.  At 
other  times  prcrfecturtB  were  established  in  which  justice  was 
administered  by  a  praefect  sent  from  Rome.  As  to  the  condi- 
tion of  these  different  cities  we  must  refer  the  reader  to  what 
has  been  already  said.^  All  land  which  had  received  the  pri- 
vilege of  Quiritarian  ownership  {dominium  ex  jure  Quiritium) 
ceased  ipso  facto  to  be  provincial  soil,  and  its  possessors,  in  the 
full  enjoyment  of  proprietary  rights,  could  dispose  of  it  accord- 
ing to  Koman  law,  and  were  free  from  vectigal  or  the  annual 
rent  peculiar  to  the  tenancy  of  provincial  soil. 

The  entire  province  was,  without  doubt,  under  the  general 
supervision  of  the  Roman  governor ;  but  while  on  the  one  hand 
the  colonies  and  free  towns,  mancipiay  attended  to  their  own 
individual  administration,  the  subject  towns  and  the  adjacent 
territory  were  under  his  direction  and  authority. 


Section  XLII. 

The  Increase  in  the  Number  of  PuiETORS. 

227.  The  provinces  were  in  the  first  instance  administered 
by  magistrates,  nominated  by  the  comitia  specially  for  this 
service.  These  magistrates  were  styled  praetors,  and  it  was 
thus  that  in  B.C.  227,  in  addition  to  the  two  functionaries  in 
Rome,  two  new  offices  were  created,  the  one  for  Sicily,  the 
other  for  Sardinia.  In  B.C.  197  two  were  appointed  to  Spain, 
which  had  been  divided  into  two  sections;  there  were  thus  in 
aU  six  praetors,  four  of  whom  were  for  the  provinces.  When 
the  number  of  provinces  increased,  a  new  method  was  adopted 
for  their  administration,  which  was  confided  to  the  consuls  or 

^  Vide  snpra,  §  186  et  seq. 
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praetors  who  had  just  retired  from  office,  and  who,  when  their 
functions  at  home  had  expired,  went  to  continue  them  abroad  in 
the  provinces  under  the  title  of  proconsuls  or  propraetors.  As 
to  the  four  praetors  created  originally  for  the  provinces,  they 
remained  one  year  at  Rome,  where,  having  no  special  jurisdic- 
tion, they  aided  their  colleagues  in  the  administration  of  home 
justice. 


Section  XLIII. 
Proconsuls. 

228.  At  the  period  of  its  history  when  Rome  had  but  a 
single  enemy  to  contend  with,  a  single  army  sufficed  for  its 
purpose,  and  two  consuls  were  all  that  it  required  for  its  com- 
mand. But  when  in  process  of  time  war  came  to  be  maintained 
simultaneously  in  Italy,  in  Sicily,  in  Spain  and  Africa,  it  was 
necessary  to  keep  several  armies  in  the  field.  And  so  when  the 
consular  authority  of  the  officer  at  the  head  of  the  legions 
expired,  it  was  frequently  extended  by  a  lex  curiata,  and  the 
same  officer  retained  his  post  as  a  representative  of  the  consul, 
pro  consuls.  Thus  Scipio  Africanus  the  Second  acted  as 
general  for  ten  years  till  the  ruin  of  Carthage  was  accomplished. 
Hence  originated  the  proconsulate.  Upon  the  termination  of 
war  the  provinces  which  had  been  recently  subjugated  had  to 
be  occupied  and  governed;  and  as  there  was  always  more  or 
less  fear  of  an  insurrection,  it  became  necessary  to  keep  up  a 
military  force  in  the  recently  subjected  territory,  the  government 
of  which  was  entrusted  to  the  proconsuls,  who  also  held  com- 
mand of  the  troops  quartered  there.  In  this  way  the  title  came 
to  have  a  new  signification,  viz.,  that  of  provincial  governor. 

229.  The  proconsul  was  to  a  great  extent  absolute  in  his 
government ;  he  had  no  colleague,  no  censors,  no  tribunes,  no 
praetors.  The  army  and  the  administration  of  justice  were  all 
in  his  hands,  and  he  was  restricted  only  by  the  law  that  had 
been  passed  regulating  the  mode  of  government  of  the  particu- 
lar province.     A  certain  number  of  the  citizens  in  conjunction 
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with  the  proconsul  constituted  a  body  of  recuperatores,  which 
exercised  judicial  functions.  The  proconsul  had  imder  him 
certain  delegates  elected  by  himself,  the  number  alone  being 
determined  by  the  senate.  These  delegates  were  styled  leffati 
proconsulis  (a  term  which  has  been  rendered  by  **  lieutenants"); 
they  represented  the  governor  in  his  absence,  and  were  pre- 
ceded by  a  lictor  and  exercised  whatever  functions  might  be 
confided  to  them  by  the  proconsul. 

230.  Independently  of  and  in  addition  to  the  governor  a 
quaestor  was  sent  by  Kome  entrusted  with  the  exchequer  of  the 
provinces.  Taxes  were  not  levied  directly,  but  the  most  vicious 
of  all  systems  was  employed  in  their  collection — that  of  &rming 
— for  it  invariably  happened  that  the  fiumers  {publicant,  publi- 
cans) burdened  the  tributaries,  and  by  secret  means  extorted 
fcoia  them  double  the  legitimate  impost.  This  farming  had  up 
to  a  given  time  been  exclusively  enjoyed  by  the  knights,  and 
was  considered  as  in  some  way  attached  to  their  peculiar  order. 


Section  XLIV. 
Pbopb^etors. 

231.  Some  provinces  were  consular,  others  praetorian.  The 
consular  provinces  were  those  in  which  it  was  necessary  to 
maintain  a  military  force,  and  they  were  ordinarily  entrusted  to 
consuls  retiring  fi-om  office.  The  latter  were  provinces  in 
which  it  was  only  necessary  to  quarter  a  small  body  of  troops, 
and  these  were  generally  conferred  upon  praetors.  This  classi- 
fication of  provinces  into  consular  and  praetorian  might  depend 
upon  various  causes,  such  as  the  condition  of  the  country,  or 
its  position  with  respect  to  the  seat  of  war;  and  the  senate 
would  determine  in  which  category  to  rank  them  accordingly. 
It  followed  that  the  character  assigned  to  each  might  vary  from 
year  to  year.  The  praetorian  provinces  had  attached  to  them, 
like  the  consular,  a  quaestor,  lieutenants  and  publicans. 
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232.  The  proconsuls  and  the  propraetors^  as  a  general  rule, 
were  appointed  for  one  year  only,  and  were  required,  upon  re- 
signing their  post,  to  render  an  account  to  the  senate;  but  we 
find  that,  almost  without  exception,  they  fiuled  to  render  any- 
thing but  an  illusory  statement,  maintaining  themselves  by 
intrigue  or  by  force  in  their  office,  attaching  to  themselves  their 
lieutenants,  quasstors,  and  publicans,  in  order  to  oppress  the 
provinces  by  extortion,  or  to  crush  them  by  tyranny. 


Section  XLV. 

The  Public  Consultations  op  the  Jurists  {Responsa 
Prudenturn). 

233.  The  importance  and  credit  which  appears  to  have  been 
enjoyed  in  the  Roman  republic  from  the  earliest  time  by 
those  who  devoted  themselves  to  the  practical  study  of  law,  and 
who,  by  their  counsels,  directed  the  citizens  in  their  private 
a&irs  and  litigation,  is  one  of  the  most  remarkable  features  in 
the  history  of  this  people.  The  tendency  of  the  early  Romans 
to  judicial  studies  and  legal  pursuits,  their  readiness  to  recog- 
nize the  services  of  men  who  distinguished  themselves  in  these 
matters,  and  to  accord  to  them  their  suffi*ages  when  applicants 
for  office,  is  apparent  in  every  page  of  their  history. 

It  was  different  in  Greece,  although  that  country  also  en- 
joyed a  republican  form  of  government,  and  its  people  the 
rights  of  citizenship.  There,  as  Cicero  remarks,  trials  were 
conducted  in  private,  and  the  profession  of  the  lawyer,  who  lent 
his  services  to  the  advocate,  was  a  humble  occupation  remu- 
nerated by  a  scanty  fee.'  This  characteristic  of  Roman  man- 
ners may  be  traced  to  an  instinctive  love  of  law  peculiar  to  this 
people,  and  to  their  historical  origin. 

In  the  first  instance  the  patricians  were  the  only  class  initiated 
into  the  mysteries  of  the  law,  the  actiones  and  the  dies  fasti. 

Seated  in  his  atrium,  surrounded  by  his  clients  and  those  who 

'  Cioero,  J)e  oratore,  1,  $  45 : ''  Nod,      dala  addacti,  ministios  se  probent  in 
Qt  apnd  Gneoofl  infimi  homines,  merce-      jadidis  oratoribns." 
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had  come  to  consult  him,  the  aristocratic  jurisconsult  pronounced 
his  dictum  as  a  species  of  oracle.  Those  who  had  acquired  the 
greatest  reputation  were  surrounded  by  a  proportionately  large 
Qrowd. 

It  was  not  as  if,  in  exercising  these  Amotions,  the  patricians 
gave  an  exposition  of  the  civil  law,  or  practised  any  profession 
in  connection  with  it ;  it  was  rather,  as  Pomponius  says,  that 
they  liked  to  keep  the  civil  law  as  a  mystery  known  only  to 
themselves,  and  limited  themselves  to  giving  answers  to  those 
who  came  to  consult  them.^ 

234.  But  after  the  publication  of  the  Twelve  Tables,  after 
the  divulging  of  the  dies  fasti  and  the  secrets  of  the  actiones 
legisy  and  especially  after  the  plebeians  had  broken  down  by 
degrees  the  barriers  previously  existing  between  themselves  and 
the  patricians,  the  mystery  attached  to  these  things  disappeared. 
The  study  and  practice  of  the  civil  law,  like  the  honours  and 
magistracies  of  the  republic,  became  open  to  the  plebeians,  and 
thenceforward  the  public  profession  of  the  jurists  assumed  a 
more  liberal  character;  the  consultation  and  advice  to  the 
litigants  ceased  to  be  mere  opinions  given  in  individual  cases: 
they  became  a  system  of  legal  interpretation  which  constituted 
to  a  great  extent  the  lex  non  scripta.  Tiberius  Conmcanius, 
the  first  plebeian  who  attained  to  the  dignity  of  Pontifex 
Maximus,  was  also  the  first  plebeian  who  devoted  himself  to 
the  public  profession  of  the  law.  Cicero  says  of  him  (^Brutus, 
§  14),  that  the  memoirs  of  the  pontiffs  attest  his  great  capacity. 
He  died  in  the  year  245  B.C.  Many  others  subsequently 
imitated  his  example.  About  fifty  years  afterwards  the  senate 
gave  to  Gaius  Cornelius  Scipio  Nasica,  the  descendant  of  an 
illustrious  family,  who  was  appointed  consul  B.C.  191,  a  house 
in  the  Via  Sacra,  in  order  that  he  might  be  the  more  easily 
consulted.' 

236.  Cicero,  speaking  in  reference  to  his  own  time,  aft;er 

>  Dig.  1,  2,  De  orig.  Jur.,  2,  §  35,  f.      toribas  (yacare)  potias  qoam  discere 
Pomp. :  **  Vel  in  latenti  joa  civile  re-      yolcntibus  se  priestabant." 
tinere  cogitabant,  solomque  consulta-  *  Dig.  1,  2,  J)e  orig.jttr»,  {  27. 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  BOMAN  LAW.  207 

passing  oyer  the  instruction  whicli  formed  a  less  essential  part 
of  the  profession,  summarises  in  these  four  words  the  office  of  a 
jurist :  respondere,  cavere^  agere^  scribere.^  Respondere^  that  is, 
to  give  advice  according  to  the  &cts  laid  before  the  legal  adviser 
upon  the  matters  submitted  to  him,  and  frequentlj  upon  matters 
not  in  litigation,  e.  g.,  the  marriage  of  a  daughter,  the  purchase 
of  an  estate,  or  the  culture  of  a  field.*  Cavercy  that  is,  to  indi- 
cate the  forms  that  must  be  pursued,  or  the  precautions  taken, 
in  order  to  secure  the  rights  of  an  individual  or  the  protection 
of  his  interests.  Agercy  that  is,  to  interfere  actively  for  his 
client  in  the  Forum  before  the  magistrate  or  before  the  judge, 
to  appear  with  him  there  to  support  his  advice  with  his  presence, 
and  to  give  such  counsel  as  the  exigency  of  the  occasion  should 
require.  Scribercy  that  is,  to  compose  and  publish  collections, 
commentaries  or  treatises  upon  certain  parts  of  the  law. 
Pomponius,  in  his  historical  precis  inserted  in  the  Digests  of 
Justinian  (lib.  i.  tit  2,  §  35  et  seq.),  traces  the  origin  of  this 
species  of  publication  to  Papirius,  to  whom  he  ascribes  the  col- 
lection of  the  leges  regicB  (Jus  Papirianum)  about  the  year 
B.C.  531  (see  above,  par.  No.  76");  to  Appius  Claudius  Caecus 
or  Centummanus,  a  censor  in  307  B.C.,  who  published  a  work 
entitled  De  usurpationibus,  now  lost;  to  Sextus  ^lius,  consul 
in  B.C.  199,  whose  book,  which  we  shall  notice  hereafter,  was 
entitled  Tripertita.  He  does  not  however  mention  the  work 
prior  to  that  of  Flavins  upon  the  dies  fasti  and  the  actiones 
legis  {Jus  civile  Flavianum\  alluded  to  above  (par.  176), 
probably  because  Flavins  was  not  a  jurist  by  profession  ;  but  he 
gives  a  long  list  of  the  jurists  of  the  period  of  the  republic,  the 
greater  part  of  whom  were  consular  personages,  who  left  behind 
them  works  upon  the  law.  It  is  interesting  to  observe  what 
Cicero  says,  in  his  De  oratore  and  in  his  Dialogue  dedicated  to 
Brutus,  concerning  the  illustrious  orators,  a  certain  number  of 

I  By  uniting  the  two  following  pas-  '<  Hie  nobiscnm  hanc  nrbanam  militiam 

sages,  J)e  oratore^  1*  §  ^8,  where  Cicero  respondendiy  scribe fidiy  caveTidi  .    .    . 

defines  the  tree  jnrist,  "  Qni  legnm,  secutas  est." 

consaetadinis  ejus,  qua  privati  in  civi-  '  Cicero,  De  orator.,  iii.  §  33 :  "  Non 

tate  VLtereatui,  Qt  ad  respondefidumf  et  solum  ut  de  jure  civili  ad  eos,  Terum 

ad  agendum,  et  ad  eavendum,  peritus  etlam  de  filia  collocanda,    de   fundo 

esset;"  and  in  I*ro  Murena,  §  9,  where  emendo,  de  agro  colendo,  de  omni  deni- 

he  is  speaking  against  Servius  Sulpicins,  que  aut  officio  aut  negotio  referretnr." 
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whom  were  great  jurists  as  well  as  eloquent  speakers.  Amongst 
these  must  be  mentioned  Cato,  to  whom  Cicero  {De  orat.y  1, 
37)  ascribes  these  two  qualifications  in  a  high  degree — "  cujiLS 
et  libri  exatanty^  says  Pomponius^—and  his  eldest  son,  who  has 
left  a  still  greater  number:  "  sed plurimi  Jilii  yus*^  (I^ig-  1*  2, 
De  orig.jur.y  2,  §  38).  It  is  to  this  latter  that  the  phrase  in 
Aulus  Gellius  refers  (xiii.  19):  ^^  egregios  de  juris  disciplina 
libros  reliquitJ*^  We  must  also  include  the  illustrious  plebeian 
family  of  Mucins  Scaevola,  the  various  members  of  which  trans- 
mitted the  study  of  jurisprudence  &om  one  to  the  other  as  an 
inheritance;  first  the  Pontifex  Maximus  Publius  Mucins 
Scaevola,  and  next,  of  still  greater  fime^  his  son  Quintus 
Mucins  ScsBYola,  consul  at  Rome  in  b.c.  96,  and  Pontifex 
Maximus  in  succession  to  his  &,ther.  Pomponius  says  of  him, 
that  he  was  the  first  to  establish  the  Jus  civile^  that  is  to  say, 
jurisprudence  as  a  science,  by  reducing  it  as  a  whole  to  eighteen 
books.1  Hjg  opinions  are  fi-equently  cited  in  the  Digests  of 
Justinian  and  in  the  fragments  of  later  jurists.  It  was  under 
him,  and  by  taking  an  active  part  at  his  consultations,  that 
Cicero  was  trained  as  a  jurist.*  Amyot,  in  his  French  transla- 
tion of  Plutarch's  Lives  (  Vie  de  Cicer.,  §  5),  says  that  he  also 
frequented  the  consultations  of  Mucins  Scaevola.  Cicero  did 
not  however  himself  become  an  eminent  jurist  till  after  the  death 
of  the  Augur  Quintus  Mucins  Scaevola,  to  whom  from  the  time 
of  his  taking  the  toga  virilis  he  had  been  confided  by  his  fitther 
{De  amicitid^  i.),  and  of  whom  he  has  made  mention  in  his 
works  De  oratorey  De  amicitid  and  De  republicd.  This  is  not 
the  Mucins  Scaevola  before  referred  to.  In  this  practice,  and 
from  the  number  of  publications  which  it  had  become  the  fashion 
of  the  jurists  of  the  time  of  the  republic  to  produce,  we  inay  see 
why  Cicero  places  amongst  their  fimctions  that  of  scribere. 

This  acquaintance  with  and  practical  profession  of  the  law 
served  as  a  means  of  acquiring  popularity  and  election  to  the 
higher  magistracies.     **  You  all  know  how  to  come  and  consult 

>  Dig.  1,  2,  De  orig.  jnr.,  2,  §  41 :  juris  civilis  atndio,  mQltmn  opera  dar 

**  Jos  civile  primnm  constitoit,  gene-  bam  Q.  ScsYolie,  Pablii  filio,  qui,  qnan- 

ratim  in  libroa  decern  et  octo  red!-  qnam  nemini  se  ad  docendum  dabat, 

gendo."  tamen,  conBulentibns  respondendo,  sta- 

'  Geero,  Brutus^  §  89 :  "  Ego  aatem,  diosos  audiendi  docebat." 
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but  you  don't  know  how  to  make  a  consul,"  said  a  disappointed 
candidate  to  his  clients,  who  presented  themselves  in  his 
atrium  in  great  numbers  on  the  day  after  the  election.*  It 
was  also  reckoned  as  an  accomplishment,  and  added  some* 
what  to  the  dignity  and  respect  accorded  to  an  honourable  old 
age.« 

986.  Such  were,  in  the  time  of  the  republic,  these  juris- 
consulti,  or  simply  consulti,  jurisperiti  or  periti,  jurispru- 
denies  or  prudentes,  to  whose  opinions  so  much  weight  was 
attached,  in  consequence  of  their  reputed  wisdom,  that  they 
came  to  occupy  a  place  as  one  of  the  sources  of  Roman  law. 
The  young  men  who  were  the  pupils  of  these  jurists  attended 
them  during  their  consultations,  accompanied  them  to  the 
forum,  collected  the  replies  that  were  given  to  the  suitor,  and 
thus  prepared  themselves  for  their  destined  career.  Cicero 
himself  pursued  this  course  as  the  pupil  of  Scsevola.  The 
lessons  thus  learnt  were  a  collection  of  decisions  upon  various 
points,  rather  than  a  scientific  and  systematic  arrangement  of 
principles,  and  required  for  their  completion  a  study  of  the 
Twelve  Tables,  which  were  committed  to  memory.  The  re- 
sponsa  prudentum  thus  collected,  after  having  served  their 
purpose  as  a  guide  to  the  litigant,  the  magistrates  or  the 
judges,  were  formed  into  a  body  of  principles  and  maxims  which 
were  continually  being  added  to  and  becoming  every  day  more 
accurately  defined.  We  constantly  meet  with  the  expression 
juris  interpretatioy  auctoritas  prudentium,  in  the  works  of 
writers  fi-om  the  time  of  the  republic,  and  especially  in  the 
latter  part  of  that  period  in  the  writings  of  Cicero.  We  must 
not  read  the  expression  juris  interpretatio  in  the  strict  and 
narrow  sense  of  a  bare  interpretation ;  for  we  know  that,  while 
always  referring  to  the  fimdamental  principles  of  Koman  law, 
such  as  the  Twelve  Tables,  the  jurists  gradually  developed  a 
progressive  system,  sometimes  laying  the  foimdation,  at  others 

*  Valerins  Maximua,  ix.  3,  2 :  "  Om-  •  Cicero,  De  oratorey  1,  §  46:  "  Senec- 

nes  consnlere  scitisy  consolem  facere  tail  yero  celebrandn  et  omandss  qaod 

nescitisl"    Aficribed  to  0.  Figalns,  a  honestdns  potest  esse  pcrfagimn,  qaam 

jurist  of   repntation   abont  tne  year  jvais  iwtef^retatio," 
133  B.a 
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adding  the  superstanicture.  Nor  must  we  take  the  term  auctO" 
ritas  in  an  absolute  sense.  The  decisions  of  the  jiunsts  were 
not  till  long  after  this  period  obligatory,  nor  were  the  judges 
bound  to  observe  them,  as  fdr  instance  in  the  case  of  Scsevola 
himself,  whose  opinion  could  be  rejected  by  the  judge,  as  we 
learn  in  Cicero,  Pro  Ccecina,  §  24,  if  the  opposite  party  was 
in  a  position  to  show  that  it  was  not  good  law.  (Sed  ut  hoc 
docerety  illud  quod  Sc(Bvola  defendebat  non  esse  juris.)  This 
auctoritas  was  that  general  authority  which  resulted  from  the 
force  of  reason,  and  from  the  application  of  sound  practical 
common  sense  to  the  circumstances  of  the  case,  the  conclusion 
being  grounded,  at  least  in  appearance,  on  the  accepted  basis 
of  the  law — the  Twelve  Tables  and  other  legislative  enactments. 
It  is  in  this  sense  that  the  juris  interpretatio  or  the  responsa 
prudentumy  which  were  styled,  speaking  strictly,  jurispruden-- 
titty  that  is  to  say,  the  logical  deduction  and  correct  application 
of  the  law,  formed  a  part  of  the  Koman  lex  non  scripta,  or  un- 
written law  {quod  sine  scripto  venit) ;  which  did  not  receive, 
says  Pomponius,  as  other  branches,  a  special  denomination,  but 
which  bore  the  common  appellation  of  jus  civile,*  that  is  to 
say,  the  civil  law  genericaUy,  including  text  and  commentary. 
Modem  German  historians  and  commentators  upon  the  Roman 
law,  speaking  stiU  more  laconically,  have  styled  it  simply  Jt<«. 

237.  Already,  towards  the  close  of  the  republic,  men  of 
superior  imderstanding  saw  and  felt  the  necessity  of  collecting, 
arranging,  pruning  and  restoring  to  a  more  simple  and  har- 
monious whole,  the  large,  and  not  unfrequently  conflicting,  mass 
of  matter  which  had  been  accumulated  by  direct  legislation  and 
the  labours  of  the  jurists.  Cicero  had  himself  commenced  the 
compilation  of  a  work  upon  the  civil  law,  entitled  Dejure  civili 
in  artem  redigendo^  and  amongst  the  projects  conceived  by 

»  Dig.  1,  2,  Be  orig,  ^'wr.,  2,  §  6,  f .  «  Aul.  Gell.  1,22:  "  M.  antem  Cicero 
Pomp. :  "  HaBC  dispntatio,  et  hoc  jus,  in  libro  qui  inscriptus  est  Dejure  cirili 
quod  sine  scripto  venit,  compositum  a  in  artem  redigendo  verba  hajc  posuit. 
prudentibns,  propria  parte  aliqua  non  *Nec  vero  scientia  juris  majoribus  suis 
appellatnr,  ut  csBtero:  partes  juris  suis  Q.  ^lius  Tnbero  defnit ;  doctrina  edam 
nominibus  designantur,  datis  propriis  superfuit' "  Quintilian,  xii.  3 :  "  M. 
nominibus  ca^tcris  partibus :  scd  com-  Tullius,  non  modo  inter  agendum  nun- 
muni  nomine^  appellatur  J?^^  civile.^*  quam  est  destitutus  scientia  juris,  aed 
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Julius  Caesar  was  that  of  reducing  the  civil  law  to  circumscribed 
limits,  by  eliminating  from  the  immense  and  diffiise  bulk  of  law 
the  portions  that  were  of  the  smallest  value,^  Those  parts 
which  appertained  to  the  manners  and  customs  of  the  republic 
would  unquestionably  have  disappeared. 

In  proportion  as  the  science  of  the  civil  law  and  the  profession 
of  the  jurist  became  popular,  the  relationship  resulting  from  the 
ancient  system  of  clientage  became  enfeebled.  The  growth  of 
the  plebeian  body  and  the  accession  of  its  new  members,  who  had 
never  been  subjected  to  the  patrician,  together  with  the  political 
emancipation  of  the  entire  plebeian  body,  rendered  the  connection 
useless;  and  thus  the  ancient  clientage,  that  political  legal  sub- 
jection so  characteristic  of  Rome,  disappeared  day  by  day,  giving 
place  to  an  entirely  new  clientage, — a  clientage  rather  of  fact  than 
of  right,  the  influence  of  knowledge  and  reputation  rather  than 
that  of  race. 

288.  We  must  take  care  not  to  confound  the  expressions 
publice  respondere  and  publice  prqfiteri  with  any  notion  of  advis-^ 
ing  or  instructing  at  tiie  public  expense.  Such  an  idea  is  re- 
butted by  the  manners  of  the  period  and  by  the  language  of 
Pomponius,  who  evidently  applies  the  word  publice^  not  to  any 
salary  but  to  the  publicity  vdth  which  the  responses  were  given 
and  the  teaching  conveyed,  to  distinguish  it  from  the  secrecy  or 
mystery  with  which  the  earlier  jurists  had  enveloped  themselves. 
He  tells  us,  in  addition,  that  the  right  of  thus  publicly  giving 
legal  advice  was  not  a  right  that  had  to  be  obtained  from  any 
source  whatever,  but  that  whoever  felt  himself  competent  was  at 
liberty  to  give  his  opinion  publicly  upon  any  point  of  law.* 

etiam  componqre  aliqaa  de  eo  coeperat :  habebant,  oonsalentibns  respondebanf 

ut  appareat,  posse  oratorem  non  di-  Dig.  1,2,  i^^ort^.  Jur.,  2|§47,f.  Pomp, 
cendo  tantum  jnri  yacare,  sed  etdam  romponins,  in  the  historical  snmmaiy 

docendo."  which  he  has  left  ns,  alter  setting  fortli 

*  Suet.,  J.  Casar,  §  44 :  "  Jos  civile  the  origin  and  the  progress  of  the  laws, 

ad  certum  modnm  redigere :  atqne  ex  and  other  sources  of  Roman  law  ( juris 

immensa  diffnsaque  legnm  copia,  opti-  oriffinem  atque  processunif  §  1  et  seq.), 

ma  qnaeque  et  necessaria  in  pancissi-  then  the  yanous  magistracies  (gwfd  ad 

mos  conferre  libros."  magittratus  attinet,  §  14  et  seq.),  passes 

'  "  Ante  tempore  Augnsti  publice  re-  to  the  biography  of  the  principal  jurista 

spondendi  j us  non  a  principibns  dabatnr ;  (§  35  et  seq.). 
sed   qui  nduciam  studiornm  snorum 

p2 
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Section  XLVI- 

A  New  Work  on  the  Actiones  Legis  {Jus  jElianum  vel 
Tripertitd). 

239.  Amongst  the  jurists  of  these  times  we  must  distinguish 
Sextus  ^lius  (curule  aedile  in  b.c.  201,  consul  in  B.C.  199  and 
subsequently  censor),  who,  as  Pomponius  tells  us  in  alluding  to 
the  words  of  the  ancient  poet  Ennius,  was  mentioned  by  him, 
Sextum  j^lium  etiam  Ennius  laudavity  in  the  following  flatter- 
ing terms :  — 

^grogie  cordatufl  homo  Catns  ^lias  Sextus. 
Catns  ^lins  Sextas,  a  man  of  noble  heart 

Sextus  u3Elius  composed  a  work  known  as  the  Tripertita, 
because  it  consisted  of  three  parts :  first,  the  law  of  the  Twelve 
Tables ;  secondly,  their  interpretation ;  and  thirdly,  the  actiones 
legis.^ 

According  to  one  account,  which  is  however  without  confir- 
mation, the  pontiff  and  patrician  jurists,  after  the  formulse  of  the 
actiones  legis  had  been  divulged  by  Flavins,  invented  new  ones, 
which  they  took  the  precaution  to  write  in  symbols  or  initial 
abbreviations  {per  siglas  expresscR),^  If  this  were  so,  the  book 
of  Sextus  -^lius  would  be  a  revelation  of  this  new  secret. 
Pomponius,  however,  says  nothing  of  all  this;  he  simply  men- 
tions the  fact  of  the  publication  of  the  Tripertita,  and  says  that 
the  actiones  legis  are  treated  of  in  the  third  part.  Add  to  this 
the  &ct  that  Sextus  ^lius  himself  composed  certain  new  for- 
mulae for  those  cases  which  were  wanting.  It  indeed  appears 
most  unlikely  that,  after  the  admission  of  the  plebeians  to  the 
various  magistracies,  to  the  pontificate  itself,  and  to  the  study 
of  the  civil  law,  and  especially  after  the  conmiencement  of  the 
practice  of  publicly  teaching  law,  which,  as  we  have  seen,  began 
with  Tiberius  Coruncanius,  himself  a  plebeian,  and  was  steadily 

*  Dig.  1,  2,  De  arig,  jwr,,  2^  §  38,  f.  dieram,  ratione  peirnlgata  et  cognita. 
Pompon.  sine  ana  opera  lege  posset  agi,  notat 

*  This  rests  npon  the  passage  in  quasdam  composnemnt,  nt  omnibos  in 
Cicero,  which, in  speaking  of  the  patri-  rebns  ipsi  interessent"  Cicero,  Pro 
cians  after  the  publication  of  the  dies  Muren.^  §  11.  See  also  Eestos,  on  the 
fasti  and  the  actions  by  Flavins,  says :  word  Nata, 

**  Itaqne  orati  illi,  qnod  snnt  yeriti,  ne 


Digitized  by  VjOOQIC 


THE  mSTOKY  OP  BOMAN  LAW.  213 

continued — it  is  most  improbable  that  the  formulsB  of  the  actiones 
leffisy  even  supposing  that  they  had  been  renewed,  would  be 
made,  or  could  remain,  a  mystery.  This  work  of  Sextus  ^lius 
also  received  the  title  o{jus  JElianum^ 


Section  XLVIL 

The  gradual  Decline  of  the  Actiones  Legis — The 
Creation  of  a  fifth  Action  (the  Condictio,  Lex 
Silia,  AND  Lex  Calpurnid) — The  partial  Suppres- 
sion OF  THESE  Actions  {Lex  JEbutia). 

240.  The  actiones  legis  exhibit  in  the  highest  degree  the 
characteristics  of  judicial  proceedings  peculiar  to  the  earliest 
stages  of  civilization.  They  were  ceremonies  expressing  ideas 
by  means  of  external  representations  or  pantomimes,  symbolizing 
the  objects  and  incidents  of  a  still  earlier  and  more  barbarous 
age.  They  were  rigid  forms  long  regarded  as  mysteries,  all 
the  minutiae  of  which  were  invested  with  a  sacred  character. 
Such  institutions  must  necessarily  experience  the  vicissitudes 
incident  to  the  progress  and  growth  of  civilization^  Their  sacer- 
dotal, patrician,  symbolic  and  sacramental  character  became  in 
the  course  of  time  more  and  more  at  variance  with  the  manners 
and  social  condition  of  the  times ;  and  above  aU  these  charac- 
teristics were  to  the  Roman  plebeians  a  vestige  and  unwelcome 
reminiscence  of  a  past  servitude. 

Everything,  therefore,  tended  to  bring  the  actiones  legis  into 
discredit,  and  we  shall  find  that  the  decline  of  this  institution 
kept  pace  with  the  progress  of  history. 

241.  Flavins  by  divulging  these  formulaB,  Coruncanius  and 
every  plebeian  after  him  by  publicly  teaching  the  law,  Sextus 
^lius  by  giving  to  the  people  his  work  concluding  with  the 
actiones  legis,  had  effectually  stripped  them  of  their  mysteries 
and  sacerdotal  characteristics* 

*  **  Quia  deerant  qnwdam  genera  dedit  qui  appellator  ju4  JSlianum," 
ageadi  .  .  .  Sextos  ^lios  alias  Dig.  1,2,  De  ori^.jur,,2,  ^7,  f.Fomp, 
actiones  composoit,  et  librum  populo 
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242.  The  actio  sacramentiy  the  most  ancient  of  the  actiones 
legisy  was  applicable  to  all  cases,  and  was  without  doubt  the 
most  rude  as  well  as  rigorous  in  its  symbols  and  material  cha- 
racteristics,  in  its  sacramental  words,  and,  finally,  in  the  pre- 
liminary deposit  which  it  required  to  be  made  to  the  pontiff. 
Already,  and  even  before  the  Twelve  Tables,  \hejudicis  postu- 
latioy  the  second  of  the  actions,  had  introduced  a  simplification 
of  procedure,  viz.,  the  suppression  of  the  sacramentum,  or 
pecuniary  deposit,  and  was  used  in  cases  where  the  necessity  of 
less  formality  had  become  manifest.  We  recognize  the  same 
character  in  the  fifth  of  the  actiones  legis^  the  condictio,  intro- 
duced by  the  lex  Siliay  in  the  first  instance  exclusively  confined 
to  disputes  respecting  specific  sums  of  money  {certm  pecuni<B)y 
and  extended  by  the  lex  Calpurnia  to  every  species  of  obliga- 
tion, provided  that  it  was  definite  in  its  character  (^de  omni  certa 
re).^  The  precise  date  of  these  laws  is  not  known,  but  they  are  by 
conjecture  assigned  to  the  years  b.c.  244  and  234,  and  this  brings 
their  origin  down  to  the  period  when  the  actiones  legis  became 
almost  extinct.  We  know  but  little  of  the  details  of  the  forms 
of  the  condictio  beyond  the  fact  that  it  was  so  called  because 
the  plaintiff  announced  {denuntiabaty  condicebai)  to  his  adver- 
sary that  he  would  have  to  appear  before  the  magistrate,  in  order 
that  a  judex  might  be  appointed.*  This  is  sufficient  to  show 
that  the  symbolic  and  material  acts  of  the  sacramentum  were 
dispensed  with;  that  more  simple  ideas  and  practices  prevailed; 
that  in  one  word  their  introduction  was  a  partial  abrogation  of 
the  ancient  actio  sacramenti  and  mysteries,  first  in  the  case  of 
a  dispute  concerning  a  liquidated  amount,  and  afterwards  con- 
cerning that  of  any  ascertained  subject.' 

243.  In  ferct,  not  far  from  this  period,  toward  the  end  of  the 
sixth  century,  the  general  antipathy  and  the  discredit  attached 
to  the  system  of  the  actiones  legis  resulted  in  their  suppression, 

I  Gai.,  l7utU,y  4,  §  19.  we  refer  the  explanation  of  the  creation 

'  **  £t  hsec  qnidem  actio  proprie  con-  of  the  ooTidictio,  the  motive  for  which 

dictio  Yocabatur:  nam  actor  adyersario  was  discossed,  as  Gains  telLs  us,  even  iu 

dennntiabat,  nt  ad  jndicem  capiendnm  his  time.    The  leas  Silia  and  the  lex 

die  XXX.  adesset.''    Ibid.  Calp^trnia  were  the  precursors  of  the 

'  It  is  to  these  facts  and  dates  that  lex  .Mbutia, 
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if  not  absolutely,  at  least  practically,  that  which  remained  being 
in  &ct  rather  regarded  as  an  exception  to  the  new  system  of 
procedure  then  introduced  than  a  part  of  it. 

This  event  is  alluded  to  in  a  passage  of  Aulus  Gellius,  which 
has  long  been  in  our  possession,  but  was  unintelligible  till  the 
discovery  of  the  manuscript  of  Gains : — "  Sed  istae  omnes  legis 
actiones  paulatim  in  odium  venerunt,  namque  ex  nimia  subti- 
litate  veterum,  qiii  tunc  jura  condiderunt,  eo  res  perducta  est 
ut  vel  qui  minimum  errasset,  litem  perderet.  Itaque  per  legem 
^butiam  et  duas  Julias  sublataa  sunt  istaa  legis  actiones, 
effectumque  est  ut  per  concepta  verba,  id  est  per  formulas, 
litigaremus."^ 

244.  The  extent  of  the  provisions  of  the  lex  jEbutia  as  to 
the  suppression  of  the  actiones  legis  is  not  accurately  known, 
because  it  is  to  this  law,  concurrently  with  the  two  leges  JulitBy 
that  Gttius  attributes  the  suppression,  without  teUing  us  the 
part  performed  by  each.  If  we  rely  upon  the  words  of  Aulus 
Gellius  just  cited,  we  might  be  induced  to  believe  that  the 
abrc^ation,  especially  as  to  the  actiones  legis  relating  to  ordi- 
nary trials,  was  the  work  of  the  lex  JEbutia^  em^d  that  the  two 
leges  Juli€B,  enacted  at  a  subsequent  period,  fixed  and  regulated 
several  important  points  concerning  the  new  procedure  and 
confirmed  and  completed  the  lex  JEbutia.  Be  this  as  it  may, 
the  procedure  by  the  actiones  legis  was  preserved  in  two  classes 
of  cases,  of  which  mention  should  first  be  made  of  those  cases 
which  were  of  necessity  h^eard  by  the  centumviri.*  This 
tribunal,  which  was  eminently  Quiritarian  and  derived  fi^m 
the  tribes,  confined  itself  to  the  Quiritarian  action  of  the 
saeramentum. 

246.  The  date  of  the  lex  ^butia  is  as  uncertain  as  is  the 

»  Gai.,  Imtit.,  4,  §  80.    Aul.  Gell.,  »  Gai.,  Inttit,  4,  §  31.    The  second 

Noet,  attic. t  16,  \   10:    **  Sed  enim  was  the  case  of  injunction  in  the  event 

qamn  proletarii,  et  assidni,  et  sanates,  of  threatened  damage  from  an  adjoin- 

et  yades,  et  sabvadesjet  yiginti  qninqne  ing  bnilding  {propter  damnum  infeo- 


,  et  taliones,  fnrtommqne  qnsestio  tuni) ;  bnt  the  actio  legi^  in  this  in- 

com  lance  et  licio  eyannerint,  omnisqne  stance  was  only  facultative  and  soon 

ilia  Xn  Tabnlamm  antiqnitas,  nisi  in  fell  into  disase,  the  edict  of  the  pnetor 

legis  actionibns  centnmviraliom  cansa-  having  furnished  a  far  more  convenient 

mm,  lege  ^batia  lata,  consopita  sit/'  and  preferable  remedjr. 
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extent  of  its  provisions.  It  is  mentioned  neither  by  Gains  nor 
Aulas  Gellius;  but  by  an  examination  of  the  records  of  Roman 
history,  and  searching  for  the  year  in  which  there  were  tribunes 
of  the  name  of  ^butius,  we  are  brought  down  to  a  period  be- 
tween B.C.  234  and  171.  The  earliest  of  these  dates  is  that 
usually  fixed  upon,  B.G.  234 ;  but  this  appears  to  me  the  least 
admissible.  Looking  at  the  connection  of  the  dates  alone — 
first,  at  the  lex  Silia,  which  created  the  condictioy  probably  in 
B.G.  244 ;  secondly,  at  the  lex  Calpurniuy  which  extended  the 
condictioy  probably  in  B.C.  234;  thirdly,  at  X^ejus  JElianum  of 
Sextus  JElius,  which  published  the  actiones  legis  and  at  the 
same  time  made  certain  additions  to  them  in  b.g.  202 ;  fourthly 
and  finally,  at  the  lex  Furia  testamentaria,  which,  according  to 
Gains,  made  a  new  application  of  the  manus  injectio  to  a  case 
which  had  recently  arisen,  in  (probably)  b.c.  183* — ^looking  at 
these  facts  we  shall  be  justified  in  rejecting  the  year  b.c.  234  as 
that  in  which  the  lex  j^butia  was  promulgated,  and  giving  the 
preference  to  the  year  b.c.  177  or  171.* 


246.  The  same  uncertainty  exists  with  regard  to  the  two 
leges  Julia,  one  of  which  is  usually  recognized  as  the  law  of 
Augustus,  concerning  procedure  in  private  matters,  lex  Julia 
judiciaria  privatorum,  and  is  ascribed  approximately  to  B.C.  25; 


1  6ai.,  Ifutit,,  4,  §  23.  It  is  trae 
that  it  might  be  objected  to  this  last 
observation,  first,  that  it  is  not  astonish- 
ing that  the  lex  Faria  teitanientaria, 
in  the  case  of  disputed  legacies,  cansed 
a  new  application  of  the  aoti4f  manus 
injectio  at  a  period  when  the  aetiones 
legU  had  been  suppressed,  becaase  they 
were  already  preserved  in  those  causes 
which  necessarily  came  before  the  een- 
tumviri^  amongst  which  were  all  testa- 
mentary disputes;  secondly,  that,  al- 
though a  conjecture,  it  is  supported  by 
various  passages  from  Cicero,  that  the 
action^  legU,  which  were  only  forms 
of  execution,  that  is  to  say,  the  manus 
inject w  in  the  greater  number  of  in- 
stances, and  the  pignorU  capio  in  all, 
had  not  been  abrogated  by  the  lex 
uEbutia.  But  if  we  pa^  attention  to 
this  passage  in  Gains,  it  will  not  be 
difficult  to  see  that  ho  speiUcs  of  the 
lex  JEbutia  as  being  posterior  to  the 


lex  Furia. 

*  There  is  doubtless  great  uncertainty 
concerning  all  these  dates,  but  it  appears 
to  me  singular  that  the  chronolojrical 
tables  which  place  the  creation  of  the 
centumviri  in  the  year  B.c.  242,  the  lex 
Silia  in  the  year  B.C.  244,  the  lex  Cal- 
pumla  in  the  year  B.c.  234,  and  the 
Jut  JElianum  in  the  year  B.C.  202,  are 
precisely  those  which  adopt  the  year 
B.C.  234  as  the  date  of  the  lex  JShutia^ 
BO  that  the  creation  of  the  centumviri 
would  only  have  preceded  the  snpprea- 
sion  of  the  actiones  legis  by  a  period  of 
eight  years ;  the  fifth  action  of  the  law, 
the  condictio,  would  only  have  been 
created  ten  years  before  its  suppression, 
and  extended  to  omni  eerta  re  precisely 
at  the  moment  of  its  suppression ;  and, 
finally,  the  publication  of  the  aetiones 
legis  by  Sextus  ^lius  would  have  taken 
place,  according  to  this,  after  these 
actions  had  been  abolished. 
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the  other  may  be  either  the  law  of  Augustus  concerning  pro- 
cedure in  criminal  matters^  lex  Julia  judiciaria  publicorumy  or 
a  judiciary  law  of  Julius  Caesar,  lex  Julia  (  Ccesaris)  judiciaria, 
probably  of  b,c.  46.  These  laws  are  therefore  dated  a  century 
later  than  the  lex  JEbutia^  and  do  not  belong  to  the  period  to 
which  our  attention  is  at  present  directed.        * 


Section  XL VIII. 

The  Ordinary  or  Formulary  Procedure  (  Ordinaria 

Judicia^  vel  per  Formulai). 
The  Extraordinary  Procedure  {Extraordinaria  Ju- 

dicia). 

247.  The  system  of  the  actiones  legis  was  replaced  by  that 
of  the/ormtt/a,  or,  as  it  was  called,  the  ordinary  system,  which  is 
the  second  phase  of  Boman  legal  procedure.  This  system,  re- 
markable for  the  ingenuity  with  which  it  was  devised,  was  the 
result  of  a  gradual  process  of  development,  and  did  not  make 
its  appearance  in  the  first  instance  in  the  complete  or  perfect 
form  which  it  ultimately  attained.  It  is  well  worthy  of  the 
consideration  even  of  modem  publicists,  for  it  was  the  result  of 
the  development  of  prsBtorian  law  and  philosophic  jurisprudence ; 
it  marked  the  passage  of  law  as  an  instrument  of  patrician 
power  into  a  system  of  judicial  administration;  it  was  the  legal 
genius  of  Rome  undergoing  the  process  of  transformation — the 
grovrth  of  the  plebeian  and  Quiritarian  elements  into  the  plebeian 
and  humanitarian.  Under  it  the  plebeian  was  enfranchised  and 
the  foreigner  entitled  to  participate  in  Roman  justice — in  &ct, 
it  worked  an  entire  revolution. 

248.  The  student  must  be  careM  not  to  confound  the 
formulas  to  which  we  are  now  alluding  'with  those  in  use  in  the 
actiones  legis.  The  material  representations,  gestures,  symbols 
and  mystic  words  of  the  old  actiones  had  disappeared.  The 
dominant  idea  of  the  new  system  is,  that,  afler  the  magistrate 
had  heard  the  statement  of  the  parties  briefly  made  before  him 
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injure^  he  organized  the  suit  by  delivering  to  the  judge  written 
instructions^  or  a  formula^  by  which  the  judge  was  appointed; 
the  points  to  be  decided  between  the  Htigants  were  defined^  and 
the  extent  of  his  power  determined. 

248.  The  study  of  the  constituent  parts  of  the /orwitt/a 
fiimishes  the  key  to  the  whole  system.  It  invariably  com- 
mences with  the  appointment  of  the  judge.  Judex  esto.  In 
addition  to  which,  there  are  usually  three  or  four  other  clauses 
{partes). 

1st.  The  demonstration  or  statement  of  the  fact  or  facts 
alleged  by  the  plaintiff  as  the  ground  of  his  case :  "  QuodAulus 
Agerius  Numerio  Negidio  hominem  vendidit,^^  This  element 
did  not  necessarily  form  a  part  of  the  formula,  inasmuch  as 
this  preliminary  statement  might  be  sufficiently  set  forth  in  the 
second  part. 

2nd.  The  intentio  (from  in  and  tendere\  which  was  the  state- 
ment in  precise  terms  of  the  claim  made  by  the  plaintiff,  which 
was  to  be  determined  by  the  judge,  and  which,  consequently, 
involved  the  question  of  legal  right,  juris  contentio,  according 
to  the  expression  of  Gains :  **  Si  paret  ....  &c.  if  it 
appears  that,  ....  &c."  This  is  the  vital  element  of  the 
formula  and  could  in  no  instance  be  wanting  when  the  ques- 
tion was  the  existence  or  non-existence  of  a  civil  right. 

3rd.  The  condemnation  which  was  the  authority  or  order 
given  to  the  judge  to  condemn  or  to  acquit  according  as  the  facts 
were  proved  or  not,  and  which  determined  the  latitude  of  his 
authority:  "  •  •  •  •  condemnato;  si  non  paret  absolvito,^^ 
Every  condemnatio  was  pecuniary.  The  judge,  whatever  might 
be  the  nature  of  the  action,  was  only  empowered  to  condemn  in 
a  pecuniary  penalty.  This  is  therefore  a  'characteristic  feature 
of  the  ybrmtt/a  system.  The  expedients  resorted  to  in  order  to 
avert  the  inconveniences  which  attached  to  this  peculiariiy  in 
many  instances  were  ingenious,  and  are  worthy  of  consideration. 

4th.  The  adjudicatio.  This  was  the  power  of  partition  con- 
ferred by  the  magistrate  upon  the  judge,  in  addition  to  that  of 
merely  finding  for  or  against  the  plaintiff.  And  it  authorized 
him  to  make  such  division  or  distribution  of  the  property  in 
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question  as  the  circumstances  of  the  case  required,  "  quantum 
adjudicare  oportety  judex  Titio  adjudicato.^^^  This  section  of 
the  formula  was  confined  to  three  classes  of  action :  viz., 
families  erciscundcB,  or  suits  brought  for  the  partition  of  an 
kisreditas  ;  communi  dividundo,  for  the  division  of  a  thing  held 
jointlj ;  Bjidjinium  regundorumy  for  the  fixing  and  settling  the 
boundaries  of  contiguous  landowners. 

260.  In  this  system  of  procedure  the  signification  of  the  word 
actio  is  fimdamentaUj  altered.  It  here  designates  the  authority 
conferred  in  each  individual  case  by  the  magistrate  upon  the 
judge  to  try  and  determine  its  merits. 

The  words  actio,  formulay  judicium,  are  oflen  used  as 
synonymous. 

261.  In  fact  this  system  is  nothing  but  an  ingenious  method 
of  constituting  and  directing  a  jury  in  civil  matters.  We  must 
start  from  the  principle  that  the  judge  was  not  the  magistrate, 
but  simply  a  citizen;  that  he  had  not  consequently  any  func- 
tions save  those  conferred  by  the  magistrate,  and  beyond  the 
terms  of  the  formula  itself  he  was  powerless.  The  main  point, 
therefore,  in  this  form  of  procedure  was  the  construction  of  the 
formula,  and  hence  it  was  that  so  much  skill  and  labour  were 
bestowed  upon  its  development.  To  this  end  the  most  cele- 
brated jurists  were  consulted  both  by  the  magistrate  and  the 
litigant.  The  conciseness  and  accuracy  of  the  terms  employed 
are  admirable.  But  these  terms,  it  must  be  remembered,  were 
no  longer,  like  those  of  the  actiones  legis,  symbolic;  nor  was  the 
misuse  of  them  followed  by  the  penalty  which  attached  to  that 
of  the  terms  of  the  actiones  legis,  the  loss  of  the  suit,  but  they 
enjoyed  a  flexibility  which  permitted  their  adaptation  to  the 
peculiar  circumstances  of  any  given  case. 

Each  case,  however  slightly  it  might  differ  fi-om  another,  was 
provided  for,  because  each  required  its  appropriate  formula. 
The  formulas  themselves  forming  to  a  certain  extent  the  models 
or  general  tj^)es  were  prepared  beforehand,  incorporated  into 
the  general  body  of  jurisprudence,  inscribed  upon  the  album 

»  Gai.,  Imtit.y  4,  §§  89  et  seq. 
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and  exposed  to  the  public*  The  plaintiff,  when  before  the 
magistrate  {in  Jure),  specified  what  he  required.  The  limits 
of  the  specific  terms  were  discussed  between  the  parties,  the 
formula  was  adapted  to  the  actual  case  in  question,  and  finallj 
delivered  by  the  praetor  {postulatio^  impetratioy  formulcB^  vel 
actionisy  vel  judicii).^  Afterwards  the  judge,  whose  duty  it 
was  to  determine  the  &ct  or  law  in  dispute  according  to  the 
nature  of  the  case,  heard  the  respective  parties,  received  what 
evidence  was  presented,  resolved  the  problem  submitted  to  him, 
and  delivered  hia  judgment  {sententia),  always  taking  care  to 
confine  himself  within  the  limit  of  the  power  conferred  upon 
him  by  the  formula. 

262.  We  may  well  ask  how  a  system  so  remarkable  in  its 
character,  and  which  was  substituted  by  the  lex  j^butia  for 
that  of  the  actiones  legisy  was  originated?  Was  it  an  instan- 
taneous production,  or  was  it  the  result  of  some  gradual 
development  ?  It  is  a  question  of  doubt  whether,  even  under 
the  system  of  the  actiones  legiSy  something  of  a  similar  character 
did  not  exist,  that  is  to  say,  whether  the  magistrate,  after  the 
symbolic  rite  of  the  actiones  legis  had  been  performed  before 
him,  in  submitting  the  parties  to  the  decision  of  the  judge  did 
npt  give  to  that  judge  some  sort  of  form  or  formula,  specifying 
what  he  was  to  find  and  the  extent  of  the  powers  conferred.  If 
so,  the  innovation  made  T)y  the  lex  j^butia  was  comparatively 
slight  and  simple,  and  in  fact  was  rather  confined  to  the  suppres- 
sion of  the  ritual  of  the  actiones  legis  as  then  practised  than  to 
the  creation  of  a  new  form.  The  residue  of  the  procedure  in 
that  case  alone  remained,  and  as  all  but  the  formula  was  gone 
it  would  naturally  become  the  procedure  of  the  formula.  We, 
however,  join  in  the  opinion  of  those  who  decline  to  ascribe  to 
it  this  origin,  and  who  reject  the  notion  that  in  the  actiones 
legis  Buj  species  of  formula  was  given  to  the  judge. 

263.  However,  the  new  system  at  the  period  when  the  lex 

*  Gai.,  IfUtit,  §  47.  Cicero,  Pro  Osfcin.,  3;  De  invent,  19;  In  Verr,, 
Bosc,  8.  4,  66. 

•  Cicero,  Part,   orat,  §   28 ;    Pro 
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^butia  sanctioned  It,  was  not  a  novelty.  In  our  opinion  it 
had  constituted  the  mode  of  administering  justice  between 
peregriniy  or  between  citizens  and  peregrini;  and  tracing  it  to 
this  source  we  ascribe  to  the  pr(Btor  peregriniLS  the  credit  of 
having  developed  and  elaborated  it  into  a  system. 

264.  In  fact  from  the  moment  that  it  was  admitted  that  the 
peregrini  could  have,  whether  as  between  themselves  or  as 
between  themselves  and  citizens,  legal  redress  for  their  wrongs, 
the  consideration  of  which  might  be  referred  to  a  Roman 
magistrate,  it  became  a  matter  of  necessity  to  proceed  in  a 
manner  entirely  different  to  that  peculiar  to  the  actiones  legis. 
These  actions  could  not  be  brought  into  operation,  inasmuch 
as  their  application  was  confined  to  Roman  citizens ;  nor  could 
the  civil  law  be  made  to  apply,  whether  it  was  a  question  of  pro- 
perty or  of  obligation,  inasmuch  as  the  peregrini  were  strangers 
to  it ;  nor  was  the  ordinary  citizen  judge  the  proper  tribunal, 
inasmuch  as  he  was  taken  from  the  senatorial  class,  and  much 
less  were  the  centumviri  suitable*  The  proper  persons  to  adju- 
dicate, the  proper  procedure  to  be  used,  and  the  proper  law  to 
govern  the  case,  had  each  to  be  settled  or  ci*eated,  or,  at  least, 
regulated  by  the  sole  power  (imperium)  and  jurisdiction  of  the 
magistrate. 

The  practice  therefore  had  prevailed,  as  long  as  the  necessity 
had  existed,  for  the  Roman  magistrate,  by  virtue  of  his  imperium 
and  jurisdiction  to  regulate  the  conduct  of  the  suit,  sending  as 
he  did  the  litigants  before  the  recuperatoresy  who  were,  as 
custom  and  the  principles  of  the  jus  gentium  had  determined, 
the  proper  arbitrators  in  matters  where  the  interests  of  pere^ 
grini  were  involved. 

When  the  influence  of  the  foreigner  at  Rome  had  given  rise 
to  the  creation  of  the  prtsfor  peregrinus  as  a  distinct  magistracy, 
he  adopted  and  continued  this  practice,  daily  improving  the 
formula,  and  imparting  to  it  precision  and  accuracy  by  his 
annual  edict. 

The  order  which  conferred  power  upon  the  recuperatores,  and 
which  was  to  serve  them  as  a  guide  in  the  discharge  of  their 
duty,  was  either  from  the  commencement  written,  or  as  the  result 
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of  subsequent  improvements  was  reduced  to  a  written  form. 
This  became  their  instructions^  at  the  same  time  indicating 
the  point  which  it  was  their  business  to  determine^  and  telling 
them  the  judgment  that  they  were  to  pronounce  according  to 
their  finding.     This  was  ih&formul(u 

266.  The  citizens,  especiallj  in  the  earlier  part  of  the  sixth 
century,  daily  saw  this  system  pursued  amongst  the  peregrini 
and  in  those  matters  in  which  they  were  jointly  interested  with 
the  peregrini ;  and  having  experienced  the  advantages  of  its 
simplicity  and  observed  the  flexibility  of  its  character,  which 
enabled  it  with  ease  to  be  adapted  to  the  progressive  wants  of  a 
growing  civilization,  abandoning  the  formality  of  the  actiones 
legisy  they  commenced,  without  any  enacting  law  and  by  the 
sole  influence  of  custom,  to  have  recourse  to  the  same  system 
and  to  demand  formulas  from  the  prastor  in  cases  amongst 
themselves,  as  Roman  citizens.  These  applications  were  re- 
ceived with  favour  amongst  other  reasons  for  this,  that  with  the 
Romans  the  various  magistrates  invested  with  specific  fimctions 
could  at  will  supply  each  other's  office,  for  instance,  the  prcetor 
peregrinus  might  act  for  the  prator  urbanus,  and  vice  versd. 

266.  The  formula  first  designed  for  the  sole  benefit  of  the 
peregrini  had  originally  but  two  parts,  the  demonstratio  and 
the  condemnatio;  but  as  soon  as  it  was  to  be  applied  to  disputes 
between  citizens  and  to  questions  of  civil  law,  it  required  ampli- 
fication. It  was  at  this  time  that  the  four  distinct  parts  of 
which  the  fiiU  formula  is  Composed  took  their  origin.  The 
prsetors  then  endeavoured,  as  &r  as  possible,  to  approximate  the 
procedure  of  the  actiones  legisy  so  that  the  transfer  from  one 
system  to  the  other  might  easily  be  made.  It  is  curious  to 
observe  the  traces  of  this  imitation,  exhibiting  the  successive 
steps  by  which  the  new  procedure  came  ultimately  to  entirely 
supplant  the  old.^ 

267.  The  formida  in  some  of  its  parts  appeared  a  simplifica- 
tion of  the  most  important  features  of  the  actiones  legis.     The 

»  See  Explication  higtoriqne  des  Initituts,  vol.  iii.  title  "  Des  aetioru.** 
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administration  which  indicated  the  object  of  the  suit,  replaced 
the  pantomimic  gestures  of  the  old  system;  and  it  is  to  be  ob- 
served that  the  intentioy  which  was  the  statement  of  the  claim 
of  the  plaintiff,  was  clearly  founded  upon  the  very  words  uttered 
by  the  plaintiff  in  the  actiones  legis.  **  Hunc  ego  hominem  ex 
jure  quiritium  meum  esse  axo^'*  were,  for  example,  the  words 
used  by  the  plaintiff  in  the  sacramentum^  in  asserting  his  claim 
to  some  material  object,  at  the  same  time  that  he  placed  his 
lance,  the  vindictOy  upon  the  object  (in  this  case  the  man)  that 
he  claimed  as  his.*  "  Si  paret  hominem  ex  jure  quiritium  Auli 
Agerii  esse,^  were  the  words  used  by  the  praetor  in  the  formula 
of  the  real  action.'  The  same  ideas  were  materialized  in  the 
actiones  legis,  and,  if  we  may  so  express  it,  spiritualized  by  the 
praetor  in  the  formula. 

268.  If  we  wish  to  ascertain  the  effect  produced  by  the  lex 
j^butia,  we  must  take  into  consideration  the  condition  in  which 
the  procedure  was  at  the  time  of  its  publication. 

Amongst  the  actiones  legis  the  sacramentum  was  solely  con- 
fined to  state  questions  and,  real  rights,  and  to  certain  other 
special  matters,  that  is  to  say,  to  questions  which  must  come 
before  the  centumviri. 

The  actiones  legisy  per  judicis  postulationem  et  per  condic^ 
tionem^  were  those  appHcable  to  the  case  of  disputed  obligations ; 
but  as  a  matter  of  fact,  in  questions  of  this  kind,  the  citizens 
imitated  the  practice  pursued  in  similar  cases  in  which  the 
interests  of  peregrini  were  involved  and  applied  to  the  praetor 
for  B,  formula.  It  was,  to  a  certain  extent,  therefore,  merely 
the  legalization  of  this  practice  that  was  introduced  by  the  lex 
j^buticu  It  did  not,  in  fact,  invent  or  introduce  a  new  system, 
but  gave  the  sanction  of  the  legislature  to  that  which  custom 
had  already  adopted. 

269.  The  judicis  postulatio  and  the  condictioy  relative  to 
obligations,  were  however  suppressed  and    replaced  by  the 

formula. 

As  to  the  sacramentum^  it  still  survived.     State  questions, 

»  Gai.,  Ifutit,  4,  §  16.  »  Gai.,  InsiU,,  4,  §§  41,  93. 
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disputes  concerning  Quiritarian  property,  or  real  rights,  as  also 
those  concerning  successions,  continued  to  be  litigated  by  the 
procedure  of  the  actiones  legisy  and  were  heard  by  the  centum-- 
viri.  This  college  was  still  too  powerfid  and  popular  an  in- 
stitution to  be  suppressed.  And  it  required  the  lapse  of  time 
and  the  gradual  operation  of  praetorian  influence  to  introduce 
the  appHcation  of  \kQ  formula  system  to  the  matters  submitted 
to  its  jurisdiction. 

260.  The  legalization  of  the  procedure  hj  formula  did  not 
produce  any  immediate  or  considerable  modification  in  the 
magisterial  and  judicial  authority.  However  there  are  two 
changes  which  can  with  justice  be  ascribed,  if  not  wholly  at 
least  to  a  considerable  extent,  to  this  system.  These  were,  in 
the  first  place,  the  application  to  disputes  between  citizens, 
not  as  a  universal  rule,  but  in  certain  cases,  of  the  employment 
of  recuperatoresy  who  had  hitherto  been  exclusively  confined 
to  the  cases  of  peregrini :  and,  on  the  other  hand,  the  em- 
ployment of  the  unus  judex^  or  arbiter,  who  had  hitherto 
been  exclusively  confined  to  disputes  between  Roman  citizens, 
to  those  between  peregrini^  or  between  Roman  and  perigrinus. 
This  was  therefore,  to  a  certain  extent,  a  reciprocal  exchange  of 
privileges,  and  mainly  resulted  fi:om  the  tendency  of  the  praetor 
to  level  the  distinction  between  the  two  classes.  In  the  second 
place,  the  gradual  decline  of  the  college  of  the  centumviri,  which 
had  retained  the  procedure  of  the  sacramentum,  but  which  also, 
by  degrees,  abandoned  it  in  practice  as  the  advantages  of  the 
formula  system  became  apparent,  and  ultimately  confined  it  to 
disputes  concerning  the  validity  of  testamentary  wiQs. 

261.  At  the  period  to  which  our  attention  is  now  directed 
the  privilege  of  furnishing  the  unus  judex ^  or  arbiter ,  was  still 
confined,  at  Rome,  to  the  senatorial  order.  In  the  provinces 
the  judges,  notwithstanding  the  fact  that  they  were  inscribed  on 
the  lists  of  the  deciuies,  prepared  by  the  governors  in  imitation 
of  the  Roman  practice,  were  called  recuperatores ;  and  we  must 
take  care  not  to  confound  these  with  the  recuperatores  employed 
at  Rome  in  certain  cases. 
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262.  Sometimes  the  magistrate,  instead  of  sending  the  case 
to  the  judge,  heard  it  himself.  There  were,  indeed,  certain 
suits  which,  from  their  nature,  were  always  determined  in  this 
way.  This  mode  of  procedure  was  termed  extra  ordinem  cog* 
noscere;  extra  ordinem  cognitio;  whence  was  derived,  at  a  later 
date^  the  title  of  extraordinariajudicia,  to  distinguish  this  form 
of  procedure  from  the  ordinary  mode  under  iiie  formula  system, 
known  as  the  ordinariajudicia. 


Section  XLIX. 

The  Introduction  of  Philosophy  and  especially  of 
Stoicism — Its  Influence  upon  Jurisprudence. 

263.  WhUe  the  Roman  jurists  were  carrying  on  their  public 
consultations  a  new  class  of  rhetoricians  and  philosophers  made 
its  appearance.  According  to  Suetonius,  it  was  during  the 
interval  between  the  second  and  third  Punic  war  that  a  Grecian 
deputy,  who  had  broken  his  arm,  employed  the  period  of  con- 
valescence by  lecturing  on  philosophy,  to  an  audience  he  col- 
lected for  the  purpose  of  listening  to  him.  Similar  schools  were 
soon  opened  by  others.*  At  a  later  period,  b.c.  150,  three 
Athenian  deputies,  Diogenes,  Critolaus  and  Cameades,  by  their 
great  eloquence  attracted  the  attention  of  the  Romans.  It  is 
said  that  Cameades  on  one  occasion  maintained  the  existence 
of  justice  as  a  fact,  and  on  the  following  day  undertook  to  prove 
that  it  was  nothing  but  a  word ;  and  that  this  conduct  so  affected 

^  These  rhetoricians  and  their  schools  that  certain  men,  under  the  name  of 

were  disapproTed  of  both  by  the  senate  Latin  rhetoricians,  have  established  new 

and  the  censors.    Saetonins  furnishes  schools;  that  the  joath  are  crowding 

ns  with  two  measares  which  may  per-  after  them,  and  passing  entire  days  in 

haps  be  of  interest :  "  Under  the  con-  their  company.     Our  ancestors  have 

snlate  of  the  case  of  the  philoso-  decreed  that  which  onr  children  should 

phers  and  the  rhetoricians  having  been  learn  and  the  schools  they  should  attend, 

discussed,  the  senate  decreed  that  M.  We  disapprove  of    these  innovations 

PomfX)nins  should  take  steps  to  protect  upon  our  ancient  customs,  considering 

the  interests  of  the  republic  and  not  them  mischievous;  and  we  thus  make 

suffer  these  men  to  remain  in  the  city."  known  our  decision  both  to  those  who 

The  second  is  a  declaration  made  by  the  keep  and  to  those  who  frequent  these 

censors:  *' E.  Domitius w£nobarbus and  schools.    They  displease  us.' "     Suety 

Licinius  Crassus,  censors,  have  declared  De  clar,  rhetor,,  §  1. 
as  follows:   'We  have  been  informed 


Q 

Digitized  by  VjOOQIC 


226  THE  HISTORY  OF  ROMAN  LAW. 

Cato  that  he  demanded  that  such  ambassadors  should  be  imme- 
diately dismissed.  The  principles  of  the  Stoics  were  developed 
side  by  side  with  those  of  the  Epicureans.  Stoicism  appeared 
to  be  especially  adapted  to  the  Roman  genius,  and  it  accordingly 
took  root  and  rapidly  acquired  a  strong  and  permanent  hold 
upon  the  Roman  mind,  especially  among  men  of  superior 
intelligence,  whereas  the  Epicurean  system  was  embraced  by 
men  of  a  different  class.  Stoicism  ultimately  made  a  profound 
impression  upon  Roman  jurisprudence,  and  introduced  the 
principle  of  law  based  upon  reason  and  justice  rather  than  on 
power.  It  contributed  largely  to  the  decline  of  Quiritarian  law 
and  to  the  erection  of  a  scientific  and  philosophic  system  which 
was  ingeniously  substituted  for  the  former.  Its  influence  upon 
jurisprudence  extended  both  to  principle  and  to  practice. 

264.  We  have  now  arrived  at  a  period  in  our  history  where 
the  student  may  observe  a  rapid  decline  in  ancient  Roman  morals ; 
where  the  institutions  of  the  republic  have  given  way,  the  suf- 
frages of  the  comitia  are  purchasable,  justice  sold,  the  censor- 
ship abolished  or  degraded,  the  dictatorship  made  perpetital,  and 
the  provinces  pillaged.  We  find  enormous  wealth  in  the  hands 
of  a  single  citizen,  profligate  luxury,  armies  the  property  rather 
of  their  general  than  of  Rome,  the  reckless  sacrifice  of  Roman 
blood,  and  the  natural  termination  of  the  whole — Absolutism. 


Section  L. 

The  Seditions  op  the  Gracchi  (GracchancB). 
Agrarian  Laws  {Leges  agraricB). 

266.  B.C.  133.  The  two  Gracchi  were  deadly  enemies  to  the 
senatorial  aristocracy  of  race  and  fortune  which  at  this  time 
oppressed  the  plebeian  no  longer,  it  is  true,  by  the  ancient 
privileges  of  caste,  but  by  the  influence  which  results  from 
wealth.  Tutored  in  the  doctrines  of  the  Stoics,  democratic  tri- 
bunes who  aimed  at  improving  the  condition  of  the  proletarii, 
they   took   to    agitating   and   fomenting  the   passions  of  the 
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plebeians,  and  the  latter,  worked  upon  by  their  marvelloiis 
eloquence,  and  impressed  with  the  nature  of  their  schemes, 
fiicilitated  their  election  to  office,  and  assisted  in  the  promulga- 
tion of  their  laws  by  sedition  and  by  the  sword.  These  instru- 
ments were  equally  resorted  to  by  their  opponents.  Both 
ultimately  perished,  and  the  attempted  reforms,  notwithstand- 
ing that  they  were  founded  on  principles  of  justice  and  ex- 
pediency, and  were  calculated  not  only  to  benefit  the  poorer 
classes,  but  to  contribute  to  the  future  well-being  of  the  republic, 
were  handed  down  to  posterity  as  **  seditions." 

266.  The  conquered  lands,  which  had  been  reserved  as 
public  property  under  the  title  of  ager  publicus  (see  par.  92), 
had  considerably  increased,  owing  to  the  extended  operations 
of  the  Roman  arms.  A  portion  of  these  lands,  according  to 
custom,  was  held  as  forest  or  common  pasture  land,  or  let  out 
to  be  &rmed  for  the  benefit  of  the  treasury.  The  residue  was 
divided  by  the  censors  in  the  name  of  the  republic,  to  be  held 
and  cultivated  for  a  certain  rent,  sometimes  a  tithe,  or  even  less, 
and  at  others  on  a  simple  fine.  These  lands,  instead  of  being 
distributed  in  small  lots  among  the  poorer  members  of  the  ple- 
beians, so  as  to  provide  them  and  their  families  with  a  rural 
habitation,  and  to  attach  them  to  agricultural  pursuits,  had 
accumulated  in  the  hands  of  the  patricians,  the  senatorial 
femilies,  and  the  wealthy  and  powerful  plebeians. 

From  the  time  of  Servius  Tullius,  as  we  find  firom  the  his- 
torians, distribution  had  been  made  of  lands  after  various  con- 
quests ;  but  if,  in  this  early  period,  the  lower  orders  received, 
under  any  title  whatsoever,  any  portion  of  the'  lands  so  distri- 
buted, it  is  clear  that  the  lion's  share  fell  to  the  wealthy,  and 
this  in  proportion  as  it  became  a  question  of  more  extended 
conquest  or  of  larger  territory. 

Those  to  whom  these  lands  were  conceded  did  not  enjoy 
proprietary  rights  in  them,  inasmuch  as  these  were  lodged  in 
the  state ;  but,  under  the  title  of  possessionesy  they  had  the 
privilege  of  disposing  of  them  as  of  a  patrimony :  they  trans- 
mitted them  as  an  inheritance,  freeing  them  in  the  course  of 
time  fi'om  every  kind  of  taxation  or  rent  due  to  the  treasury, 

Q2 
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and  settling  upon  them,  for  the  purpose  of  then*  cultivation,  the 
servile  classes  and  slaves  acquired  in  war,  who  owed  no  service 
to  the  republic ;  so  that,  in  fact,  the  result  of  this  system  was 
that  the  poorer  plebeian  was  not  merely  excluded  from  the 
possession  of  these  lands,  but  even  from  their  cultivation.  The 
long  enjoyment  of  these  privileges,  the  sales  and  various  changes 
which  the  lands  underwent,  became  so  many  titles  in  favour  of 
the  pretentions  of  those  to  whom  they  had  ultimately  passed ; 
and,  as  a  result,  every  effort  to  alter  this  state  of  things  was 
regarded  by  the  possessors  as  an  attempt  at  spoliation. 

267.  Such  were  the  agrarian  laws,  which  were  and  still  are 
misconceived  when  represented  as  applicable  to  private  pro- 
perty. More  than  once  during  the  course  of  the  republic, 
attempts  were  made  and  laws  were  proposed  to  remedy  the 
existing  evil,  to  Hmit  the  abuses  connected  with  these  posses- 
sions, and  to  restore  them  to  the  state,  in  order  that  they 
might  be  distributed  among  the  poorer  citizens ;  these  attempts 
were  attended  by  insurrections  of  the  plebeians.  The  proletarii 
revolted,  and  great  clamour  was  raised  for  participation  in  that 
which  they,  with  reason,  called  the  usurped  property  of  the 
republic. 

268.  Already  by  the  lex  Licinia,  De  modo  agrorum^  one 
of  the  three  laws  proposed,  advocated  with  indomitable  perse- 
verance and  ultimately  carried  by  the  tribunes  C.  Licinius 
Stolo  and  L.  Sextius  in  the  year  B.C.  367,  there  was  a  prohi- 
bition under  a  penalty  of  10,000  asses  against  any  one  possessing 
more  than  600jugera  of  land  {ne  quis  amplius  quam  quingenta 
agrijugera  possideret).^  Was  this,  it  may  be  asked,  an  agrarian 
law,  that  is  to  say,  a  law  exclusively  relating  to  the  possession 
of  ager  publicus,  or  was  it  a  provision  concerning  the  territorial 
rights  of  private  individuals  {dominium),  to  which  it  afilxed  a 
maximum  not  in  any  case  to  be  surpassed?  This  latter  opinion 
prevailed  with  our  rincient  classical  commentators.  Niebuhr 
has,  on  the  contrary,  upon  his  own  authority,  held  that  the  lex 
Licinia   was  an   agrarian  law,  and  this  opinion  for  a  time 

*  Valer.  Max.  yiii.  6,  §  3. 
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obtained  favour,  but,  like  its  predecessor,  has  in  its  turn  been 
abandoned  and  confuted  with  arguments  which  are  certainly 
not  without  weight.  In  effect,  of  the  three  laws  passed  by  the 
tribune  Liciniusy  one  enacted  that  one  of  the  consuls  should  be 
elected  from  among  the  plebeians,  while  the  other  two  related 
to  the  embarrassed  condition  of  the  poor  citizens,  oppressed  by 
debt  and  by  the  want  of  landed  property ;  whether  they  had  never 
possessed  any,  which  was  the  condition  of  the  greater  portion, 
or  whether  they  had  been  reduced  to  the  necessity  of  denuding 
themselves  of  it  in  payment  of  their  debts.  As  to  the  fii'st — 
those  embarrassed  by  debt — ^the  lex  Liciniay  De  cBre  alieno, 
ordered  that  money  already  paid  under  the  head  of  interest 
should  be  taken  in  reduction  of  the  capital,  and  that  the  surplus 
should  be  paid  by  equal  instalments  within  three  years.  As  to 
the  second — those  who  were  destitute  of  land — the  lex  Liciniay 
De  modo  agrorum^  appears  to  have  provided  that  the  rich 
should  sell  whatever  land  they  possessed  in  excess  of  the  500 
jugera^  and,  as  the  price  obtainable  at  a  forced  sale  would 
naturally  be  lowered,  land  would  become  more  accessible  to  the 
plebeian.^  Such  is  the  sense  in  which  the  lex  Licinia,  when 
held  to  apply  to  private  property,  ought  to  be  imderstood,  not 
as  a  spoliation  of  the  landed  proprietors,  but  as  placing  a  legal 
limit  upon  the  ownership  of  realty,  with  the  obligation  of  aliena- 
tion consequently  attaching  to  all  that  they  held  in  excess  of 
the  prescribed  limit.  This  law  was,  however,  ill  observed,  and 
its  prohibitions  disregarded  from  its  very  enactment.  And, 
according  to  the  historians,  the  very  person  who  had  been  its 
promoter  and  who  had  given  to  it  his  own  name,  Licinius 
Stoloy  acquired  either  by  purchase  or  otherwise  a  thousand 
jugera  of  land ;  he  then  emancipated  his  son,  in  order  to  make 
him  the  head  of  a  family  and  consequently  empowered  to 
hold  property,  and  transferred  to  him  500  of  these  jugera. 
Upon  the  accusation  of  M.  Popilius  Lenas  he  was  condemned  to 

*  livj,  yi.  §  35 :  "  Creatiqne  tribnni  snperesset,  triennio  eBqnis  portionibas 

C.  Licinius  ct  L.  SextiuB  promul^vere  persolveretur :  alteram,  De  modo  agro- 

leges  omnes  adversas  opes  patriciornm  rum,  ne  quia  pins  qoingeBta  jngera 

et  pro  commodis  plebis ;  nnam  De  acre  agri  possidoret :  tertiam,  ne  tribnnonim 

alienOf  ut,  dedacto  eo  de  capite,  qnod  militam  comitia  fierent,  consnlomque 

usuris  pemnmeratum  esset,  id,  qnod  utiqne  alter  ex  plebe  crearetnr." 
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a  fine  of  10,000  asses  for  having  fraudulently  violated  his  own 
law.*  There  are  also  several  other  instances  recorded  at 
different  intervals  of  condemnation  on  this  ground,  but  in  the 
course  of  time  the  zeal  for  bringing  accusations  against  those 
who  exceeded  the  limits  abated,  and  as  a  result  the  lex  Licinia 
became  obsolete. 

269.  If  absence  of  detail  and  obscurity  of  expression 
impart  to  this  first  law  a  degree  of  uncertainty,*  the  same 
at  least  cannot  be  said  concerning  the  agrarian  laws  of  the 
period  of  the  Gracchi.  These  are  unquestionably  laws  concern- 
ing the  distribution  of  ager  publicus.  The  ancient  monopolies 
were  yet  in  existence,  and  the  conquest  of  aU  Italy,  and  after- 
wards of  the  provinces,  had  opened  up  a  new  and  vast  territory. 
The  evil  was  at  its  height  when  the  first  of  the  Gracchi, 
Tiberius  Sempronius  Gracchus,  elevated  to  the  tribunate,  ad- 
vanced his  project  for  the  distribution  of  the  ager  publicus. 
His  propositions  were  conceived  in  a  moderate  spirit  and 
moulded  upon  the  provisions  of  the  lex  Licinia^  into  which  he 
introduced  certain  modifications  intended  to  lessen  the  losses  of 
those  who  were  to  be  subjected  to  deprivation.  No  citizen  was 
to  be  allowed  to  possess  more  than  500  jugera  of  ager  pul/licus, 
with  an  addition  of  250  for  each  child ;  those  who  had  more 

^  lAry,  vii.   16:   ''Eodem  anno  C.  yi.  39.    An  extract  from  another  speech 

Licinina  Stole  a  M.  Popilio  Lcnate  saa  still  further  corroborates  this  view,  in- 

lege  decern  millibus  aeris  est  damnatus:  asmnch  as  the  subject  under  discussion 

quod  mille  jngernm  agri  cum  iiliu  pos-  was  the  actual  distribution  of  these  lands: 

8ideret,emancipandoquefilium  fraudem  •  ^'Auderentne  postulare,  ut  qunm  bina 

Icei  fecerit."    Valer.  Max.  tIU.  6,  §  3 :  jugera  agri   plebi    dividerentur,  ipsis 

"C.    licinius    Stolo,    cnjus    beneficio  plus  quingenta  jugera  habere  liceret?" 

plebi  petendi  consulatnm  potestas  facta  Livj,  vi.  36.    But  on  the  other  hand  the 

est,  qunm  lege  sanxisset,  ne  quia  am-  expression  "  dominos"  in  the  speech  of 

pUuB  quam  quingenta  agri  jngera  pos-  the  patrician  App.  CI.  Crassus :  "  Altera 

sideret,  ipse  mille  compararit :  dissimu-  lege  solitudines  vastas  in  agris  fieri, 

landiqne  criminis  gratia  dimidiam  par-  pollendo  finibus   dominos,"   Livj,  vL 

tem  filio  emancipavit:  quamobcausam  41,  and  especially  that  of  "  dimidmm 

a  M.  Popilio  Lenate  accusatus,  primus  partem  filio  emanciparH"  in  the  pas- 

Bua  lege  cecidit."     ^                          ^  sage  of  Valerius  Maximus  previously 

•  If  we  only  consider  the  expression  quoted,  that  is  to  say,  the  use  of  man- 

"possidere"  as  used  in  its  legal  sense  ci/^a^io  (emancipavit),  in  order  to  trans- 

to  designate  possession  of  a^tfr;7t/(/icf««,  fer  the  half  of  one's  possessions  to  a 

we  see  its  force  more  distinctly  in  the  bod,  indicates  not  merely  simple  pos- 

oration  of  Licinins  to  the  plebeians:  session,  but  the  right  of  property  e» 

**  Liberoe  a^s  ab  inj  ustis  possessoribus  Jure  Qniritivm. 
extcmplo,  81  relit,  habere  posse."    Livy, 
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were  to  be  deprived  of  the  surplus,  but  to  be  indemnified  by 
the  public  treasury  for  any  outlay  which  they  had  incurred  for 
the  benefit  of  the  property.  Lands  thus  recovered  were  to  be 
distributed  among  the  poorer  citizens,  and  to  be  held  by  them 
at  an  annual  rental  payable  to  the  state.  Such  was  the  pie-- 
hueitum  he  succeeded  in  passing  B.C.  133  {lex  Sempronia 
agraria).  He  was  appointed  with  his  brother  Caius  Sempronius 
and  his  &thei>-in-law  Appius  Claudius  as  triumviri  for  the 
execution  of  this  law.  He  had  not,  however,  time  to  accom- 
plish his  task,  for  being  accused  of  aspiring  to  arbitrary  power 
he  was  assassinated  in  the  Capitol,  and  fell  together  with  his 
partisans  in  the  midst  of  a  violent  reaction  in  fitvour  of  the  class 
which,  for  the  benefit  of  the  public  at  large,  he  had  attacked.* 

270.  Caius  Gracchus,  the  second  of  the  Gracchi,  who  suc- 
ceeded his  brother  in  B.C.  122,  was  also  elevated  to  the  tribunate. 
Full  of  ardour,  and  enjoying  great  powers  of  eloquence,  his 
temper  was  embittered  by  the  death  of  his  brother,  and  in  an 
attempt  to  sustain  his  brother's  law  and  to  promulgate  new  ones 
of  his  own  he  also  perished  in  a  revolt,  during  which  he  found 
himself  compelled  to  have  recourse  to  his  sword  and  to  the 
arm  of  a  slave  in  order  to  escape  death  by  the  hand  of  his 
enemies. 

This  method  of  removing  the  exponent  of  a  principle  could 
not,  however,  extinguish  the  principle  itself,  and  consequently, 
at  various  intervals,  down  to  the  time  of  Cicero,  we  find  laws 
either  decreed  or  projected  upon  the  same  subject.     Of  these 

'  The  whole  of  Eoman  literatnre  testimonj  to  the  Gracchi,  in  which  he 
posterior  to  the  period  of  the  Gracchi  distiDctlj  marks  the  characteristic  fea- 
aboonds  with  allusioDS  to  them.  Bat  tares  of  the  agrarian  kw :  "  Nam  vere 
it  is  to  two  Greek  writers— Plntarch  dicam,  Qairite8,genasipsamIegi8agra- 
(  The  Oracohi,  §§  6  et  seq.)  and  Appian  riie  vitaperare  non  possam.  Venit  enim 
(^(hitheCiv%lWars,\f%\^etwf:^.y--thAt  mihi  in  mentem  daos  clarissimos,  in* 
we  ore  especiallj  indebted  for  details,  geaiosissimos,  amantissimos  plebis  ro- 
and  particolarlj  with  reference  to  the  manse  Tiros,  Tib.  et  Ca.  Gracchos,  pie- 
agrarian  law.  The  fifty-eighth  book  of  bem  in  agris  pnblicis  constitnisse,  qai 
I^vy,  which  is  especiallj  devoted  to  this  agri  a  privatia  antea  possidebaatar. 
snbject,  is  among  those  now  lost.  The  Non  snm  ego  is  consul,  qni,  at  pleriqae, 
epitome  or  snmmarj  of  this  book  is  nefas  esse  arbitror  Gracchos  laudare: 
limited,  as  regards  this  subject,  to  these  qaomm  consiliis,  sapientia,  legibns, 
words :  *'  Ne  qnis  plus  qaam  qaingenta  maltas  esse  yideo  reipnblicn  partes 
jngera  agri  pnblici  possideat."  Cicero,  constitatas." 
De  leg,  agr.,  ii.  \  5,  bears  the  following 
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we  only  possess  fragments  of  one,  the  lex  Thoria  agraria  (b.c. 
107),  which  was  written  on  a  table  of  bronze,  and  which  was 
discovered  in  the  16th  century  and  lodged  in  the  collection  of 
Cardinal  Bembo,  at  Padua.  This  law  indicates  reaction,  inas- 
much as  it  is  in  fiivour  of  the  possessors  of  the  public  lands,  to 
whom  it  guarantees  their  possessions  free  from  all  incumbrance. 
Cicero  designates  it  a  vicious  and  useless  enactment.^  The  lex 
Thoria  was  succeeded,  within  a  space  of  fifty-two  years,  by 
seven  agrarian  laws,  having  various  provisions  tending  to  nullify 
the  effect  of  the  lex  Thoria  and  to  procure  from  the  public 
lands  certain  advantages  for  the  lower  classes.  Of  these  laws 
some  were  only  proposed,  others  were  adopted ;  but  all  remained 
inoperative  till  the  time  of  Julius  Caesar  (b.c.  59).  1.  Rogatio 
Marcia,  Marcius  Philippus,  in  support  of  this  law  (B.C.  104), 
which  was  rejected,  said  that  there  were  not  two  thousand  men 
in  Kome  who  were  proprietors  (non  esse  in  civitate  duo  millia 
hominum  qui  rem  haberent\  a  statement  which  Cicero  considered 
treasonable.  2.  The  lex  Apuleia  (b.c.  100).  3.  The  lex  Titia 
(b.c.  99  ).  4.  The  lex  Livia  (b.c.  91).  Of  the  three  tribunes  by 
whom  they  were  proposed,  the  first,  Apuleius  Satuminus,  was 
forced  into  the  Capitol  and  there  stoned;  the  second,  Sextus 
Titius,  was  condemned  to  exile  for  having  kept  the  portrait  of 
Satuminus;  and  the  third,  Livius  Drusus,  was  assassinated 
on  his  way  to  his  own  house.  This  was  the  method  adopted 
to  prevent  the  enactment  of  objectionable  laws,  and  the  way  in 
which  their  promulgators  were  treated,  as  in  the  case  of  the 
Gracchi.  5.  The  rogatio  Servilia  Rulli  (b.c.  61)  of  the 
tribune  Servilius  Rullus,  celebrated  by  the  eloquence  of  Cicero, 
which  secured  its  rejection.  The  former,  which,  by  one  of 
its  provisions,  had  conceded  the  right  of  citizenship  to  the 
Italians,  had  caused  the  social  war,  and  the  latter,  probably, 
was  the  cause  of  the  Catiline  conspiracy.  6.  The  projected 
lex  Flavia  (b.C.  61),  supported  by  Cicero,  but  which  mis- 

»  Cicero,  Bmtut — De  elar.  orator,,  been   published  in  several  selections. 

§  86:    '<Sp.  Tfaorios  satis  valait  in  Sigonios  undertook  its  reconstruction 

populari  genere  dioendi,  is  qui  agrum  (De  ant:  jur,  Ital,  ii.  2),  and  later 

publicum,  vitiosa  et  inutili  lege,  lera-  Haubold  {Antiq.    Rom,    monnmenta. 

Tit."     (Appian.,  atfil  Wars,  1,  27.)  &c.,  Berlin,  1830),  Klenze,  and  laatiy 

The  fragments  of  the  lex  Thoria  have  Budorff. 
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carried.  And^  finally,  7.  Lex  Julia  agraria  (b.c.  59)  of  Julius 
CaBsar,  the  consul,  which  ordered  that  the  public  lands  of  Cam- 
pania shoidd  be  distributed  amongst  the  poor  citizens  who  had 
three  or  more  children ;  a  distribution  which,  it  is  said,  benefited 
more  than  20,000  heads  of  families.  The  agrarian  agitation  thus 
terminated  in  laws  respecting  the  di\dsion  of  public  lands  in 
certain  districts ;  to  which  must  be  added  those  relating  to  the 
establishment  of  colonies  and  the  distribution  of  lands  among 
the  soldiery. 

271.  In  connection  with  the  agrarian  laws,  though  of  less 
importance,  were  the  leges  frumentarice^  regulating  the  distri- 
bution, sometimes  at  a  reduced  price  and  at  others  even  gra- 
tuitously, of  wheat.  These  commenced  with  the  lex  Sempronia 
frumentaria  (B.C.  123)  of  Caius  Gracchus,  and  were  followed 
by  several  others  of  a  similar  nature.  Suetonius  tells  us  that 
the  number  of  persons  receiving  com  firom  the  state  was,  at  the 
time  of  Julius  Caesar,  no  fewer  than  320,000,  and  that  this 
number  was  reduced  by  Caesar  to  150,000.i 

Toward  the  middle  of  the  seventh  century  fi-om  the  founda- 
tion of  Rome,  and  during  a  period  of  rather  more  than  thirty 
years,  our  attention  is  fixed  upon  four  prominent  features :  first, 
the  qucBstiones  perpetucB,  which  followed  one  another  in  succes- 
sion ;  secondly,  the  leges  judiciaricBy  by  which  the  judicial 
power  was  transferred  first  firom  the  senate  to  the  knights  and 
again  firom  the  knights  to  the  senate  ;  thirdly,  the  authority  of 
the  senatus-consulium  in  matters  of  civil  law,  and  lastly,  the 
jus  honorarium, 

*  Lex  Marcia:  ClCERO,  Deqfflc,  ii.  Three  Speeches,  De  leg,  agr.\  Plu- 

21.    Lex   Apuleia :    Appian,  Bell.  tabch,  Cicero,  16  and  17.    Lex  Flo- 

civ.,  i.  29  and  do ;  CiCEEO,  Pro  Balb.,  via:  CiCEBO,  UpUt.  Attic,  i.  18  and 

21;    Aim.  Vic,  De  vir.  illuirt.,  73;  19,  ii.  1.     Lex  Julia  agraria:    Ap- 

Plutabch,  JIfaritt*,  29.    Lex  Titia:  PIAN,  Bell,  eiv.,  ii.   10—14;    Dion. 

CiCBEO,  Pro  jRflWr.,  9;  Be  leg,,  ii.  6;  Cass.  xxxviii.  1  et  seq.;  SuETON.,  J. 

Be  orat.,  ii.  11 ;  Val.  Max.,  yiii  1,  Ccesar,  20;  Plutabch,  J,  Caaar,  14; 

§  2.    Lex  Lima:  Appian,  Bell,  civ.,  Vell.  Patebo.  ii.  14;  Cicebo,  Ejntt, 

1.  35  and  36 ;  Vell.  Patzhc.  ii.  13  et  Attio.,  ii.  16. 
seq.    Lex  ServUia  Bulli:    Cicebo, 


Digitized  by  VjOOQIC 


234  THE  HISTORY  OF  EOMAN  LAW. 


Section  LI. 


QUiESTIONES  PERPETU^. 

Cognitiones  extraordinable. 

272.  From  the  earliest  period  of  Roman  history  there  is 
nothing  to  mark  with  any  particular  characteristic  feature  the 
jurisdiction  in  criminal  matters.  Under  the  kings  this  jurisdic- 
tion belonged  to  them^  right  of  appeal  {provocatio)  in  all  capital 
cases  lying  to  the  people,  that  is  to  say>  to  the  aristocratic 
comitia  by  curies.  After  the  foundation  of  the  republic,  and 
especially  afl«r  the  passing  of  the  lecfes  Valeria  and  the  Twelve 
Tables,  it  became  a  fixed  principle  that  the  comitia  by  centuries 
could  alone  pass  capital  sentence  in  the  case  of  citizens. 

278.  The  comitia  tributa  had  also  acquired  by  custom  a 
certain  repressive  jurisdiction,  and  we  even  find  them,  contrary 
to  the  fiindamental  law  of  the  state,  deciding  a  capital  case  with 
reference  to  Coriolanus ;  but  it  must  be  observed  that  a  senatiLS- 
consultum  declared  that  this  should  not  be  a  precedent.^  As  a 
general  principle,  the  power  possessed  by  the  tribunes  was 
rather  that  of  political  than  judicial  repression,  whereas  the 
comitia  centuriata  had  jurisdiction  in  criminal  matters  and 
capital  ofiences.  The  comitia  tributa  summoned  magistrates 
before  them  upon  the  termination  of  their  office,  as  also  men  of 
station  and  rank  when  accused  of  having  infringed  any  public 
law,  either  afiecting  the  rights  of  the  people  or  the  plebeians; 
and  though,  properly  speaking,  they  exercised  no  criminal  juris- 
diction, yet  in  these  exceptional  cases  they  sentenced  ofienders 
to  fine,  or  to  such  other  penalty  as  the  justice  of  the  case  de- 
manded. In  the  case  of  the  comitia  centuriata  and  the  comitia 
tributa  the  right  of  accusation  was  not  at  this  period  a  public 
right  enjoyed  by  every  citizen.  The  magistrates  who  convoked 
these  assemblies,  the  consuls,  the  prsetors  and  the  tribunes 
alone  had  the  right  of  charging  the  offender,  and  therefore  it 
was  necessary  for  a  citizen  to  appeal  to  these  magistrates  in 
order  to  get  them  to  lodge  the  necessary  accusation. 

«  Dion.  7,  68. 
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274.  In  addition  to  the  comitia,  the  senate  also  exercised  the 
functions  of  criminal  jurisdiction,  for  being  charged  with  the 
executive  administration  of  the  republic  at  a  period  when  the 
various  powers  in  the  state  had  not  been  accurately  defined, 
they  did  not  hesitate  to  take  an  active  part  in  the  supervision 
of  public  affairs  and  to  arrest  obnoxious  characters,  especially 
in  cases  in  which  the  state  was  liable  to  be  compromised.  Ex- 
cepting, therefore,  capital  offences,  committed  during  periods 
of  agitation,  as  for  instance,  in  political  seditions,  and  even 
sometimes  in  the  case  of  sacrilege,  and  excepting  certain 
particular  cases,  such  as  pontifical  matters,  the  senate  had  and 
exercised  a  criminal  jurisdiction  undefined  by  any  precise  law, 
and  itself  regulated  the  penalty  or  punishment  for  crime ;  pro- 
vided, of  course,  that  it  was  not  capital.  This  power  waa 
especially  applicable  to  all  matters  connected  with  the  provinces 
or  the  person  of  an  individual  peregrinus.  We  may  observe 
that  a  great  number  of  inferior  offences,  less  directly  aflfecting 
the  state,  were,  under  the  title  of  delicia  privata,  left  entirely 
to  be  dealt  with  by  persons  who  might  seek  redress  before  the 
civil  tribunal. 

276.  The  superior  authorities  then  in  criminal  matters  were 
1st,  the  kings;  2nd,  the  comitia  curiatay  subsequently  the 
c.  centuriatay  and  finally  the  c.  tributa;  and  3rd,  the  senate. 
But  there  was  an  important  custom  which  dated  fi'om  the  time 
of  the  kings,  and  continued  through  subsequent  periods,  which 
shoidd  be  noted,  viz.,  that  these  superior  authorities,  when  any 
criminal  matter  was  presented  to  them,  either  took  cognizance 
of  and  determined  it  themselves,  or  delegated  the  investigation 
{<qu<B8tio)  to  a  comitia  {qucBstores),  specially  summoned  for  the 
particular  case. 

We  find  firom  history  that  this  practice  was  constantly  re- 
sorted to.  In  this  way  the  king  delegated  the  investigation 
{qumstio)  to  the  patricians;  the  comitia  delegated  it,  at  one 
time,  to  the  senate,  at  another,  to  qucBstores.  The  senate  de- 
legated it  to  consuls,  to  praetors,  and  to  the  various  governors 
of  provinces.  These  delegations  of  criminal  jurisdiction,  or, 
adopting  the  technical  language,  these  qucBstioneSyMveTe  generally 
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Bpeaking,  made  with  reference  to  the  particular  case ;  and  when 
it  was  determined,  the  commission  or  qucBstio  expired.  In  cer- 
tain circumstances,  however,  these  qucBstiones  had  a  more  general 
character :  the  commission  (qucsstio)  was  appointed  either  by 
the  senate  within  the  limits  of  its  jurisdiction,  or  by  the  comitiay 
for  some  specific  class  of  public  crime — as,  for  example,  de 
clandesHnis  conjurationibusy  as  in  the  matter  of  the  Bacchanalian 
orgies,  B.C.  186  ;^  for  the  crime  of  poisoning,  qumsiio  de  veneficiisy 
B.C.  184  ;*  for  the  crime  of  homicide,  qucBstio  de  homicidiis. 
Thus  we  see  throughout  this  period  of  Roman  history  the 
cowzYia  delegated,  certain  fimctions  to  the  senate,  and  it — ^the 
senate — ^in  the  same  way  delegated  its  authority  to  the  consuls, 
to  the  praetors,  to  the  governors  of  provinces,  or  to  the  quastores 
appointed  by  it  for  a  given  purpose. 

276.  Thus  this  practice,  which  had  its  origin  in  custom, 
became  more  and  more  a  necessity  in  proportion  as  the  popula- 
tion increased  and  crime  multiplied.  It  was  subsequently 
regulated  by  plebiscita  and  successively  applied  to  the  most 
flagrant  crimes,  and  finally  developed  into  what  was  known  as 
the  qucBstiones  perpetucB,  The  origin  of  these  qucestiones  per- 
petucB  may  be  ascribed  to  the  lex  Calpurnia  repetundarum^  B.C. 
149.» 

277.  The  system  of  the  qucsstiones  perpetucB  rescued  the 
Roman  criminal  law  fix)m  the  arbitrary  character  which,  in 
several  respects,  it  had  acquired,  and  determined,  with  the 
exactitude  of  a  legislative  enactment,  each  crime  as  it  was  sub- 
mitted to  the  qucBstioy  its  penalty  and  the  method  in  which  it 
should  be  dealt  with. 

In  fact,  in  place  of  qucBstiones  being  given  for  each  particular 
case,  or  for  certain  crimes  committed  upon  a  given  occasion,  or 
in  any  given  locality,  without  any  general  legislative  enactment 
— ^in  plaoe  of  this  uncertain  and  arbitrary  system,  a  special  law 

*  LiTj,  39,  6.  qnse  antea  null  as  fnenint.      L.  enim 

'  Liyy,  39,  38.  riso  tribunas  plcbis,  legem  primos  de 

'  Cicero,   Bruttu,   Be  elar,  orat,^  pecaniisrepetaiidis,CensormoetMamlio 

I  27 :  '*  QaaBstiones  perpetnas  hoc  ado-  consalibufly  talit." 

lescente  (C.  Carbon)  constitatsB  sunt. 
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for  each  delict  (for  example,  a  law  for  bribery,  another  for  ex- 
tortion, and  BO  on)  organized  a  qucBstio  perpetua ;  that  is  to 
say,  the  crime  was  itself  defined,  the  penalty  regulated  and 
the  class  of  tribimal,  together  with  the  mode  in  which  it  should 
be  conducted,  definitively  determined. 

278.  Although  this  delegation,  this  right  of  investigation 
{qu(Bstio\  was  called  perpetual,  and  although,  by  a  figure  of 
speech,  the  name  quastio  perpetua  was  applied  to  the  tribunal 
itself,  nevertheless,  in  accordance  with  the  principle  which 
regulated  the  constitution  of  Roman  magistracies,  the  tribunal, 
as  regards  the  individuals  composing  it,  was  simply  annual, 
though  its  organization  was  fixed  and  perpetual.  It  was  pre- 
sided over  by  a  praetor ;  generally  by  one  of  those  officers  who 
had  no  other  special  jurisdiction.  The  sentence  was  not  passed 
by  permanent  judges,  but  by  citizen  judges,  or  a  species  of 
juffes  jures  (jurymen),  selected  for  the  occasion ;  the  governing 
principle  being  that  the  judges  in  each  case  were  selected  by 
the  consent  of  the  parties.  These  judges  were  numerous, 
sometimes  as  many  as  one  hundred  sat  in  the  same  case,  as 
determined  by  the  law  regulating  the  qucBstio  perpetua, 

279.  Any  citizen  could  be  the  prosecutor  before  a  qucestio 
perpetua.  It  was  his  business  to  point  out  the  accused,  the 
law  upon  which  he  brought  his  accusation,  and  the  crime  that 
was  imputed.  At  the  same  time  he  had  to  take  an  oath  that 
his  accusation  was  not  calumnious.  He  thus  became  a  party 
to  the  cause,  and  was  compelled  to  furnish  the  necessary  proof. 
The  jury  was  obliged  to  pronounce  its  verdict  according  to  the 
law  of  the  particular  case, — either  to  acquit,  to  condenm,  or  to 
declare  that  they  had  not  sufficient  proof  (  Condemnor  Absolvoy 
Non  liquet).  They  had  no  power  to  modify  the  punishment 
prescribed.* 

280.  Under  this  system  each  crime  had  its  law,  its  penalty, 
its  tribunal,  and  its  procedure.  Every  detail  was  regulated  by 
the  law  which  organized  the  qucestio :  the  number  of  judges  or 

>  Cicero,  Pro  Cluentio,  10,  20,  33,  53  et  scq.  j  Pro  Stjlla,  22. 
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jurymen  (these  were  sometimes  thirty-two,  fifty,  sixty-five  or  a 
himdred,  as  the  case  might  be) ;  the  mode  of  selection ;  the  right 
of  rejection ;  the  witnesses ;  the  time  allowed  to  the  accuser  and 
the  accused ;  in  short,  every  detail  connected  with  the  entire 
proceeding. 

There  is  inscribed  upon  the  back  of  the  bronze,  upon  which 
is  written  the  lex  Thoria  agrarian  a  specimen  of  one  of  these 
enactments.  It  consists  of  certain  fi:agments  of  the  lex  Ser^ 
vilia  repetundarumy  passed  either  in  the  year  B.C.  106  or  B.C. 
100,  fipom  which  we  get  an  insight  into  the  organization  of 
these  qtusstiones, 

281.  The  crimes  thus  provided  for  by  a  special  law  became 
the  object  of  their  respective  qucBstio  perpetua,  and  were  thus 
withdrawn  fi:om  the  arbitrary  and  uncertain  procedure  of  the  pri- 
mitive system.  Those  crimes,  to  which  this  system  had  not  been 
applied,  continued  to  be  subject  to  arbitrary  decision,  and  were 
dealt  with  as  before,  being  entertained  either  by  the  comitia  or 
by  the  senate,  or  being  delegated  to  the  consuls,  the  praetors  or 
to  special  qucestores.  This  is  what  is  termed  the  cognitiones 
ex  traor  dinar  ice  y  extra  ordinem  cognoscere,  in  criminal  matters. 

282.  The  following  is  a  table  of  the  early  qucestiones  per- 
petucB : — B.C.  149,  lex  Calpurniay  De  repetundis^  qucestio  pe^ 
cunitE  repetundcBy  against  extortions  or  exactions  in  the  pro- 
%'inces.  b.C.  119,  lex  Maria,  De  ambitu,  qutBstio  ambitus y  against 
bribery  in  the  purchase  or  illegal  attempt  to  obtain  a  magis- 
tracy. In  the  same  year  the  qutestio  peculatus,  against  pecu- 
lation, that  is  to  say,  theft,  or  misappropriation  of  public  funds, 
whether  sacred  or  secular.  B.c.  102,  the  lex  Apuleia,  Majes- 
tatiSy  qucBStio  de  majestate,  or  treason,  including  all  overt  acts 
prejudicial  to  the  sovereignty  of  the  people.  In  the  same  year 
the  lex  Luctatiay  De  vt,  qucestio  de  vi.  In  B.C.  95,  lex  Licinia 
Mucia,  De  civitate,  qu(Estio  de  civitate.  In  B.C.  89,  lex  Fabia, 
De  plagioy  qucestio  de  plagio.  And  finally,  under  Sylla,  we  find 
the  establishment  of  qucestiones  perpetuos  for  crimes  committed 
against  private  persons,  such  as  firaud  and  murder. 
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Section  LII. 
The  Judiciary  Laws  {Leges  judiciari(B.) 

283.  The  Komans^  as  we  have  seen,  had  from  the  earliest 
times  the  trial  bj  jury  both  in  civil  and  in  criminal  matters. 
Informal  and  indefinite  as  was  this  proceeding  in  the  beginning, 
the  formula  system  organized  a  most  ingenious  method  for  the 
trial  of  civil  causes^  and  the  qutBstiones  perpetuiB  regulated  in 
each  case  the  mode  of  trial  for  the  crimes  submitted  to  each 
individual  quastio.  It  was  also  a  fundamental  principle,  that 
the  parties  should  agree  to  their  judge ;  whether  they  themselves 
chose  him  by  common  consent^  or  whether  he  was  indicated  by 
the  magistrate,  or  whether  his  choice  was  determined  by  lot. 
And  it  is  certain  that^  to  a  great  extent,  the  parties  retained 
the  power  of  rejecting ;  but  we  have  to  inquire  who  the  citizens 
were  who  might  act  as  these  judges  or  jurymen  both  in  civil 
and  criminal  matters.  For  a  long  time  the  patricians  had  the 
monopoly  of  this  right,  which  monopoly  was  only  broken  by 
the  institution,  already  referred  to,  of  recuperatoresy  and  by  the 
interference  of  the  Quiritarian  tribunal  of  the  centumviri;  but, 
except  as  to  these  encroachments,  the  patricians  retained  this 
monopoly  till  the  time  of  the  Gracchi.  The  judge  must  be 
taken  firom  the  senatorial  order. 

284.  Under  the  tribtmate  of  the  second  Gracchus  an  obsti- 
nate struggle  commenced  concerning  the  qualification  necessary 
for  a  judge.  This  struggle,  which  continued  for  a  lengthened 
period,  introduced  various  changes,  till  at  last  the  monopoly 
was  destroyed,  and  the  right  became  general.  It  was  upon 
the  rogation  introduced  by  C.  Gracchus  that  a  plebiscitum 
took  fix)m  the  senators  this  right  and  transferred  it  to  the 
knights.  This  is  the  first  judiciary  law  {lex  Sempronia  judU 
ciariay  B.C.  122),  destined  to  be  followed  by  a  series  of  laws 
abrogating  or  modifying  one  another,  as  the  senators  or  the 
knights  happened  to  gain  the  temporary  ascendancy.  b.c.  122, 
the  lex  Sempronia  judiciaria  gave  it  to  the  knights;  B.C.  106, 
the  lex  prima  Servilia  jud,  divided  it  between  the  two  orders; 
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B.C.  100,  the  lex  secunda  Servilia  jud.  conferred  it  upon  the 
knights;  B.C.  91,  the  lex  Livia  jud.  divided  it  between  the  two 
orders;  B.C.  82,  under  Sylla,  the  lex  Cornelia  jud,  gave  it  to  the 
senators;  B.C.  70,  under  Pompej,  the  lex  Aurelia  jud.  and  the 
lex  Pompeia  jud.  B.C.  55,  divided  it  between  the  two  orders. 
To  these  we  must  add  the  leges  JuUcb  judiciaria,  either  under 
Caesar,  b.c.  46,  or  under  Augustus,  B.C.  25. 

286.  We  have  next  to  inquire  to  what  class  of  cases  this 
much  disputed  privilege,  which  was  the  subject  of  such  bitter 
and  prolonged  contention  between  the  rival  orders — the  privilege 
of  acting  as  judge — appertained ;  whether  to  criminal  matters 
only  or  to  both  criminal  and  civil,  or  to  civil  suits  exclusively. 
Notwithstanding  the  doubts  raised  by  certain  passages,  we  con- 
clude that  it  extended  to  civil  and  criminal  matters.  There  is 
no  doubt  this  was  the  case  in  the  reign  of  Augustus.* 

286.  At  the  time  when  the  senatorial  order  enjoyed  the 
monopoly  the  list  of  judges  was  fixed  and  permanent.  It  was 
a  senatorial  list  {ordo  8enatorius\  and  in  number  three  hun- 
dred. But  when  the  qualification  was  extended,  it  became 
necessary  to  make  an  annual  list.  The  duty  of  constructing 
this  list  was  imposed  upon  the  prcetor  urhanus^  who,  after  taking 
an  oath  not  to  admit  any  but  citizens  of  the  better  sort,  pub- 
licly, in  the  forum,  selected  the  prescribed  number  firom  the 
duly  qualified  class.*  The  list,  when  complete,  was  attached  to 
the  "  album,"  and  these  judges  were  known  as  the  judices  selecti 
or  judices  in  alho  relati,  and  acted  for  the  period  of  one  year. 
By  the  lex  Aurelia  the  list  consisted  of  three  decuries  {decuricB 
judicum):  the  first  giving  the  number  of  senators,  the  second 
the  knights,  and  the  third  the  treasury  tribunes.  This  system 
of  decuries,  with  certain  variations  as  to  number  and  the  status  of 
the  members,  was  permanently  maintained.  At  a  later  period, 
under   Augustus,   it  was   divided  into  four;   under  Caligula 

•  "Ad  trc8  judicum  decurias  quartam  henefio.^  3,  7. 

addixit  ex  inferiori  censn :  quae  duce-  *  "Praetorcs  urbani,  qui,  jnrati,  de- 

narioritm    vocarctnr,  judicarctque   do  bent  optimum  quemque  in  sclecto  ju* 

levibus  summis."  Suet,  ^c^,  32 ;  Aul.  dices  reforre."  CxctTO,  Pro  Cluent.f  iZ, 
Gell.,  Noct.  attic,  14,  2;  Seneca,  l)e 
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there  were  five  decuria^  each  distinguished  by  a  particular 
name.^  The  qualification  for  inscription  became  less  stringent: 
even  the  military  were  admitted,  whatever  might  be  their  posi- 
tion in  the  census,  nor  was  the  right  denied  to  citizens  occupy- 
ing a  lower  position  than  the  knights  {ex  inferiori  censu).  The 
total  number  of  i\\&9ejudiee8  that  was  inscribed  upon  the  annual 
lists  was  successively  raised  firom  three  hundred  and  three  hun- 
dred and  sixty  to  eight  hundred  and  fifty,  and  finally^  under 
the  Emperor  Augustus,  to  about  four  thousand.* 


Section  LIII. 

On  the  Authority  op  the  SENATfts-coNSULTA, 

287.  Notwithstanding  that  the  assertion  of  Theophilus  as 
to  the  double  effect  of  the  lex  Hortensia^  that  by  a  species  of 
compromise  it  at  one  and  the  same  time  gave  the  authority 
of  law  to  the  plebiscita  on  the  one  hand  and  to  the  senatus* 
consulta  on  the  other,  is  not  to  be  found  in  any  other  writer 
who  refers  to  this  law,  the  suggestion  that  it  had  a  double 
action  is  not  improbable.  The  right  of  the  senate  as  to  the 
enactment  of  laws  was  considerably  restrained  firom  the  time 
of  the  passing  of  the  lex  Hortensiay  for  so  fiu*  as  the  ple^ 
biscitum  was  concerned  it  was  not  necessary  that  the  senate 
should  give  its  auctoritas  either  for  the  initiation  of  the  enact- 
ment, nor  for  its  final  sanction  when  once  it  had  been  voted ; 
and  as  this  form  of  legislation  became  more  and  more  fi^quent 
the  legislative  powers  of  the  senate  gradually  passed  away.  It 
was,  therefore,  forced  to  seek  fix)m  other  soiux^es  the  means  of 
intervening  upon  extraordinary  occasions ;  as,  for  instance,  when 
by  a  senaius'consultum  it  prohibited  the  tribune,  L.  Satuminus, 
firom  laying  before  the  comitia  the  proposition  for  the  lexfru" 

*  *'Deciiri»   qnoqne  ipsn   plnribns  to  Yelleins  Patercnlns,  2,  76,  and  Fln- 

discrette  nominibos  faere,  tribunorum  tarch,  Pomp.,  65.    Eigjht  hundred  and 

mris^et  $eleotorttm,etjudievm.**  Plin.,  fifty  according  to  Cicero,  Ad  Attic.,  8, 

Hist,  natur.,  33,  7.     To  which  we  16.    About  four  thousand,  one  thousand 

mnst  add  the  fourth,  the  dv^enarii,  in  each  <20<ntria,  nnder  Angiutas.  Vido 

Vide  note,  §  285.  Pliny,  Hist,  not,  33,  7. 

'  Three  himdred  and  sixty  according 
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mentaria  in  B,C,  654.  *'  Senatus  decrevity  si  earn  legem  ad 
populum  feraty  adversus  rempublicam  videri  eum  facere^'* 
When  the  tribune,  notwithstanding  the  senatus^consultuniy  and 
notwithstanding  the  intercession  of  his  colleagues,  persisted  in 
his  course,  the  qucsstor  urbanusy  Q.  Cepio,  regarding  his  act 
as  one  of  revolt  against  the  senate  and  injurious  to  the  republic^ 
together  with  some  other  citizens,  broke  into  the  comitiay  over- 
turned the  platform,  threw  away  the  ballot  boxes,  and  pre- 
vented the  vote  being  taken.  This  conduct  resulted  in  a  charge 
of  treason.^  Even  in  the  comitia  centuriata  it  more  than  once 
happened  that,  contrary  to  principle,  propositions  were  carried 
by  the  magistrates  without  the  preliminary  authority  of  the 
senate  having  been  obtained. 

There  was  a  political  struggle  and  a  disturbance  of  the 
ancient  regimcy  and  it  is  more  than  probable  that  Theophilus 
had  before  him  certain  judicial  documents,  lost  since  the  com- 
pilation of  Justinian,  which  was  the  field  of  Theophilus's  labours. 
And  in  these  documents  there  were  probably  accounts  of  these 
struggles,  and  upon  this  basis  Theophilus  may  have  grounded 
his  assertion. 

288.  But  be  this  as  it  may,  Cicero  eniunerates  the  senatus^ 
consulta  among  the  contemporary  sources  of  the  civil  law  in 
terms  almost  identical  with  those  which  at  a  later  period  were 
adopted  in  the  Institutes  of  Gaius  and  of  Justinian.*  And 
Pomponius,  without  referring  it  to  the  lex  Hortensiay  of  which 
he  has  spoken  in  the  previous  paragraph,  mentions  the  senatus- 
consulta  as  a  source  of  law,  and  represents  it  as  having  become 
so  at  a  later  period  (deinde),  to  a  certain  extent  as  a  result  of 
necessity  and  custom  {necessitas  .  ipsa  curam  reipubliccB  ad 
senatum  deduxit),  and  fi-om  the  interposition  of  the  senate,  "/to 
ecRpit  senatus  se  interponere ;  et  quidquid  constituisset  obser- 
vabatUTy  idque  jus   appellabatur   senatus-consultum.^'^^     The 

*  Cicero,  Rhetorica  ad  Merennhtm,  tnnm,  more,  aeqnitate  consistit.*'  See 
1,  §  12.  Gai.,  Ifist.,  1,  §  2,  and  Justinian,  i.  2, 

*  Cicero,  To  fie.,  §  5 :  "  Ut  si  quia      §  3. 

JOS  civile  dicat  id  esse,  qnod  in  le^bos,  '  Dig.  1,  2,  Be  orig,  jttr,,  2,  §  9,  f. 

senatiis-conBaltis,  rebos  jndicatis,  jnris-      Pomp, 
peritomm  anctoritate,  edictis  magistrar 
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reason  whicli  he  assigns^  viz,  the  difficulty  of  assembling  the 
plebeians  or  the  people,  is  a  reason  conceived  at  a  later  period 
under  the  empire.  But  what  Pomponius  has  said  is  sufficient 
to  convince  us  that  there  never  was  any  law  conferring  on  the 
senate,  in  addition  to  its  governmental  or  administrative  func- 
tions, the  right  of  legislating.  If  certain  genatus-consulta 
(which  is  incontestable)  were  at  a  later  period  of  the  republic 
enacted  concerning  points  of  private  law,  this  was  because  these 
matters  referred  more  or  less  directly  to  public  interests  which 
were  confided  to  the  keeping  of  the  senate,  or  came  under  the 
head  of  those  instructions  or  orders  given  from  time  to  time  by 
magistrates. 

288.  The  number  of  the  senatus-consulta^  upon  matters  of 
private  right,  prior  to  the  empire,  is  exceedingly  small.  The 
most  important  is  that  which  introduces  the  principle  that  the 
freeman  who  fraudulently,  and  in  order  to  participate  in  the 
price  paid,  should  suffer  himself  to  be  sold  as  a  slave,  coidd  not 
recover  his  liberty.  This  provision  remained  in  force  even  till 
and  under  Justinian,  and  appears  from  Sempronius  to  be  derived 
from  a  senatuS'Consultum,  From  a  fragment  of  Paul  it  ap- 
pears that  it  was  in  existence  at  the  time  of  Quintus  Mucins.* 
The  senatus-consultum  (the  provisions  of  which  we  learn  from 
Ulpian)  upon  the  right  to  bequeath  the  usufruct  of  the  entire 
patrimony,  and  consequently  of  consumable  articles,*  is  also  of 
ancient  date,  but  we  may  conclude  from  a  passage  in  Cicero's 
Topics  that  it  did  not  exist  at  the  time  when  Cicero  wrote  that 
work.'  The  date  is  uncertain.  At  a  much  earlier  period, 
namely,  b.c.  177,  we  find  the  senatus-consultum  by  which  the 
senate  enjoined  upon  magistrates,  before  whom  an  enfranchise- 
ment could  be  made  by  the  vindictor,  the  duty  of  imposing 
upon  the  parties,  under  pain  of  nullity,  the  oath  that  the  manu- 
mission was  not  made  for  the  purpose  of  affecting  his  citizen- 
ship (^civitatis  mutand(B  causa  manu  non  mittere).  We  find 
from  a  passage  in  Livy  the  effect  of  this  senatus-consultum 

*  Dig.  40, 13,  Quibus  ad  lihert.pro-         •  Dig.  7,  6,  De  ii>sit/r.  e<vr,  rer,  qua 
elam.  non  lioet,  3,  f.  Fomp. ;  40,  12,      nsu  oaiuuM,^  1,  1  Ulp. 
De  liberal  cans.,  23,  pr.  f.  Paul.  .  '  Cicero,  Top.,  §  6. 

B2 
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upon  the  census  and  status  of  the  Latins  in  respect  to  citizen- 
ship. 

A  still  earlier  date,  B.O.  236,*  must  be  ascribed  to  the  senatus- 
consultum,  by  which  the  senate,  in  order  to  recompense  the  en- 
franchised Hispala  Fecenia  for  having  discovered  the  Baccha- 
nalian orgies,  conferred  upon  her,  as  to  marriage  and  tutelage, 
extraordinary  privileges.  But  this  senatus-consultum  was 
carried  as  a  proposed  enactment  before  the  comitia  and  voted 
for.« 

It  was  a  principle  in  fitct  that  the  senatus^eonsultum  could 
not  directly  abrogate  any  civil  law,  and  even  in  later  times  and 
under  the  empire  we  find  that  the  senate,  in  the  innovations  in- 
troduced by  it,  preferred  the  form  of  giving  orders  to  the  consuls, 
to  the  praetors,  or  to  the  other  magistrates,  of  giving  advice,  or 
interposing  its  authority,  of  giving  or  revising  certain  actiones. 
The  two  senatus-consultay  Velleianum  and  Macedonianum, 
which  belong  to  the  imperial  period  of  which  we  have  the  text 
in  the  Digest,  &mish  us  with  two  remarkable  examples.' 


Section  LIV. 

Jus    HONORARIUM — EdICTUM— EdICTUM    PERPETUUM— ^ 

Edictum  repentinum  —  Interdictum — Edictum 
tralatitium — Lex  Cornelia,  de  Edictis. 

290.  Our  attention  is  now  turned  to  a  new  branch  of  law, 
and  the  question  how  it  came  into  existence, — ^whether  it  was 
the  result  of  a  special  enactment,  or  whether  it  derived  its  force 
from  custom  ?  The  latter  hypothesis  appears  to  me  the  more 
probable. 

From  the  earliest  periods  the  magistrates,  that  is  to  say,  the 
consuls,  and  at  a  later  epoch  the  prsetors,  the  curule  sediles, 
the  censors,  and  even  the  plebeian  tribunes,  had  the  right  of 
publishing  orders  and  notices  connected  with  their  respective 

*  Liyj,  xli.  9.  doniano,  1  pr.  f.  Ulp. ;  16, 1,  Be  ien, 

•  Livy,  xxxix.  19.  oont,  VeUeiano,  2,  §  1,  f.  Ulp. 
'  Dig.  14,  6,  De  sen.  cons.  Maee^ 
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functions ;  this  right  was  styled  the  right  e-dicere,  which  is  the 
symbolic  term  of  the  Koman  magistracy  (see  Dico,  §  42). 

291.  The  use  of  this  expression^  however,  more  particularly 
belonged  to  those  magistrates  who  had  a  certain  jurisdiction ;  for 
instance,  at  Kome,  to  the  prcetor  urbanus,  the  prcetor  peregrinu$ 
and  to  the  two  aediles,  and,  in  the  provinces,  to  the  governor.  The 
jurisdiction,  as  the  term  itself  indicates,  consisting  in  the  general 
capacity  to  declare  the  law.  This  power  could  be  exercised  in 
various  ways ;  for  example,  jus  dicere  was  to  declare  the  law, 
to  organize  \h^  formula  in  the  suit ;  addicere  was  to  award  the 
property  in  controversy  by  the  declaration  of  right;  edicere  was 
to  declare  the  law  in  a  general  manner,  so  that  such  enimcia* 
tion  of  it  should  serve  as  a  rule  for  the  guidance  of  all ;  inter" 
dicere  was  to  declare  a  similar  rule  which  should  govern  the 
conduct  of  a  particular  suit.  Jus  dicere,  addicere,  edicere, 
interdicere,  belonged  to  the  same  fiimily  of  words ;  the  two 
last  have  more  eq)ecial  reference  to  the  jus  honorarium. 

282.  Under  a  system  of  legislation  like  that  of  Bome  at  a 
period  when  the  separation  between  the  legislative  and  the 
judicial  fimctions,  now  familiar  to  us,  did  not  exist,  the  magis- 
trates charged  with  any  given  jurisdiction  were  of  necessity 
compelled  to  publish  rules  or  instructions  as  to  the  mode  in 
which  they  proposed  to  act  during  their  tenure  of  office  ;  as  to 
the  means  that  they  intended  to  employ  to  secure  the  execution 
of  the  laws  with  whose  administration  they  were  charged ;  as  to 
the  course  that  must  be  pursued  by  private  individuals  seeking 
to  establish  their  claims.  *^  Judicium  daho;  in  duplum  judicium 
dabo;  agere permittam ;  actionem  causa  cognita  dabo^^ — **I  will 
allow  an  actio;  I  will  allow  an  actio  in  duplum;  I  will  allow  an 
actio  to  be  brought ;  I  will  allow  an  actio  after  examination." 
"  Interdicam^ — "  I  will  give  an  interdictum.*^  ^^  Animadver- 
tam'" — **1  win  punish  or  I  will  provide  for."  *^  Ratum  non 
habebo'" — ^^1  shall  not  consider  valid."  ^^  In  integrum  resti" 
tuam^ — "I  shall  restore  in  its  entirety."  Such  were  the 
phrases  which  formed  the  conclusion  of  various  provisions  of 
the  praetor.     These  rules  thus  published  {e-dicta)  occupied  a 
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place  side  by  side  with  the  law,  invested  with  the  authority  of 
the  magistrate,  as  the  living  and  flexible  portion  of  the  civil 
law.     "  Viva  vox  juris  civilisy^  as  says  the  jurist  Marcianus.^ 

298.  The  prcRtor  urbanus  would,  in  the  discharge  of  his 
duties,  necessarily  meet  from  time  to  time  with  cases  for  which 
there  was  no  provision,  or  with  others  to  which  the  application 
of  the  law  appeared  unjust.  He  would  therefore  feel  the 
necessity  of  supplementing  this  law  or  correcting  it  by  such 
means  as  were  within  his  power,  and  he  would  consequently 
declare  that  in  such  cases  he  should  adopt  a  given  course. 
The  prcBtor  pereffrinus,  on  his  part,  had,  so  to  say,  to  ascertain 
and  to  build  up  a  new  system  of  law,  the  Jus  gentium.  He 
foimd  nothing  of  this  in  the  civil  law ;  and  it  was  consequently 
necessary,  in  order  to  avoid  arbitrary  action,  that  he  should 
state  certain  rules  and  lay  down  certain  principles.  As  to  the 
sediles  charged  with  the  general  administration  of  the  police, 
they  had  also  to  draw  up  certain  rules  concerning  the  public 
games,  the  construction  and  maintenance  of  roads,  markets  and 
sales,  and  other  matters  which  came  under  their  cognizance  and 
jurisdiction.  And  in  the  provinces,  again,  the  governor  on 
arriving  in  the  conquered  country  which  had  become  his  charge 
found  that  he  was  called  upon  to  amalgamate  the  laws  of  the 
country  with  those  of  Rome;  so  he,  too,  was  equally  under 
the  necessity  of  laying  down  the  principles  by  which  he  intended 
to  be  guided.  Thus,  as  Papinian  says,  the  right  to  make  edicts 
designed  originally  as  a  ftinction  of  the  executive  power,  and  as 
an  auxiliary  to  the  civil  law,  came  to  be  employed  to  supple- 
ment and  to  correct  the  law,  and  this  without  there  being  any 
definite  initiatory  legislative  act.  It  grew  up  as  the  result  of 
custom— an  offshoot  generally  of  the  ideas  and  institutions  of 
the  period,  having  its  origin  in  expediency  {propter  utilitatem 
publicum),  ^*  Adjurandi^  vel  supplendiy  vel  corrigendi  juris 
civilis  gratid^^  says  Papinian.* 

'  Dig.  1, 1,  DejuitUia  etjure,  8,  f.  rinm  est,  qnod  praetores  introduxcrunt, 

Marcian. :  **  Nam  et  ipsam  jns  hono-  adjayandi,  vel  snpplendi,  vel  corrigendi 

rarinm  viva  vox  est  juris  civilis."  juris  civilis  gratia,  propter  utilitatem 

■  Dig.  1,  1,  De  justitia  et  jure,  7,  publicam:  quod  et  honorarivm^oitox, 

%  \,  f.  Fapinian :  <' .    .    .  Jus  pneto-  ad  honorem  pnetorum  sic  nominatum.'' 
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894.  In  the  course  of  time  the  precedents  relating  to  the 
right  of  publishing  edicts  {jus  edicendi)  were  sjstematised.  It 
became  necessary  to  publish  the  edicts  at  the  commencement  of 
the  magistrate's  term  of  office.  "  You  must,''  says  Cicero, 
''  as  soon  as  you  have  entered  upon  your  magistracy  and  taken 
your  seat,  publish  by  an  edict  the  rules  that  you  intend  to 
observe  during  the  term  of  your  office."*  The  magistrates  who 
had  published  their  edicts  were  bound  by  them ;  and  this  neces- 
sity was  imposed  upon  them  by  a  special  law,  the  lex  Cornelia^ 
enacted  in  the  time  of  Cicero.*  This  deprived  the  praetors  of 
the  power  of  varying  their  judicial  decisions  as  partiality  or 
ambition  might  dictate.  Cicero  makes  deviations  from  his  pub- 
lished edict  one  of  the  chief  accusations  which  he  brought  against 
Verres**  The  edicts  thus  became  obligatory  for  one  year,  and 
for  this  reason  Cicero  calls  them  the  lex  annua.  **  The  calends 
of  January  put  an  end,"  says  he,  *^  to  the  edict  of  the  praetor."* 
In  &.ct,  as  the  edicts  were  nothing  more  than  the  orders  pub- 
lished by  a  magistrate  and  were  not  legislative  enactments, 
they  expired  with  the  power  from  which  they  emanated,  and 
each  new  magistrate,  by  appropriating  or  rejecting  them,  either 
maintained  or  abolished  the  decrees  of  his  predecessor.     More 

*  "  Est  enim  tibi  (jam  qnnm  magU- 
tratnm  inieris  et  in  concionem  adscen- 
deris)  edicendam,  qaae  sis  obBeryatams 
in  J  are  dioendo." 

'  Asconins,  Inargum,  Cornel, :  ("Le- 
gem Cornelius  tolit)  at  prietores  ex 
edictis  snis  perpetuis  jus  dioerent,  qnie 
res  torn  gratiam  ambitiosis  praetoribus, 
qui  yarie  jus  dicere  assueTerant,  sus- 
tolit."    It  is  to  this  lex  Cornelia  that 


certain  authors  refer  the  right  conferred 
upon  the  mi^istrates  of  publishing 
their  edicts.  The  fact  is,  that  it  com- 
manded the  praetors  to  publish  an  edict 
at  the  commencement  of  their  term  of 
office  and  to  conform  themselves  to  it 
throughout  the  year.  It  regulated  the 
publication  of  tihe  edicts,  but  we  must 
not  suppose  that  it  introduced  them. 
Cicero,  in  his  oration  against  Verres, 
complained  of  the  provisions  introduced 
bj  that  magistrate  in  his  edict,  and  at 
the  injustice  of  some  of  his  decisions, 
which  conformed  to  his  interest  and 
not  to  tiie  terms  of  his  edict  The  pro- 
ceeding against  Verres,   it  must  be 


noticed,  is  anterior  to  the  lex  Cornelia. 
We  also  find  in  a  law  discovered  in  the 
last  century,  the  lex  de  Gallia  CisaU 

fina,  mention  of  the  edict  of  the  Frsetor 
eregrinus,  but  we  cannot  infer  any- 
thing certain  from  it,  inasmuch  as  we 
do  not  know  whether  this  was  anterior 
to  the  lex  Cornelia;  and  it  can  be 
placed  either  during  the  Punic  wars, 
when  Cisalpine  Gaul  was  reduced  to 
the  condition  of  a  province  (Beaufort, 
ii.  p.  318),  or,  in  our  opinion,  to  a  later 
period,  namely',  B.C.  49,  when  this  part 
of  Gaul  received  the  right  of  citizen- 
ship (see  §  812).  I  adopt  the  opinion 
that  the  edicts  owe  their  origin  to  cus- 
tom, and  that  the  laws  were  published 
to  regulate  them  in  the  early  part  of 
the  seventh  century  from  the  foundation 
of  Rome. 

*  Cicero,  In  Verrem,  1,  §§  42,  46. 

♦  Cicero,  In  Verrem,  1,  42 ;  '*  Qui 
plurimum  tribunnt  edicto,  praetoriB 
edictnm  legem  annuam  dicnnt  esse."— 
'<Finem  edicto  pnetoriB  affenmt  ka- 
lendae  Jannarii." 
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frequently,  however,  and  in  proportion  as  the  edicts,  by  the 
force  of  this  constant  revision  and  annual  publication,  became 
perfected  and  such  as  no  objection  could  be  taken  to  them, 
they  came  to  be  considered  as  complete,  and,  with  the  excep- 
tion of  some  occasional  modifications  in  points  of  secondary 
importance,  were  generally  retained.  Some  provisions  were  of 
such  obvious  utility  that  they  were  transmitted  year  by  year, 
and  came  at  length  to  be  regarded  as  unchangeable.  In  this 
way  long  use  imparted  to  them  the  force  of  law,  and  it  is  for 
this  reason  that  Cicero  ranks  them  as  an  important  portion  of 
the  customary  law.^  At  a  later  date  the  prsetorian  edict 
became  a  portion  of  the  lex  scripta. 

896.  We  must  distinguish  the  various  edicts,  those  at  least 
which  are  particularly  connected  with  the  history  of  Koman 
private  law.  These  were,  first,  the  edicts  of  the  praetor,  priB- 
toris  edictum;  second,  of  the  sediles,  edictum  cedilium  or  (Bdili' 
Hum  edictum;  third,  of  the  proconsuls  or  propraetors,  edictum 
provindale.  These  were  called  edicta  perpetua^  because  they 
were  not  made  for  any  particular  case,  but,  although  annual, 
for  the  perpetual  jurisdiction  to  which  they  severally  appertained 
(Jurisdictionis  perpetucB  causa;  non  prout  res  incidit).  The 
magistrate,  and  the  edict  published  by  him,  both  went  at  the 
same  time,  but  the  office  of  the  magistrate,  together  with  the 
perpetual  edict,  remained.  This  was  not  the  case  with  those 
edicts  which  were  declared  for  a  specific  matter  on  the  spur  of 
the  moment  {repentine\  in  order  to  meet  a  case  in  point. 
Edicts  of  this  kind,  which  were  matters  of  pure  accident,  might 
exist  under  one  praetor  and  not  under  another,  and  had  no  con- 
tinuing force ;  they  were  called  edicta  repentina,^  Sometimes 
even  the  praetor  declared,  as  a  special  edict,  the  law  which 

'  Cicero,  De  invent.^  iL  22 :  '*  Con-  qnis  framentnin  de  area  tolleret  ante- 

Buetadinis  aatem  jus  esse  pntatnr  id  qnam   cnm  decnmano  pactns    esset" 

qood  Tolontate  omniam  sine  lege  ve-  **Illad  edictum  repente  aberrimnm  et 

tnstas  comprobayit.    In  ea  antem  jnra  qasestaosissimam  nascitnr,"  &c.     Ho 

snnt  qnsBdam  ipsa  jam  certa  propter  hero  rofers  to  two  edicts  of  Verres, 

yetustatcm,  qno  in  genero  et  aua  emit  made  during  his  prietorate  in  Sicily, 

multa,  et  eomm  mnlto  maxima  par8>  the  object  of  which  was,  under  the  form 

quae  prstores  edicero  oonsuevemnt."  of  a  general  order,  to  sanction  the  oon- 

*  CiceTOi  In  Verrem^m,  §  14 :  **  Ezo-  duct  of  a  certain  collector, 
ritor  pecniiare  edictum  repentinnm,  ne 
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fihould  govern  the  litigation  in  the  individual  case  between  two 
parties.  This  was  termed  interdictum,  that  is^  a  species  of 
edictum  inter  duos.  The  edictum  iralatitium  was  that  which 
was  retained,  and  handed  on  from  one  magistracy  to  the  other. 
The  edictum  novum  described  the  innovations  or  amendments 
made  from  time  to  time. 

296.  Those  decisions  which  had  been  established  by  custom 
and  transmitted  from  edict  to  edict,  formed  a  species  of  magis- 
trate-made law  known  as  the  jus  honorarium  or  "  honorary 
law.  It  consisted  of  two  principal  parts,  praetorian  law  {jus 
prcetorium)  and  sedile  law  (^jus  cedilium),  of  which  the  former 
is  far  the  more  important.  This  is  the  origin  of  that  praetorian 
law  which  advanced,  so  to  say,  in  a  parallel  line  with  the 
Roman  civil  law.  It  did  not  rest  upon  any  direct  legislation ; 
it  admitted  of  modification,  and  was  grounded  on  the  principles 
of  equity  and  natural  justice;  it  contributed  in  a  great  degree 
to  Roman  civilization,  and  prepared  the  way  for  the  gradual 
disappearance  of  the  old  legal  system.  It  was  a  work  of 
science,  of  philosophy  and  of  progress,  and  step  by  step  sup- 
planted the  primitive  Quiritarian  law.  We  find  Cicero,  even 
in  his  time,  complaining  that  the  Twelve  Tables  were  no  longer 
studied  as  heretofore,  and  saying  that  they  were  replaced  by 
the  edicts  of  the  praetor. 

297.  The  Romans,  not  content  with  the  success  which  they 
had  achieved  against  Carthage  and  Macedonia,  carried  their 
conquests  into  remote  regions.  Jugurtha,  the  king  of  Numidia, 
resisted  their  power,  not  however  with  arms,  but  with  gold. 
He  bought  the  sufiSrages  of  the  senate  and  purchased  peace; 
nay,  he  purchased  the  defeat  of  a  Roman  army.  Rome,  he 
said,  would  perish,  could  it  find  a  buyer  to  purchase  its  destruc- 
tion. Ultimately,  however,  he  adorned  the  triiunph  of  Marius, 
and  Numidia  was  ranked  amongst  the  Roman  provinces.  It 
had  assisted  in  the  subjugation  of  Carthage,  and  was  in  its  turn 
subdued.  On  the  banks  of  the  Varus,  the  Rhone  and  the 
Iser,  the  Roman  legions  encountered  the  barbarians  of  Gaul. 
The  Cimbri  and  the  Teutons,  emigrants  from  Germany  to  a 
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southern  clime,  were  exterminated;  and  our  attention  is  now 
directed  to  the  social  war,  the  civil  wars,  and  the  servile  wars, 
which  rapidly  followed  each  other. 


Section  LV. 

The  Social  War. 

298.  B.C.  91.  The  allies  of  Latium  and  of  Italy  had  been 
instrumental  in  building  up  the  power  of  Rome,  but  the  title 
and  the  rights  of  Roman  citizenship  were  denied  them.  For 
many  years  past,  tribunes  who  had  been  solicitous  to  obtain 
supporters  had  been  in  the  habit  of  promising  laws  which 
should  remedy  this  state  of  things.  Upon  such  occasions  the 
allies  crowded  into  Rome,  thronged  the  public  places  of  as- 
sembly, and  waited  for  fulfilment  of  these  promises,  but  without 
effect.  Italy  rose  in  arms ;  the  standards  of  the  allied  towns, 
of  the  municipal  towns,  and  of  the  colonies  themselves,  were 
borne  from  every  part  of  Italy  towards  the  Roman  capital. 
The  war  was  a  short  but  a  bloody  one.  Consuls,  Roman 
legions  and  allied  legions  perished  in  the  struggle.  Italy  lost 
no  fewer  than  three  hundred  thousand  men,  and  Rome  finally 
triimiphed,  by  first  enrolling  within  the  numbers  of  its  citizens 
those  who  had  not  taken  up  arms,  or  who  were  the  first  to  lay 
them  down,  and  afterwards  by  admitting  those  who  were  still 
able  to  retain  them  {lex  Julia,  B.C.  90 ;  lex  Plautia,  B.C.  89). 
Thus  in  the  space  of  two  years  the  rights  of  Roman  citizenship 
were  acquired  by  nearly  the  whole  of  Italy,  including  the 
suflfrage,  the  only  condition  imposed  being  that  of  a  declaration 
that  the  new  citizens  should  adopt  the  civil  law  of  Rome.  But 
in  order  to  diminish  the  influence  of  these  new  citizens,  they 
were  placed  in  eight  new  tribes,  which  were  added  to  the 
already  existing  tribes,  so  that  in  aU  public  deliberations  the 
whole  of  Italy  had  but  eight  votes,  whereas  Rome  had  thirty- 
five.  This  disproportion  did  not  last  long,  for  the  Italians  soon 
succeeded  in  securing  their  distribution  amongst  the  thirty-five 
Roman  tribes. 


Digitized  by  VjOOQIC 


THE  mSTOET  OP  BOMAN  LAW.  251 

299.  Thenceforth  Boman  territory  became  in  a  general 
manner  assimilated  to  the  ager  Romanus  and  was  recognized 
as  the  property  of  its  inhabitants^  who  had  thus  become  Roman 
citizens,  and  who  were  in  consequence  free  from  the  tribute  or 
annual  rent  {yectigal)  which  was  ordinarily  imposed  upon  the 
occupiers  of  conquered  territory;  and  thenceforth  to  indicate  the 
existence  of  the  proprietary  right,  dominium  ex  jure  Quiritium^ 
and  for  the  application  of  the  civil  law  which  they  had  now  ac- 
quired, the  usual  practice  was  to  distinguish  between  Italian  and 
provincial  soil.  The  importance  of  considering  whether  a  town 
was  a  colony  or  a  municipality,  and  what  concessions  had  been 
made  to  it,  ceased,  except  as  a  matter  of  history  or  in  con- 
nection with  the  form  of  government.  As  to  the  condition  of 
the  inhabitants  and  the  land  they  occupied,  the  importance  of 
the  distinction  as  regards  Italy  disappeared  and  was  exclusively 
confined  to  the  provinces. 


Section  LVI. 

The  Civil  Wars. 

800.  B.C.  87.  When  governors  rendered  themselves  inde- 
pendent of  the  senate,  and  tribunes  endeavoured  by  force  to 
retain  themselves  in  power  after  the  natural  termination  of  their 
office  (Marius  had  been  named  consul  during  six  successive 
years),  a  fatal  blow  was  struck  at  the  constitutional  law,  which 
required  that  an  interval  of  ten  years  should  elapse  between  the 
two  consulships  of  the  same  individual.  But  amid  all  these 
political  troubles  and  violations  of  the  public  law  there  had  been 
no  rising  of  one  section  of  the  community  against  another. 
The  social  war  was  a  prelude  to  that  which  followed,  and 
Marius  and  SyUa  brought  on  the  civil  wars.  It  was  then  no 
longer  a  question  of  a  struggle  for  power  by  the  plebeians,  or 
by  the  senate,  nor  for  the  preservation  of  the  laws,  but  for 
individual  aggrandizement.  Home  then  became  a  scene  of 
indescribable  misery  and  crime,  and  the  historian  may,  with 
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Montesquieu,  pray  to  be  permitted  to  turn  away  his  eyes  from 
the  wars  of  Marias  and  Sylla. 

Sylla  having  triumphed  and  been  proclaimed  perpetual  dic^ 
tator,  humbled  the  plebeians,  compromised  the  tribunes,  debased 
the  knights,  and  elevated  the  senators.  The  assemblies  by 
tribes  were  dissolved,  and  the  comitia  centuriata  invested  with 
aU  power.  Sylla,  in  &ct,  desired  to  restore  to  the  senate  its 
pristine  splendour,  and  to  the  republic  its  primitive  energy. 
He  wished  to  restore  its  virtues,  its  public  spirit,  and,  above  all, 
its  liberty ;  and  it  was  perhaps  this  last  consideration  which  in- 
duced him,  after  having  retained  his  office  of  dictator  for  five 
years,  to  abdicate — an  act  which  history  has  regarded  with 
astonishment. 

Some  of  his  laws  must  be  noticed  (b.c.  81).  The  lex  Cor- 
nelia  judicaria  deprived  the  knights  of  civil  power  and  restored 
it  to  the  senators.  The  lex  Cornelia  defalsis,  also  called  testa- 
mentariay  and  the  lex  Cornelia  de  sicariis^  which  established 
two  new  qucBstioneSy  one  for  crimes  involving  fraud  principally 
in  matters  connected  with  wills,  and  the  other  against  murderers. 
It  is  probably  to  this  last  law  that  the  Institutes  of  Justinian 
refer '  as  making  provision  for  the  case  of  certain  injuries  com- 
mitted with  violence. 


Section  LVII. 

The  Sebvile  Wars. 

801.  B.C.  72.  So  violent  were  the  struggles  and  so  great  the 
troubles  of  this  period  that  the  wars  of  the  slaves  passed  almost 
imnoticed.  It  is  a  question,  however,  whether  they  are  not  more 
worthy  of  our  attention  than  either  of  the  others.  An  innumer- 
able number  of  captives,  collected  from  all  parts  of  the  world, 
were  crowded  together  on  the  estates  of  the  wealthy  Romans, 
some  of  whom  possessed  even  thousands  of  these  unhappy 
people.  At  the  time  to  which  our  attention  is  now  directed  the 
slaves  of  Italy  rose  in  arms,  broke  their  fetters,  and,  assuming 

•  Lib.  It,  tit.  4,  §  8. 
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the  character  of  soldiers,  took  the  field  to  the  number  of  60,000. 
The  troops  which  were  sent  against  them  were  defeated ;  the 
forces  of  four  prsetors  were  destroyed ;  but  the  slaves  eventually 
succumbed  to  a  consul,  and  received,  instead  of  the  Uberty  which 
they  had  sought,  the  cruel  death  of  the  slave, — the  punishment 
of  the  cross.  But  they  had  left  successors,  and  a  new  army  ap- 
peiured  in  the  field.  This  second  attempt  was  at  first  rewarded 
by  success,  but  the  success  was  only  temporary.  The  slaves 
allowed  themselves  to  be  blockaded,  and  reduced  to  the  last 
extremity  by  &mine ;  they  killed  each  other  in  order  to  escape 
the  vengeance  of  their  masters.  The  gladiators  of  Capua, 
escaping  from  their  bondage  and  raising  the  cry  of  liberty, 
caused  the  third  servile  war.  The  illustrious  Spartacus,  clad 
in  consular  purple,  at  the  head  of  the  insurgents,  ravaged  Italy 
and  put  the  Roman  legions  to  flight.  But  he  fell  before  the 
united  strength  of  Rome,  and  the  chief,  with  his  followers, 
perished  by  their  own  hands  rather  than  seek  for  quarter. 
Thus  terminated  the  efforts  of  the  slaves  to  obtain  their 
fireedom. 

802.  B.C.  70.  The  civil  wars  had  not  died  out  with  Marius 
and  SyUa.  Catiline,  Pompey,  and  Caesar,  Antony  and  Octavius 
followed  in  their  wake.  The  work  of  Sylla  was  destroyed  by 
Pompey.  The  plebeians  recovered  their  assemblies,  the  tri- 
bunes their  privileges,  the  knights  their  judicial  power,  and 
this  they  shared  with  the  senate  and  the  treasury  tribimes. 
But  it  is  of  no  avail  to  study  these  ephemeral  laws  which  clash 
against  and  alternately  annid  each  other — convulsive  move- 
ments indicative  of  the  approaching  dissolution  of  the  republic. 
Pompey,  it  is  true,  marched  his  legions  into  Asia,  vanquished 
Mithridates,  overran  Armenia,  Colchis,  Albania,  Syria,  Arabia, 
and  led  his  legions  even  to  Jerusalem,  but  it  was  only  to  hasten 
this  dissolution. 

803.  We  pass  rapidly  over  these  latter  years  of  the  republic, 
over  the  compact  or  rather  Jeague  formed  between  Pompey, 
Crassus  and  Caesar,  under  the  name  of  the  triumvirate,  b.g.  64. 
They  united  themselves  in  order  that  they  might  command  the 
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senate,  dictate  the  choice  of  candidates,  and  divide  between 
themselves  the  provinces.  Pompey  had  Spain,  Crassus  Syria, 
and  Caesar  the  Gauls.  It  was  at  this  period  that  this  general, 
who  retained  the  power  in  his  hands  for  ten  years,  explored 
those  unknown  regions  described  in  his  immortal  Commentaries, 
and  penetrated  as  far  as  Great  Britain,  conquering  on  his  route 
all  the  barbarians  with  whom  he  came  in  contact. 

304.  Let  us  pass  over  the  struggle  between  Pompey  and 
Caesar.  Ambition  united  them,  and  ambition  brought  about 
their  separation.  Caesar  had  passed  the  Rubicon  with,  as  Cicero 
teUs  us,*  these  lines  of  Euripides  upon  his  lips,  thus  rendered  by 
the  Roman  orator : — 

*'  Kam  si  yiolandam  est  jos  regnandi  gratia, 
Yiolandum  est;  aliis  rebus,  pietatem  colas." 

He  vanquished  Pompey  in  Thessaly,  Scipio  and  Cato  in  Africa, 
and  the  sons  of  Pompey  in  Spain.  The  senate  and  the  Roman 
people  gave  themselves  into  his  hands.  Consulates  were  lavished 
upon  him,  and  he  was  finally  made  perpetual  dictator,  a  con- 
dition of  afiairs  which  Brutus  and  his  co-conspirators  terminated 
at  the  end  of  six  months  by  the  assassination  of  the  dictator  in 
the  midst  of  the  senate,  as  if  they  would  destroy  this  office 
with  the  same  weapon  as  that  with  which  they  had  destroyed 
the  laws — the  sword.     B.C.  45. 

Before  Caesar's  death  all  Cisalpine  Gaul  had  received  the 
rights  of  citizenship  (b.c.  49  to  B.C.  47),  two  new  aediles  had  been 
created  {csdiles  cereales  qui  frumento  prceessent),  and  the  pro- 
praetors had  been  increased  to  ten,  and  subsequently  to  sixteen. 

806.  We  pass  over  the  wars  which  followed  the  death  of 
Caesar,  during  which  the  republicans  were  commanded  by 
Cassius  and  Brutus.  The  latter,  who  imitated  the  first  Brutus, 
wished  to  regenerate  the  republic  which  had  been  founded  by 
his  predecessor,  as  if,  when  the  country,  its  inhabitants  and  its 
resources  had  all  changed,  the  institutions  could  remain  the 
same. 

>  Vc  ofic,  lii.  21, 
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808.  We  pass  over  the  second  triumvirate  of  Antony,  Le- 
pidus  and  Octavius,  or,  to  express  it  more  correctly,  of  Octavius 
Caesar,'  for  Julius  Csesar  had  adopted  him  by  his  will  and  left 
him  an  inheritance,  which  he  did  not  fail  to  acquire. 

We  pass  over  the  terrible  proscriptions  which  characterized 
this  second  triumvirate.  But  these  proscriptions  recall  to  our 
mind  a  man  whom  it  would  be  unpardonable  to  overlook,  who 
is  to  this  day  regarded  as  the  greatest  of  all  advocates,  Cicero. 
His  works  are  regarded  as  the  most  valuable  sources,  both  of 
the  history  and  law  of  Rome.  While  reading  his  letters  to 
Atticus  and  Brutus,  we  feel  ourselves  taking  part  in  the  critical 
events  to  which  he  refers;  we  see  before  us  the  struggles  of 
opposing  factions ;  we  realize  the  fears  and  sympathize  with  the 
hopes  of  the  contending  parties.  We  see  the  ancient  consul,  in 
the  midst  of  anarchy  and  corruption,^  meeting  his  opponents  at 
one  time  with  the  arts  of  the  politician,  at  another  confounding 
them  with  his  eloquence,  supported  by  his  clients  and  his  friends, 
and  the  cities  over  whose  interest  he  watches.     His  character, 


1  The  adopted  took  the  name  of  the 
adopter  by  adding  to  his  own  name  the 
adjectival  termination  ianu4.  Octavias 
after  his  adoption  should  be  ciJled  Oc- 
tavianus  Csesar. 

*  From  two  quotations  from  these 
letters  we  are  able  to  jadge  to  what 
extent  cormption  existed  in  Rome. 
One  of  these  refers  to  judgments,  the 
other  to  magistracies.  Cicero  relates 
how  Clodins  cleared  himself  from  the 
accusation  brought  against  him:  *'In 
two  days  he  (a  trusted  friend  of  Clodius) 
had  concluded  the  affair  through  the 
instrumentalitj  of  a  gladiator  slare: 
he  caused  the  judges  to  come  to  him, 
and  corrupted  them  by  promises,  threats 
and  gifts,  and  threw  in  as  an  additional 
inducement  the  offer  of  the  honour  of 
certain  Koman  ladies.  The  forum,  de- 
serted by  honourable  men,  was  usurped 
by  slaves ;  and  there  were  only  twenty- 
fire  judges  courageous  enough  to  expose 
themseWes  to  the  peril  of  death  rather 
than  sacrifice  the  republic.  There  were 
thirty-one  who  listened  to  the  promp- 
ting of  rapacity  rather  than  honour. 
•Why,'  said  Catullus,  addressing  one 
of  them,  '  did  yon  seek  protection  from 
us  ?    Was  it  that  you  feared  that  the 


money  you  receired  from  Clodins  would 
be  stolen  from  you.' "  Ejpist,  ad  Att., 
lib.  L  ep.  16. 

The  second  quotation  is  as  foUows : 
"The  consuls  are  steeped  in  infamy. 
C.  Memmius  has  read  to  the  senate  an 
agreement  they  have  made ;  here  it  is : 
'  Li  case  the  two  consuls  should  nomi- 
nate Memmius  and  his  competitor  for 
the  next  year,  they  on  their  part  agree 
to  pay  400,000  settertii  to  the  consuls, 
provided  they  furnish  three  augurs  who 
shall  state  that  they  have  seen  the  leaf 
curiata  passed  in  their  favour,  although 
none  has  been  passed ;  and  further,  two 
consuls  who  shall  swear  to  having 
signed  the  decree  for  the  organization 
of  their  provinces,  although  there  has 
been  no  decree.*  "  Ibid.  lib.  iv.  ep.  18. 
What  depravity  I  And  at  the  same  time 
what  confusion  I  that  it  should  be  pos- 
sible that  one  could  be  made  to  believe 
in  a  lex  curiata  for  the  investiture  of 
ofiice  which  had  not  been  passed.  It  is 
true  that  this  was  a  fictitious  lex  cvri- 
ata  brought  about  by  the  intervention 
of  thirty  lictors,  and  it  is  true  that  peo- 
ple could  be  made  to  believe  in  the  ex- 
istence of  a  decree  which  had  never  even 
been  proposed. 
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it  is  true,  is  not  free  from  weaknesses,  but  perfection  is  not  to  be 
found  in  human  nature,  and  the  existence  of  these  failings  only 
renders  the  picture  more  true  to  life.  Amid  them  all  there 
stand  out  in  marked  prominence  the  love  of  the  good  and  an 
honourable  ambition.  He  had  saved  Rome  from  Catiline ;  he 
had  been  hailed  as  the  fitther  of  his  country ;  he  had  followed 
the  fortunes  of  Pompey  in  the  struggle  with  Caesar,  but  in  his 
turn  he  fell  a  victim  to  political  animosity.  And  when,  after 
the  second  triumvirate,  the  heads  of  those  who  had  fallen  under 
the  proscription  were  exposed  in  the  forum,  the  head  of  Cicero 
was  seen  among  them. 

It  is  impossible  to  refrain  from  quoting  here  a  passage  from 
VeUeius  Paterculus.  This  writer  often  lapses  into  rhetoric,  but 
we  who  derive  so  much  assistance  from  the  works  of  Cicero  in 
our  study  of  the  history,  the  philosophy  and  the  law  of  Kome, 
must  endorse  the  sentiments  expressed  in  the  following  eloquent 
denunciation  of  his  murderer : — "  A  burst  of  indignation,"  he 
says,  **  which  I  cannot  suppress,  compels  me  for  a  while  to  in- 
terrupt this  narrative.  In  vain,  Mark  Antony,  hast  thou  put  a 
price  upon  the  head  of  the  most  eloquent,  the  most  illustrious 
of  men ;  in  vain  hast  thou  counted  out  the  price  of  blood  to  the 
assassin  of  that  magnanimous  consul  who  saved  the  republic  I 
Thou  couldst  at  best  but  deprive  Cicero  of  a  few  unquiet  days 
at  the  close  of  a  life  which,  under  thy  rule,  would  have  been 
more  wretched  than  was  his  death  under  thy  triumvirate*.  Didst 
thou  vainly  imagine  it  was  in  thy  power  to  tarnish  the  glory  of 
his  actions,  of  his  eloquence?  Thou  hast  but  added  to  its 
brilliancy.  The  name  still  lives,  and  will  live  in  the  memory 
of  all  ages.  And  posterity,  while  admiring  his  writings  with 
which  he  has  branded  thy  name,  will  detest  his  assassin ;  for  the 
human  race  will  become  extinct  ere  the  name  of  Cicero  be 
forgotten."* 

807.  Friendships  formed  by  ambition  always  end  in  hatred. 
Discord  was  not  slow  to  show  itself  among  the  second  trium- 
virate as  among  the  first.     Lepidus  was  abandoned  in  Sicily  by 

>  Velleiufi  PatcrcaloBi  lib.  ii.  §  60. 
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his  army,  who  foflowed  CsBsar.  Antony,  defeated  at  Actium, 
committed  suicide,  and  Octavius  remained  master  of  Rome. 
He  at  once  entered  the  city  with  the  universal  approbation  of 
the  senate  and  the  people,  and  the  republic  expired  never  to 
revive.  It  had  been  a  republic  of  aristocrats,  hostile  to  liberty 
and  equality ;  and  such  republics  ought  not  to  endure. 


REVIEW  OF  THE  PRECEDING  PERIOD. 


Roman  Foreign  Policy. 

^08,  In  reviewing  the  history  of  the  period  embraced  in  the 
preceding  pages,  we  observe  that  the  principles  upon  which 
Rome  conducted  her  foreign  policy  had  always  remained  the 
same.  The  field  to  which  they  were  applied,  it  is  true,  had 
been  extended,  but  it  was  the  same  principle  that  brought  about 
the  subjugation  of  Italy,  which  subsequently  came  into  play  in 
the  conquest  of  the  entire  Roman  world.  More  than  once  we 
have  seen  a  foreign  king  by  will  create  the  Roman  people  his 
heir,  and  that  people  upon  his  demise  enter  upon  and  take  pos- 
session of  his  kingdom. 

809.  Italy:  the  Provinces. — The  civil  and  political  rights 
of  a  Roman  citizen  were  at  this  period  enjoyed  by  all  Italy. 
The  coimtries  beyond  Italy  that  were  subject  to  Rome  were  so 
many  provinces,  each  being  governed  by  a  Roman  magistrate 
upon  the  basis  of  the  enactment  made  at  the  time  when  the 
country  was  created  a  province.  Their  inhabitants  were  not 
admitted  to  the  rights  of  citizenship,  except  where  conces- 
sions had  been  made  in  individual  cases.  The  territory  w^s 
tributary,  its  occupants  enjoying  but  a  tenancy,  subject  to  the 
payment  of  the  annual  rent  or  vectigaL 

810.  ColonicBy  MunicipeSfPrcBfecturcBf  Urbes. — In  regarding 
the  condition  of  cities,  even  when  situated  in  Italy ^  it  is  important 
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always  to  examine  their  internal  organization  and  local  adminis- 
tration ;  this  is  especially  so  when  the  cities  under  consideration 
were  situated  in  the  provinces,  inasmuch  as  the  question  of  the 
concession  of  the  rights  of  Koman  citizenship,  and  the  extent  to 
which  this  concession  extended,  is  involved  in  it. 

31 1 .  Those  colonies,  like  the  allied  towns,  that  were  situated 
in  Italy,  enjoyed  the  rights  of  citizenship  both  private  and 
public ;  but  other  colonies,  founded  in  newly  subjected  countries, 
such  as  Africa,  Asia,  Spain,  and  the  Gauls,  were  either  Roman 
or  Latin  colonies,  i,  e.  the  latter  enjoyed  the  jus  Latinitatis. 
Under  the  name  of  colonicB  militaricBy  a  system  of  spoliation 
was  introduced  by  which  generals  rewarded  those  who  had 
assisted  them  in  furthering  the  efforts  of  their  ambition.  Towns 
that  resisted  them  were  despoiled,  and  the  plunder  of  the  terri- 
tory was  divided  among  the  soldiery.  In  this  way  Sylla,  Julius 
Caesar,  and  the  triumvirs,  recompensed  their  adherents.  We 
see  Virgil  coming  to  Rome  to  implore  Octavius  to  restore 
his  little  patrimony ;  we  read  in  his  eclogue  the  description  of 
the  unhappy  shepherd  flying  with  his  little  flock,  his  native 
pastures  wrested  from  him  by  the  heartless  soldiery ;  we  see 
him  shortly  afl;er  the  favoured  guest  of  Caesar  I 

312.  Notwithstanding  minor  differences,  the  different  muni- 
cipia  were  essentially  governed  in  the  same  manner.  Rome 
was  the  summa  respublica;  each  municipium  a  respublica 
municipalise 

Some  idea  of  this  principle  may  be  gained  from  certain  frag- 
mentary inscriptions  which  modem  research  has  brought  to 
light. 

1.  The  plebiscitum  de  ThermensibuSy  which  is  written  on  a 
table  of  bronze,  conferred  the  rights  of  a  free  town  upon  Ther- 
messus  in  Fisidia.     The  date  of  this  is  about  B.C.  72.* 

2.  The  Tabula  Heracleensis^  so  called  from  the  fact  of  the 

'  The  consul  Scanms  addressing  the  §  16. 

grandfather  of  Cicero :  "  Utinam  isto  '  *<  Legihas  sneis  ita  ntnnto  itaqne 

animo  atqae  virtnte  in  snmma  repablic&  ieis  oninibas  sueis  Icgibus  Thermensis 

nobiscum  Tersari,  qoam  in  mnnicipali  majoribns  Pisideis  utei  liccto  quod  ad- 

malaiaaesr'    Cicero,  De  leg.,  lib.  ill.  vorsns  banc  legem  non  fiat" 
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fragment  haying  been  discovered  partly  at  Heraclea,  near  the 
gulph  of  Tarentum,  in  1732,  and  partly  in  the  same  locality  hx 
1735.1 

3.  Some  fragments  of  a  plebisdtumy  upon  a  bronze  table,  in 
two  colmuns,  discovered  in  1760  amongst  the  ruins  of  VeUeia.' 
The  portion  we  possess  treats  of  the  organization  and  applica* 
tion  of  judiciary  procedure  in  Cisalpine  Gaul,  whence  it  is 
called  Lex  GallicR  CisalpimB*  The  date  of  this  plebiscitum  is 
doubtless  posterior  to  the  enactment  which  conferred  the  jus 
civitaiis  on  Gallia  Cispadana,  B.C.  49,  and  that  which  extended 
it  to  Gallia  Transpadana,  B.C.  47.  But,  in  effect,  the  fragments 
we  possess  are  too  scanty  to  afford  a  general  outline  of  municipal 
government,  nor  do  they  touch  upon  the  most  essential  points 
of  this  system.  A  recent  discovery  made  at  Malaga  of  tables 
belonging  to  the  Imperial  period  presents  us  with  some  more 
interesting  details.  These  we  shall  consider  in  their  proper 
place. 

313.  We  have  sufficient  evidence  of  the  existence  of  a  lex 
Julia  municipalisy  by  which   Julius   Caesar,  when  dictator, 

>  Notwithstanding  that  these  are  bnt  74.    According  to  the  conjecture  of 

fragments,  they  contain  matter  of  such  M.  de  Sarigny,  of  whom  we  shall  have 

diversity  that  it  is  doubtful  whether  occasion  to  make  farther  mention,  its 

they  refer  to  one  law  or  a  code  of  laws,  date  is  B.C.  45.    The  two  fragments. 

These  fragments  appear  to  deal  with  one  of  which  is  sometimes  called  ats 

three  distinct  subjects :  1.  Declarations  Britannicum,  because   upon  its  dis- 

to  be  made  at  Rome  to  the  consul,  or  in  covery  it  was  carried  to  England,  the 

default  to  the  prcetor  nrha/nv*  or  to  the  other  as  Neapolitaniuft,  are  now  at 

prater  jferegrinut ;  2nd,  certain  rules  Naples.    M.  Blondeau  has  given  their 

concerning  highways  and  the  duties  of  text   in   his   Mecueil    ant^ttstinien, 

the  lediles;  8rd,  a  collection  of  special  p.  81. 

provisions  for  the  municipiaj  the  colo-         '  The  contents  of  this  plehUcitum 

nia,  the  preefeotnrtBf  the  fora  and  the  are  confined  to  the  oppidum,  muniav- 

eoneiliabula,  relating  to  the  city  magis-  pium,  oolonia,  prafectura^  forum,  vU 

trades,    age,    qualifications,    disburse-  cum,  condliabulum  oastellumve  qua 

ments  and  incapacity.     Certain  pro-  in  Oallia  Oisalpina  stmt,  and  refer  to 

visions  which  they  contain  would  lead  operU  novi  nvneiatio,  damnum  infeO" 

to  the  conviction  that  their  promulga-  *w«i,  pecunia  certa  credita^  signata 

tion  must  be  ascribed  to  a  period  when  forma  puhlica  populi  H^nnani,  and  the 

the  Italian  towns  enjoyed  the  rights  of  familue  ercUcwndcB.  T!^n& plehUoittim 

Roman  citizenship,  and  consequently  is  sometimes  called  the  lex  Muhria,  but 

subsequent   to    the    social    war.      M.  this  must  be  an  error,  inasmuch  as  we 

Mazochi  (1755)  was  of  opinion  that  it  find  in  one  of  its  sections  (article  20) 

might  be  regarded  as  a  plehisoitum  the  expression  Prcefect'uwe  eso    leg 5 

regulating  the  application  of  the  leges  Itubria,  evidently  referring  to  some 

Julia  et  Plautia  de  eiritate  (B,o.  90  other  plebiscitum.    The  text  of  thia 

and  B.C.  89).    M.  de  Haubold,  in  his  plebiscitum  will  be  found  in  M.  Blon- 

Chronology,  places  it  in  or  about  B.C.  dean's  Heoueil  antSjustinien,  p.  77. 

S2 
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decreed  certain  general  rules  to  be  observed  in  the  constitution 
and  administration  of  municipesy  at  least  in  Italy.  Cicero,  in 
one  of  his  EpistolcB  ad  fanu^  refers  to  some  of  its  provisions, 
and  it  is  from  this  letter  that  we  fix  the  date  of  the  lex  Julia 
municipalis  at  B.C.  41.*  The  text  of  this  law  is  lost.  Savigny, 
not  without  reason,  is  of  opinion  that  the  articles  inscribed  on 
the  table  of  Heraclea  concerning  municipal  regulations  were 
taken  from  the  lex  Julia  municipalis. 

814.  Passing  from  the  condition  of  towns  to  that  of  persons, 
we  observe  analogous  modifications  : — 

Civis. — This  title,  frequently  granted  to  individuals,  to  the 
inhabitants  of  a  given  town,  or  even  of  a  given  locality,  at  this 
period  was  conferred  upon  the  inhabitants  of  all  Italy,  including 
Cisalpine  Gaul.  Even  kings,  with  the  sanction  of  Kome, 
adopted  it,  preferring  it  to  the  style  of  king. 

Latiniy  Italici^  Colonic  Municipes. — From  the  termination  of 
the  social  war  the  inhabitants  of  Latium  and  Italy  enjoyed  the 
rights  of  Roman  citizenship,  both  private  and  public,  and  day  by 
day  became  more  closely  identified  with  the  Romans.  The  various 
distinctions  between  persons  was  confined  to  the  provdnces. 

Sociu — Rome  had  its  allies  as  well  as  and  before  its  subject 
states.  The  Achaians  had  aided  it  in  the  overthrow  of  Mace- 
donia, the  king  of  Syracuse  to  drive  the  Carthaginians  from 
Sicily,  the  king  of  Nimiidia  in  the  destruction  of  Carthage ;  but 
all  in  their  turn  fell  under  the  yoke  they  had  assisted  to  place 
upon  others.  Their  title  of  ally  was  either  dropped  altogether, 
or  became  a  meaningless  expression.  The  subject  kings  placed 
themselves  under  the  protection  of  the  senate,  the  consuls,  or 
of  a  successful  generaL  Their  kingdoms  and  their  thrones 
were  divided,  destroyed  or  taken  at  pleasure.  Pompey  and 
Caesar  regarded  them  as  gifts  at  their  disposal ;  and  Antony 
placed  at  the  feet  of  Cleopatra  the  kingdoms  of  Phoenicia, 

*  CxcetOf  Ad famili4ire8t']ih,yi.epA%\  Qnare  bono  animo  sint  et  tni  et  mei 

**  Simnl  (ac)  acccpi  a  Scleaco  tao  lit«  familiares :  neqne  enim  erat  ferendozn, 

terasy  statim  qufesivi  a  Balbo  per  codi-  qunm  qui  hodie  anispicinain  facercDt 

cillofl,  qaid  esset  in  lege.    Rescripsit  eos  in  senatnm  Romse  legerentur,  eos  qni 

qai  facerent  pr«;coniam  vetari  esse  in  aliquando  pnBconinm  fecisscnt,  in  ma- 

decarionibiui :  qui  fecissont  non  vetari.  nicipiis  decorioncs  ease  non  licere." 
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Cyprus  and  Judaea^  which  he  had  previously  conferred  upon 
Herod. 

Subjecti. — This  term  includes  the  inhabitants  of  those  pro- 
vinces to  which  the  concession  before  referred  to  had  not  been 
made.  The  soil  was  subject  to  the  vectigal,  or  annual  rent- 
charge^  the  person  to  tribute  and  to  a  multitude  of  other 
burdens^  heaped  upon  them  indirectly,  as  a  consequence  of 
their  subjection  to  Kome,  by  the  proconsuls,  the  lieutenants, 
the  quaestors  and  the  publicans,  who  were  let  loose  among 
them,  and  who  rapidly  acquired  wealth  by  the  ever-increasing 
oppression  of  the  despoiled  peoples.  The  pictures  drawn  by 
Cicero,  in  his  orations  in  support  of  the  kx  Manilla  and  in  that 
against  Verres,  and  by  Caesar  in  his  writings,  give  a  terrible 
view  of  these  ne&rious  practices.  The  value  of  the  respective 
provinces  was  estimated,  and  calculations  made  as  to  the 
amount  that  could  be  extorted  from  them  in  order  that  candi- 
dates for  their  government  might  ascertain  to  what  extent  it 
would  serve  their  purpose  to  carry  their  bribery. 

Public  Law  {Jus  publicum). 

816.  The  three  political  bodies  are  still  the  populus,  the 
senate  and  the  plebeians.  Between  the  two  last  there  are  the 
knights,  who,  having  greatly  increased  in  number  and  wealth, 
are  frequently  in  conflict  with  the  senators.  But  what  had 
become  of  and  what  was  the  influence  of  these  bodies  during 
the  civil  wars?  Amid  the  despotism  of  ambitious  leaders, 
and  the  oppression  of  military  rule,  they  followed  the  fortunes 
of  parties  and  feU  before  the  success  of  triumphant  generals. 
They  were  approaching  the  period  when  they  would  have  to 
recognize  but  one  duty — to  obey.  So,  in  speaking  of  legisla- 
tive, of  executive  and  of  judicial  power,  if  the  inquiry  is  made 
^*  What  are  the  laws?";  it  might  be  supposed  that  order  and 
political  principle  still  prevailed;  but  if  this  inquiry  is  followed 
by  another,  "  What  are  the  fitcts?" ;  the  answer  must  be  that  all 
order  and  principle  were  overthrown. 

818.  Legislative  Power. — This  power  is  still  lodged  in  the 
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comitia  centuriatay  the  comitia  tributa^  and  the  senate;  to  these 
should  be  added  certain  magistrates,  whose  edicts  were  law,  at 
least,  during  the  term  of  their  office. 

During  the  period  we  have  just  considered,  a  remarisable 
revolution  took  place  in  the  composition  of  the  comitia  centu- 
riata.  Of  this  fiw5t  we  have  indisputable  documentary  evi- 
dence, but  what  it  was  precisely,  or  the  exact  date  at  which  it 
occurred,  we  do  not  know.  As  by  the  transformation  to  which 
the  populus  was  subjected,  the  terms  BatnnenseSy  Tatienses 
and  Luceres  had  ceased  to  be  applicable  to  any  section  of  the 
populusy  so  by  the  fluctuations  of  wealth  the  standard  imposed 
by  Servius  Tullius  for  the  division  of  the  classes  became  of  no 
value.  It  is  clear  that  figures,  which  represented  the  class 
wealth  of  former  years,  had  lost  all  application  to  more  modem 
institutions;  and  if  we  assume  that  changes  had  been  made 
from  time  to  time  to  suit  the  altered  condition  of  things,  we 
cannot  suppose  that  those  who  had  gradually  extended  the 
influence  of  the  comitia  tributa  would  be  content  with  the 
continuance  of  a  system  in  which  tlie  first  class  reckoned  by 
the  money  standard  should  contain  within  it  almost  as  many 
centuries,  and  consequently  be  almost  worth  as  many  votes,  as 
all  the  others  put  together.  Livy  and  Dionysius,  after  describ- 
ing the  system  of  Servius  Tullius,  both  tell  us  that  it  had 
ceased  to  exist  in  their  times.  Dionysius  says  it  had  assumed 
a  more  plebeian  form  ;*  and  we  learn  fi-om  Livy  that  the  centu- 
ries were  formed  fi'om  or  distributed  amongst  the  thirty-five 
local  tribes,  the  distinction,  however,  being  preserved  between 
the  seniores  and  the  juniores,^  From  the  date  of  the  Punic 
wars,  changes  had  firom  time  to  time  taken  place  in  the  design 
nation  of  centuries  of  local  tribes,  whether  seniores  or  junioresf 

'  Dionysins,  lib.  iv.  §  25.  other  interpretation.)    Cicero,  In  Ver^ 

*  livT,  lib.  i.   \   48.    "Nee  mirari  rem,  2,  lib.  t.  §  16. 
oportet  nnnc  ordinem  qni  none  est,  post  *  Iavj*  24,  §  7 :  '*  Qoum  botb  pnero- 

expletas  qninta  et  triginta  tribns,  dapli-  gatiyte    Aniensi   juniorum   exisset" 

cato  earam  numero  centnriiB  janiorum  Ibid.  §  8.    Preco,  "  Anieneem  junio- 

Beniomrnqne,  ad  institatam  ab  (Serrio  rum  in  anffragiam  revoca/'  26,  f  22 ; 

Tullio  STunmam  non  con  venire/'    (This  "  Frserogatiya  Veturia  juniorum,"  27, 

is  the  principal  docmnent,  and  seems  to  §  26 ;    Galeria  juniorum^  qnae  sorte 

indicate  that  each  tribe  formed  two  prserogativa  erat."    (Vide  supra,  §  66, 

centories,  the  one  seniores  the  other  and  note.) 
juniores.    It  is  howeyer  susceptible  of 
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hence  the  confiislon  we   sometimes  meet  with  in  the  Latin 
writers  between  tribes  and  centuries.^ 

The  points  still  doubtful  are,  Ist,  Whether  each  local  tribe 
was  simply  divided  into  two  centuries,  the  one  seniores  the 
other  junior es^  making  in  all  seventy  centuries;  or  whether, 
preserving  in  each  local  tribe  a  distribution  into  five  classes, 
they  formed,  following  these  classes,  in  each  tribe  five  centuries 
seniorum,  and  five  centuries  junioTum^  making  in  all  three 
hundred  and  fifty  ?  2nd.  Were  the  twelve  centuries  of  knights 
maintained?  3rd.  Did  the  sex  suffragia,  i,e.  the  six  centuries 
of  ancient  MamnenseSy  Tatienses  and  Luceres,  also  exist  ?  It 
would  appear  firom  the  evidence  we  possess,  that  the  division  by 
classes  in  the  local  tribes  and  the  twelve  centuries  of  knights 
remaiaed.^ 

317.  The  most  important  change  that  had  taken  place  as  to 
matters  of  form  was  the  adoption  of  secret  voting.'  Each 
citizen  received  two  voting  tablets,  the  one  for  the  affirmative, 
having  the  letters  U  R.  {uti  rogas) ;  the  other  for  the  nega- 
tive, with  an  A  {antiquo)  written  upon  it.  The  barriers 
within  which  the  citizens,  in  tribes  or  centuries,  were  packed 
{septa,  ovilia);  the  use  of  narrow  bridges  over  which  ihey 
passed  one  by  one  ;  the  deep  wicker  basket  into  which  each  as 
he  passed  dropped  his  vote ;  the  scrutiny  and  proclamation  of 
the  result ;  and,  above  all,  the  manoeuvres  practised  to  secure 
and  even  to  purchase  votes,  when  it  was  the  question  of  an 

*  Cicero,  Pro  Planeio,  §§  20,  22;  the  appointment  of  magistrates;  the 
De  lege  agraria,  2,  $  2.  lex  Qissia,  tabellaria,  B.C.  138,  affect- 

*  Livy,  43,  §  16:  **  Qanm  ex  dnode-  ing  the  jndgments  in  criq^inal  proseca- 
dm  centnriis  eqnitum  octo  censorem  tions,  high  treason  excepted  (^perdueU 
condemnaasent,  mnltieqne  alise  primie  lionis) ;  a  law  of  Papinns  CcBlias  Cal- 
daasis  .  .  &c."  (Case  of  Clandinsy  dns,  B.o.  108,  including  hi^h  treason ; 
colleague  of  T.  Gracchus.)  and  finally  the  law  of  Papirins  Carbo, 

*  Cicero,  De  legibua,  3,  §§  15,  16,  17,  B.G.  92,  as  to  the  votes  for  the  passing 
discusses  the  relative  advantages  of  of  laws.  It  is  however  evident  from 
public  audible  voting  and  secret  voting  the  same  passages  of  Cicero  that  the 
bj  means  of  tahelUBf  and  from,  his  people  were  of  opinion  that  the  ballot 
remarks  upon  the  supporters  of  the  was  the  guarantee  of  their  libertv  in 
ballot,  his  strong  aversion  to  it  is  ap-  voting,  to  which  Cicero  assents, ''Habeat 
parent.  The  lege&  upon  this  subject  sane  populus  tabellam,  quasi  vindicem 
enumerated  by  him,  and  styled  leget  libertatis,"  provided  that  they  acted 
tabellaruBf  are  four  in  number:  the  conscientioaBly. 

lex  GaHnia,  tabellaria,  B.C.  140,  for 
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election^  the  decision  in  a  criminal  case^  or  the  enacting  of  alaw, 
are  worthy  of  consideration,  and  are  in  many  respects  not  want- 
ing in  analogy  with  the  practices  of  our  own  times. 

818.  The  sources  of  legislation  at  this  period  are,  as  to 
written  law,  leffes,  which  had  become  more  and  more  rare; 
plebiscita,  which  had  been  multiplied  and  almost  superseded 
the  former ;  senatus-consulta,  which  commence,  though  at  first 
rarely,  to  deal  with  points  of  private  law,  and  which  were 
destined  in  their  turn  to  take  the  place  of  both  leges  and  ple^ 
biscita. 

As  to  the  lex  non  scripta,  we  haye — 1.  The  edicts  of  the 
magistrates,^  certain  provisions  of  which,  transmitted  from  year 
to  year,  and  confirmed  by  usage,  became  the  customary  law, 
and  supplemented  the  civil  law,  leading  it  in  many  cases  from 
the  austerity  of  its  first  principles  to  conformity  with  those  of 
natural  justice ;  2,  The  rejr/?o»^aj9ri£rf«ifM»i,  which,  received  by 
the  litigants,  adopted  by  the  judges,  and  repeated  in  analogous 
cases,  formed  a  second  branch  of  the  lex  non  scripta,  and  intro- 
duced certain  principles,  maxims  and  modes  of  procedure. 
Both  of  these  were  the  result  of  the  incessant  efforts  of  science, 
philosophy  and  civilization.  In  the  words  of  Cicero,  we  can 
recapitulate  the  sources  of  Koman  law  thus  : — **  Ut  si  quis  jus 
civile  dicat  id  esse  quod  in  legibus^  senatus-consultis,  rebus 
judicatisy  juris  peritorum  auctoritate^  edictis  magistratuum, 
more,  (squitate  consistaU^ 

819.  Executive  Power — Electoral  Power. — In  principle  these 
two  continued  to  remain  in  the  same  hands :  the  elections  be- 
longed to  the  populus  and  to  the  plebeians ;  administration  to 
the  senate  and  to  certain  magistrates;  the  command  of  armies 

*  The  edicts  of  the  magistrates  are  with  his  fnoctions  (Jex  annwi).    They 

ranked  as  lex  non  B&ripta,  notwith-  therefore    differed    widely  from    laws 

standing  the  fact  that  they  were  written  regularly  enacted,  and  snch  only  of 

in  albOf  ubi  de  piano  reete  leoi  potHt;  these  edicts  conld  be  regarded  as  form- 

becanse  at  the  period  at  whicn  we  have  ing  a  part  of  the  customary  law  as  had 

arrived  the  edict  was   not,  properly  by  costom  been  perpetnatMl  and  were 

speaking,  a  law;  it  was  only  obligatory  considered  by  the  pnctors  as  continu- 

for  one  year,  it  formed  a  part  of  the  omdy  binding, 

executive  administration  of  the  magis-  *  Cicero,  ft/?.,  5. 
trate  who  promulgated  it  and  ended 
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to  the  consuls,  or,  by  a  lex  curiata,  to  proconsuls  and  pro- 
praetors.* In  feet,  however,  money,  intrigue  or  force  carried 
the  elections.  Each  candidate  brought  to  Home  his  satellites, 
his  soldiers,  and  even  entire  towns  that  he  had  taken  under  his 
protection.  Certain  citizens,  by  an  illegal  association,  domi- 
neered over  all  the  political  bodies,  and  in  a  certain  manner 
divided  the  entire  empire  between  themselves ;  governors  of  pro- 
vinces rendered  themselves  independent  of  the  senate ;  generals 
miuntained  themselves  at  the  head  of  their  armies ;  consuls  and 
dictators  ceased  to  be  limited  to  the  ancient  term  of  office.* 

820.  The  lex  Atinia^  B.C.  130,  conferred  senatorial  dignity 
upon  the  plebeian  tribunes,  who  thus  were  admitted  to  the 
senate.  Long  before  this,  however,  though  not  being  senators, 
they  had  arrogated  to  themselves  the  right  to  convoke  the 
senate  {senatus  habendi) ;'  their  right  and  practice  of  intercessio 
had  been  established  and  largely  extended.*  In  certain  cases, 
however,  the  tribimes,  as  well  as  the  other  magistrates,  had  by 
law  been  prohibited  from  the  exercise  of  this  power  {ne  quia 
posset  intercedere) ;  and  the  senate,  about  this  period,  drew  up 
the  following  formula,  Qm2  impedierit^prohibuerity  eum  Senatum 
existimare  contra  rempublicam  fecisse,^  Sylla,  B.C.  82,  stripped 
them  of  all  the  advantages  they  had  gained,  and  reduced  them 
to  their  primitive  auxiliumy  but  imder  Aurelius  Cotta,  B.C.  76, 
and  especially  under  Pompey,  B.C.  71,  they  recovered  all  that 
had  been  taken  from  them  by  Sylla.^ 

*  Ifilitary  power  conld  only  be  con-  *  See  Anl.  Gell.  lib.  vii.  ch.  19. 
ferred  upon  a  prooonsul  or  a  proprstor  •  Cicero,  De  provinoiis  consular.^ 
by  a  special  law  passed  by  the  curies.  §  8;  Ad  familiar,,  lib.  yiii.  ep.  8. 

*  Prior  to  Sylla  no  dictator  had  been  •  Cicero,  De  leg,^  lib.  iii.  J  9 :  "  Vehe- 
appointed  for  nearly  one  hundred  years.  menter  Sallam  probo,  qui  tnbnnis  plebis, 
The  senate  in  cases  of  danger  had  con-  sua  lege,  injurise  faciendie  potestatem 
tented  itself  with  increasing  the  power  ademerit,  auxilii  ferendi  reliqneriL*' 
of  the  consuls  for  the  time  being,  using  And  as  regards  Pompey :  "  De  tribn- 
the  following  formula :  ^  Videant,  or  nitia  potestate  taceo :  nee  enim  repre- 
Cave€mt  eonsulet  ne  quid  detrimenti  hendere  libet,  nee  laudare  possum." 
respublica  eapiat,*'  J.  Cassar,  De  hello  cirili,  lib.  i.  §  7 : 

*  AuL  Oell.  lib.  xiv.  ch.  8 :  **  Nam-  "  Snllam,  nudata  omnibus  rebus  tribu- 
que  et  tribunis,  inqnit  ( Atteins  Capito),  nitia  potestate,  tamen  intercessionem 
plebis  senatus  habendi  jus  erat,  quam-  liberam  reliquisse :  Pompcium,  qui 
quam  senatores  non  essent,  ante  Ati-  amissamrestitnissevideatur,donaetiam 
nium  plebiscitum."  quse  ante  habnerit  ademisse.'* 
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821.  The  newly-created  magistrates  were  the  Tribuni 
jtSrariiy  Triumviri  Monitales^  Triumviri  Capitales^  Quatuor- 
viri  Viarumy  Quinqueviri,  the  two  jEdiles  Cerealesy  Proconsul, 
Legatiy  and  the  Qucestores  Provincice. 

322.  Judicial  Power. — The  praetors,  now  sixteen  in  number, 
the  centumvirs,  the  decemvirs,  the  Juffes-Jures  or  arbitrators, 
and  the  recuperators,  co-operated  in  the  administration  of  jus- 
tice, the  praetors,  as  magistrates,  having  a  jurisdiction;  the 
others  simply  as  judges  selected  in  .each  individual  case;  the 
sediles  had  also  a  tribunal  and  a  jurisdiction. 

323.  Criminal  Matters. — The  establishment  of  qucBstiones 
perpetuoBy  it  is  true,  took  out  of  the  hands  of  the  people  a  con- 
siderable portion  of  their  power  in  criminal  matters;  but,  on  the 
other  hand,  it  removed  the  vague  and  arbitrary  character  of  the 
law,  at  least  so  far  as  those  crimes  were  concerned  for  which 
qucestiones  had  been  instituted.  As  to  these,  the  law,  the 
tribunal  and  the  mode  of  procedure  were  fixed.  No  one  could 
be  brought  before  one  of  these  permanent  tribunals  except  by 
virtue  of  a  lexy  a  plehiscitum  or  a  senattts-consultum  approved 
by  the  tribunes,  these  enactments  at  the  same  time  permitting 
and  regulating  the  mode  of  execution.  Then  came  the  ap- 
pointment of  the  judges ;  these  were  taken  from  a  table  pre- 
pared once  a  year  by  the  praetor,  and  by  him  affixed  to  the 
Forum.  The  mode  of  selecting  the  judges  as  well  as  the  num- 
ber necessary  was  determined  for  each  delict.  As  a  general 
rule  the  accuser  made  the  selection :  he  drew  up  a  list  contain- 
ing double  the  number  necessary  for  the  qucestio;  the  accused 
then  struck  out  one-half  of  the  names.  In  certain  cases  the 
judges  were  determined  by  lot,  the  accuser  and  the  accused 
having  each  the  right  to  reject  those  that  they  disapproved.* 
The  right  to  be  inscribed  in  the  list  from  which  the  judges 
were  to  be  selected  was  at  one  time  confined  to  the  senators, 
at  another  to  the  knights,  and  at  a  third  divided  between  the 

»  Cicero,  Ad  Attic.,  1,  16,  §§  3, 4  and  5. 
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two  orders,  and  at  the  period  to  which  we  now  allude  was 
extended  to  other  classes  of  the  citizens,*  Cognitio  extraordi" 
naria  was  the  term  applied  to  any  investigation  made  by  the 
senate,  the  magistrates  or  the  qucBsitores  that  did  not  &11  within 
the  scope  of  a  quiBstio  perpetucu 

324.  Civil  Matters. — The  actiones  legis  had  been  almost 
entirely  suppressed,  their  use  being  confined  to  cases  filling 
within  the  cognizance  of  the  centumviri.  The  formula  system, 
which  had  replaced  the  actiones  legis^  had  ingeniously  regu- 
lated the  application  of  a  jury  system  to  civil  cases,  retaining 
the  ancient  distinction  hQtwe&a  jurisdictio  bjiA  Judicium,  The 
prsetors  were  the  principal  magistrates  invested  with  the  juris-' 
dictio.  The  unus  judex ^  the  arbiter  or  the  recuperatores  had 
for  each  case  the  judicium.  The  judges  were  taken  from  the 
annual  list.  The  tribunal  of  the  centumvirs  and  of  the  decem- 
virs, the  origin  and  province  of  which  are  not  clearly  known  to 
us,  had  gradually  been  fiiUing  into  decay  since  the  adoption  of 
the  formula  system.  In  civil  matters  the  term  cognitio  extra^ 
erdinaria  or  judicia  extraor dinar ia  was  applied  to  those  cases 
where  the  magistrate  himself  determined  the  suit  without  send- 
ing it  to  2i  judex,  arbiter  or  recuperatores, 

326.  In  the  provinces  the  proconsul,  the  propraetor  and  their 
lieutenant,  as  magistrates  invested  with  jurisdiction,  and  the 
recuperators,  as  juges-jures^  selected  in  a  manner  analogous  to 
that  in  vogue  in  the  case  of  the  juges-jures  at  Rome,  adminis- 
tered justice  both  civil  and  criminal.  Sometimes,  however, 
the  governor  left  to  certain  towns,  especially  in  connection  with 
civil  matters,  the  native  tribunals. 

326.  Public  Revenue  and  Expenditure. — Up  to  the  time  of 
Servius  Tullius  taxation  consisted  of  a  capitation  arbitrarily 
fixed,  without  regard  to  the  means  of  the  individual.  After 
the  institution  of  the  census,  and  the  division  into  classes  made 

*  It  must  be  remarked  that  any  citi-      in  which  case  his  goods  alone  were  con- 
zen  who  was  accused  of  a  capital  offence      fiscated. 
was  at  liberty  to  go  into  volantary  exile, 
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by  Servius  Tullius,  this  arbitrary  tax  was  replaced  as  to  those 
inscribed  in  the  five  classes  by  one  proportioned  to  the  fortune, 
the  proletarii  and  the  capite  censi  being  exempted  altogether. 
Those  not  enrolled  in  a  tribe,  and  consequently  not  in  a  census, 
but  classed  amongst  the  cBrarn,  were,  as  heretofore,  subject  to 
a  poll  tax  arbitrarily  fixed  by  the  censor,  and  were  bound  to 
provide  for  the  pay  of  the  soldiery  and  the  maintenance  of  the 
cavalry  (cbs  militare,  (Bs  hordiarium).  Widows  and  unmarried 
women,  orphan  minors,  and  consequently  heads  of  families, 
who  were  unable  to  take  military  service,  were  subject  to  this 
capitation,  as  were  also  the  coelebes.  When  Kome,  by  its  vic- 
tories, had  amassed  the  wealth  of  other  nations,  these  imposts 
for  a  long  time  disappeared,  and  in  the  year  B.C.  168,  after  the 
conquest  of  Macedonia,  the  citizens  were  fireed  firom  all  direct 
contribution,*  From  this  time  the  public  revenue  was  derived 
firom  the  rents  of  the  public  lands,  the  plunder  of  the  enemy, 
the  tribute  paid  by  the  provinces,  the  profits  arising  firom  mines, 
and  the  monopoly  of  salt,  which  belonged  exclusively  to  the 
state,  certain  port  dues,  and  the  fine  of  one-twentieth  of  the 
value  upon  the  sale  or  enfiranchisement  of  slaves.  Public  dis- 
bursements met  the  support  of  the  troops,  their  pay,  the  ex- 
penses of  distant  wars,  the  construction  and  maintenance  of 
public  buildings  and  monuments,  highways,  aqueducts  and  the 
distribution  gratuitously  made  of  grain  to  certain  portions  of 
the  conmiunity.  When  we  picture  these  citizens  in  the  public 
places,  stretching  forth  their  hands  to  receive  their  share  of  the 
public  grain  as  a  charity,  when  we  see  them  streaming  into 
the  circus  to  enjoy  a  gratuitous  spectacle,  it  is  not  difficult  to 
realize  the  force  of  the  words  which  represent  all  these  debased 
Komans  as  wanting  nothing  firom  their  leaders  but  bread  and 
amusement.  Magistrates  were  not  at  this  time  salaried,  but 
the  proconsuls,  the  propraetors  and  their  lieutenants  had  learned 
how  to  enrich  themselves  by  their  office,  if  not  at  the  expense 
of  the  state,  at  least  at  that  of  the  provinces. 

'  CiceFO,  De  ojffieiis,  lib.  ii.  §  22:  tantum  in  sQrarinm  pecnnife  inyexit, 
"  Omni  Macedonamgaza,qnaQ  fait maxi-  at  anias  imperatoris  pneda  6nem 
ma,   potlfeoB   est  Paallas  (.Emilias) :      attalerit  tribatorum/' 
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Jus  Sacrum. 

827.  The  jus  sacrumy  although  it  no  longer  had  the  influ- 
ence it  formerly  enjoyed  over  the  jus  civile^  was  nevertheless 
still  connected  with  the  administration  of  the  state.  The 
augurs,  whose  college  since  the  time  of  Sylla  had  been  com- 
posed of  fifteen  members,  still  continued  to  consult  the  auspices, 
and  we  find  Cicero  aspiring  to  the  honour  of  becoming  a  member 
of  it.  At  this  period  the  right  of  nomination  to  the  college,  as 
also  to  that  of  the  pontiffs,  was  vested  in  the  comitia. 

With  the  conquests  of  Home  the  number  of  its  deities  was 
multiplied,  and  at  this  period  the  divinities  of  all  the  nations  it 
had  conquered  were  included  in  its  theological  system.  The 
practice  was  for  a  Roman  general,  when  he  had  taken  and 
destroyed  a  town,  to  entreat  its  tutelary  deities  to  abandon  the 
place  and  to  go  to  Rome,  where  altars  and  a  form  of  worship 
were  provided  for  them.  Scipio  did  not  fail  to  address  this 
prayer  to  the  gods  of  Carthage,  and  the  formula,  which  was 
probably  the  same  in  all  cases,  has  been  preserved.  "  If  there 
is  a  god  or  a  goddess  who  protects  the  Carthaginians  and  their 
city,  and  thou,  great  god,  who  hast  taken  under  thy  protection 
this  city  and  its  people !  I  pray,  I  entreat,  I  conjure  you  to 
abandon  the  people  and  the  city,  to  quit  their  dwellings,  their 
temples,  their  worship,  their  walls  ;  to  withdraw  fi-om  them ;  to 
cast  among  them  flight,  terror,  oblivion.  Accompany  me  to 
Kome^  make  our  dwellings,  our  temples,  our  worship,  our  city, 
thine  own ;  take  the  Roman  people  into  thy  protection,  take 
my  soldiers,  take  me;  grant  us  knowledge  and  intelligence. 
If  thou  wilt  grant  my  prayer,  I  here  vow  to  dedicate  to  thee 
temples  and  sacred  games  I" 

Jus  Privatum. 

328.  The  development  of  civil  law  follows  close  upon  the 
increase  of  wealth,  the  expansion  of  territory  and  improvement 
in  manners;  and  it  was  impossible  that  Rome,  when  it  had  ex- 
panded into  an  empire,  had  accumulated  wealth  and  advanced 
in  civilization,  should  have  existed  under  the  same  system  of 
laws  as  suited  it  in  the  early  days,  when  its  territory  was  com- 


Digitized  by  VjOOQIC 


270  THE  HISTORY  OF  BOMAN  LAW. 

paratively  small,  its  people  poor  and  their  manners  rude.  We 
now  find  the  system  of  the  civil  law  of  the  time  of  the  repuUie, 
marked  as  it  was  with  the  hard  lines  of  austere  and  imperious 
power,  yielding  to  principles  more  in  accordance  with  the  re- 
quirements of  civilized  human  nature.  The  interchange  of  ideas 
between  the  Koman  and  foreign  nations  caused  the  introduc- 
tion of  laws  of  more  general  application,  but  there  was  a  kind 
of  inconsistency,  an  incongruity  within  the  system  itself,  which 
becomes  more  and  more  marked  as  time  goes  on.  Whilst  the 
edicts  of  the  praetors,  the  responsa  prudentum  and  the  works  of 
the  jurists  were  incessantly  leaning  towards  the  principles  of 
natural  equity,  the  primitive  system  of  law,  foimded  on  a  basis 
in  which  those  principles  were  entirely  disregarded,  was  still 
retained.  And  it  presents  the  curious  anomaly  of  principles 
most  rigorous  in  their  character  and  extraordinary  in  their 
nature,  amalgamated  with  words,  distinctions  and  hypotheses 
which  served  as  means  to  evade  them. 

829.  Persons. — The  various  powers  exercised  over  slaves 
and  children  had  assumed  the  name  of  potestas;  that  over 
women,  manus;  that  over  free  men  acquired  by  mancipation, 
mancipium.  These  powers  were,  however,  beginning  to  be  con- 
siderably modified.  The  potestas  over  slaves  indeed  remained 
the  same,  although  their  number  and  their  actual  position  were 
very  much  changed.  The  paternal  power  {patria  potestas)  had 
been  very  much  weakened.  The  marital  power  {manus)  had 
almost  entirely  disappeared.  Of  the  three  ways  of  acquiring  it, 
the  coemptio  was  now  seldom  used;  confarreatio  was  confined 
to  the  pontifical  class;  and  usage  {usus)  appears  to  have  been 
no  longer  practised.  The  power  over  freemen  bought  or  given 
away  as  property,  mancipium,  hardly  existed  except  as  a  fiction; 
and  in  cases  where  this  power  was  still  exercised  it  was  con- 
siderably modified.  Gentilitas,  in  consequence  of  the  disap- 
pearance of  clients,  of  the  extinction  of  old  families,  and  of  the 
incessant  addition  of  superstrata  of  population,  had  already 
become  very  rare.  Blood  relationship,  cognatio,  was  beginning 
under  the  praetors  to  have  some  effects  and  to  give  rise  to  some 
bonds  and  obligations.     The  perpetual  tutelage  over  women 
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was  almost  abolished;  the  tutor  interfering  onlj  in  the  most 
important  acts,  as  a  matter  of  form  and  without  having  the 
power  of  refusing  his  authorization,  imless,  indeed,  he  hap- 
pened to  be  one  of  the  agnates;  but  women  had  found  the 
means,  by  a  fictitious  sale,^  of  escaping  the  tutelage  of  these 
agnates. 

330.  Things  and  Property, — The  term  mancipium,  formerly 
given  to  property  at  the  period  when  violence  was  the  means  of 
acquiring  it  and  the  lance  was  its  symbol,  had  been  modified. 
Property  was  now,  as  it  were,  centred  in  each  family;  the 
chief  alone  enjoying  an  individual  personality,  alone  possessed  all 
rights  over  it ;  but  the  children  under  his  power,  who  could 
hold  nothing  individually,  were  all,  as  it  were,  co-proprietors 
with  him.  Property  was  considered  as  something  belonging  to 
the  dominus  and  his  family  in  domo  ;  whence  its  new  name 
dominium.  This  however  was  no  longer  the  sole  form  of  pro- 
perty. Parallel  with  it  the  law  had  brought  into  existence  a  new 
form.  Res  were  either  in  dominio  or  in  bonis.  The  dominium 
was  Roman  ownership — dominium  ex  jure  Quiritium.  In  bonis 
was  the  new  form  introduced  by  the  praetor,  but  for  which  no 
exact  term  exists.  This  was  a  species  of  natural  property, 
called  by  the  commentators  dominium  bonitariumy  an  expression 
which  is  not  in  itself  Roman,  This  division  of  property  exists 
side  by  side  with  the  division  into  res  mancipi  and  res  nee 
mancipi.  The  classification  of  things  imder  the  head  res 
mancipiy  as  has  been  already  stated,  was  unalterable. 

331.  Wills.  — Interpretation  and  custom  had  much  restricted 
the  absolute  rights  of  the  father  of  a  family.  If  he  should 
wish  to  disinherit  his  children,  he  must  now  formally  declare  his 
wish,  which  was  called  exhceredatioy  otherwise  his  will  was  in 
some  cases  altogether  void,  or,  in  others,  void  so  far  as  to  pre- 

*  Women,  by  a  aimulated  sale,  per  renta^  §§  121  and  125,  the  agnates  lost 

as  et  lihram  (coemjftw),  feigned  to  pass  their  right,  and  their  tutelage  ceased, 

nnder  the  power,  in  manUf  of  the  par-  This  is  a  case  in  which  they  nsed  the 

chaser.    And  as  they  then  got  oat  of  procedure  of  the  ancient  law  to  evade 

their  family,  as  we  naye  shown  when  the  law. 
speaking  o£  the  woman  in  manu  con- 
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vent  the  children  from  participating  in  the  inheritance.  It 
was  also  necessary  that  he  should  be  actuated  by  a  just  motive, 
otherwise  his  will  might  be  impeached  before  the  centumvirs 
under  the  fiction  of  insanity,  as  being  contrary  to  the  dictates 
of  nature^  testamentum  inofficiosum^ 

332.  Successions. — The  civil  bonds,  agnatio  and  geniilitasy 
were  now  no  longer  the  only  ones  that  gave  rights  of  succession. 
The  praetor,  whose  duty  it  was,  in  order  that  the  law  might  be 
carried  out,  to  deliver  up  to  the  heir  the  possession  of  the 
property  of  the  deceased,  contemplated  making  that  possession 
a  kind  of  praetorian  inheritance,  bonorum  possession  which  was 
often  given  to  persons  to  whom  the  inheritance  was  refused  by 
the  civil  law.* 

Thus  he  granted  the  possession  of  the  property  to  the  eman- 
cipated child;  sometimes  to  the  adopted  child,  although  no 
longer  in  the  fitmily ;  so,  when  there  was  neither  heir  proper 
nor  agnate,  instead  of  giving  possession  to  the  public  treasury, 
he  delivered  it  up  to  the  nearest  cognate. 

333.  Obligations  and  Contracts. — The  number  of  contracts, 
or  binding  conventions,  was  increased.  The  nexum^  by  which 
a  man  bound  himself,  had  been  transformed  and  had  given 
birth  to  other  contracts.  It  was  replaced  by  the  four  civil 
contracts  made  rcy  that  is  to  say,  by  the  delivery  of  the  thing ; 
mutuum,  that  is  to  say,  the  loan  of  things  consumed  in  the  use, 
termei  fungibiles,  and  which  were  to  be  returned  in  kind ;  com-- 
modatum,  the  loan  of  a  thing  to  be  used  and  returned  according 

* ''  Hoc  colore  quasi  non  sans  mentis  them  of  their  rights  by  a  formal  decla- 

faerint  cnm  testamentnm  ordinarent,"  ration  of  his  intention  so  to  do. 

say  the  InttUittes,  lib.  ii.  tit.  18,  pr.  *  This  is  an  instance  where,  with  the 

This  affords  an  illustration  of  a  case  in  help  of  one  word,  they  changed  the 

which  one  ground  of  nallity,  which  did  ancient  law,  whilst  appearing  to  respect 

not  exist  under  the  ancient  law,  is  assi-  it.    They  did  not  gire  to  the  child  the 

milated  to  a  ground  of  nullity  which  inheritanee,  or  the  title  of  heir,  because 

did  actually  exist.    In  the  same  way  the  dril  law  refused  them  to  him ;  but 

the  necessity  of  exlusredatio  is  derived  they  gave  him  the  possession  of  the 

by  the  jurists  from  the  civil-law  prin-  property,  bononim  possetno,  the  title 

ciple  of  the  co-ownership  of  a  family;  of /»0M<?M<7r,  which,  under  the  prietorian 

the  children  being,  as  it  were,  co-pro-  system,  came  to  nearly  the  same  thing 

prietors  of  the  family  patrimony,  the  in  other  words, 
nead  of  the  family  could  only  deprive 
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to  the  terms  of  the  agreement ;  depositum^  a  simple  baihnent ; 
piffnusy  a  bailment  or  loan  by  way  of  pledge. 

The  stipulation  which  was  the  first  offshoot  from  the  nexum — 
the  ancient  Quiritarian  formula  expressed  by  the  terms  spondes  f 
spondeoy  which  were  exclusively  applicable  to  citizens— was  ex- 
tended and  made  applicable  to  all  by  the  substitution  of  the 
terms  "promittis  f  promitto,^^  and  other  similar  expressions. 

To  this  first  derivative  of  the  nexum  must  be  added  a  second, 
the  contract  litterisy  or  the  expensilatioy  which,  exclusively 
appropriated  to  the  citizens  in  certain  forms,  had  also  been, 
with  the  help  of  certain  modifications,  extended  to  foreigners. 
Lastly,  the  civil  law  had  admitted  four  contracts  under  the^'w* 
gentiuniy  depending  entirely  on  the  exercise  of  the  will,  and  in 
which  obligations  are  produced  by  consent  alone:  the  sale, 
emptio  venditio;  hiring,  locatio  conductio;  the  mandate,  man- 
datum ;  and  partnership,  societas^  The  praetor,  moreover,  had 
recognized  as  obligatory  some  of  those  conventions,  which, 
according  to  civil  law,  produced  no  obligation  nor  action  when 
they  were  not  accompanied  by  stipulations.  Those  conventions, 
not  obligatory,  named  in  general  pacts,  pacta^  although  not 
conferring  an  actio,  received,  however,  from  the  jurists  and 
praetorian  influence,  certain  effects  which  were  deemed  inci- 
dental to  natural  obligations ;  and,  having  received  praetorian 
sanction,  were  called  and  recognized  as  praetorian  pacts.  In 
the  same  way  the  jurists,  under  praetorian  influence,  in  addition 
to  the  acts  classified  as  delicts  by  the  ancient  civil  law,  recog- 
nized others,  such  as  deceit,  violence,  taking,  as  also  giving 
rise  to  obligations.  So  that,  in  brief,  they  had  begun  now  to 
distinguish  three  classes  of  obligations:  the  civil,  the  praetorian 
and  the  natural. 

384.  Actiones. — The  procedure  in  the  actionem  hgisy  abolished 
by  the  lex  jEbutia  and  by  the  two  leges  JulitB,  was  replaced 
by  the  formulary  system.  The  actiones  legisy  however,  were 
still  preserved  in  two  cases,  one  of  which  was  the  case  where 
the  action  lay  before  the  centumvirs.  The  word  actio  had 
notably  changed  its   signification.      It  no  longer  designated 


Digitized  by  VjOOQIC 


274  THE  HISTORY  OF  ROMAN  LAW. 

a  modus  operandi.      Each  right  gave  rise  to  its  appropriate 
action. 

The  actio  was  the  right  to  enforce  a  claim^  conceded  in 
general  by  the  law,  either  civil  or  praetorian,  and  obtained 
chiefly  from  the  praetor  in  each  individual  case.  In  many 
cases  where  the  civil  law  gave  no  action,  although  equity  or 
expediency  seemed  to  require  it,  the  praetor  permitted  actions 
called  honoraricB  actiones :  and  universally  in  cases  where  the 
strict  law  gave  actions  contrary  to  equitable  principles,  the 
praetor  granted  the  means  of  repelling  them,  which  were  called 
exceptionesy  and  which  were  in  fact  simply  restrictions  engrafl;ed 
by  him  in  the  formula,  regulating  and  placing  restrictions  upon 
the  judge  as  to  the  decision  at  which  he  should  arrive.^ 

885.  This  is  the  date  which  has  generally  been  considered 
to  be  the  commencement  of  the  most  flourishing  epoch  of 
Koman  law.  While,  on  the  other  hand,  if  we  take  the  words 
"  Boman  law"  to  signify  "  Quiritarian,''  or  primitive  law,  we 
must  trace  from  this  epoch  the  commencement  of  its  decay. 
And  it  is  apparent  at  once,  from  the  rapid  sketch  we  have 
given,  that  the  simple  and  rude  legal  system  of  the  earlier  days 
of  Rome  had  disappeared,  although  the  main  principles  of  this 
system  were  still  recognized.  Every  day  witnessed  the  intro- 
duction of  some  fresh  modification,  which  was  rendered  neces- 
sary by  the  advance  of  civilization  and  ever-growing  improve- 
ment in  the  manners  of  the  people.  Law  had  begun  to  de- 
velope  into  a  science,  closely  boimd  up  with  the  principles  of 
natural  equity ;  but  it  is  true  that  it  had  one  great  defect,  in 
that  it  contained  two  opposing  elements.  There  were  the  old 
fundamental  principles  of  the  early  system  co-existing  with  the 
decisions  of  more  recent  times  and  the  new  institutions  to  which 
they  were  giving  rise.  Thus  the  civil  law  was  placed  in  anta- 
gonism with  the  praetorian  law,  and  the  principles  contained 

*  This  is  another  inBfcance  of  an  in-  The  civil  law  gave  it,  and  he  would  not 

genious  method  of  correcting  the  an-  allow  himself  to  repudiate  that  law,  but 

cient  law.    When  an  action  was  con-  he  in  fact  rendered  it  useless  hy  creating 

trary  to  natural  equity,  the  praetor  did  an  exceptio,  which  was  a  means  of 

not  declare  that  he  abolished  it,  nor  defence  against  the  attack  (actio), 
did  he  prohibit  it  from  taking  place. 
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m  the  responsa  prudentum ;  and  hence  came  those  ingeniouH 
and  subtle  subterAiges  designed  to  apparently  reconcile  real 
inconsistencies. 

It  must  be  confessed,  however,  that  when  once  we  admit  the 
existence  of  these  contradictory  elements,  it  is  impossible  not 
to  recognize  the  ingenuity,  the  ability  and  the  judgment  which 
was  evinced  by  the  jurists  and  the  pnetors  in  harmonizing 
them. 

In  fitct,  if  we  regard  the  question  on  general  principles,  apart 
altogether  from  Borne  and  Roman  history,  and  look  at  the 
system  only  as  it  bears  upon  the  common  instincts  of  human 
nature,  we  cannot  but  admit  that  the  changes  alluded  to  were 
symptoms  of  progress  and  improvement,  and  the  worthy  pre- 
cursors of  a  vast  system  of  scientific  jurisprudence  which  was 
destined  one  day  to  influence  the  whole  civilized  world.  If 
we  regard  the  question,  on  the  other  hand,  from  a  historical  point 
of  view,  estimating  the  laws  by  the  manner  in  which  they 
affected  the  people  who  made  them  for  themselves,  and  taking 
into  accoimt  also  the  peculiar  character  of  that  people  and  of 
their  institutions,  we  are  forced  to  admit,  that  it  was  the  rigid 
cast-iron  legal  system  which  had  made  the  republic  what  it 
was,  and  that,  when  one  fell  to  pieces,  the  other  disappeared 
with  it, 

IVIanners  and  Customs. 
386.  It  is  obvious  that,  when  the  political  institutions  and 
the  civil  law  of  a  state  undergo  great  modifications,  the  national 
habits,  manners  and  mode  of  thought  which  gave  rise  to  those  in- 
stitutions and  laws  must  have  also  undergone  a  great  change.  It 
is  scarcely  necessary,  however,  to  describe  the  habits,  manners  and 
modes  of  thought  which  succeeded.  But  there  are  two  customs 
in  particular  which  deserve  attention.*     Men  of  consular  dig- 

'  It  may  not,  perhaps,  be  useless  to  therefore  they  were  generally  written 

give  an  idea  of  the  way  in  which  the  only  with  the'initial  letter.    The  eldest 

Romans  designated  persons:  1st.  The  son  took  that  of  the  father;  thedangh- 

pre-naroe,  preBnomen^  served  to  distin-  ters  in  general  did  not  bear  any;  they 

gnish  the  various  members  of  the  same  were  distinguished  in  the  family  by  the 

family;  the  Roman  language  did  not  epithets  of  major ^  minora  prima,  »&- 

contain  a  great  number  of  them,  and  cunda,  tertia,  and  so  on.     2nd.  The 

t2 


Digitized  by  VjOOQIC 


276 


THE  HISTORY  OF  ROMAN  LAW, 


nity,  the  first  magistrates  of  the  republic,  used  to  appear  before 
the  judges  to  plead  the  causes  of  the  citizens  in  public,  their 
presence  having  considerable  influence  in  the  determination  of 
the  cause,  particularly  in  matters  of  a  civil  or  criminal  character 
affecting  the  state.  The  other  practice  had  no  connection  with 
the  law,  but  it  was  not  on  that  account  less  remarkable;  it 
was  the  astonishing  fecility  with  which  the  Romans  of  these 
later  times  used  to  commit  suicide.  On  the  defeat  of  a  party, 
the  chiefe  would  either  put  an  end  to  their  lives  with  their  own 
swords,  or  solicit  a  friend  to  destroy  them.  Thus  perished 
Scipio,  Cato,  Cassius,  Brutus,  Antony — to  cite  only  the  most 
illustrious  names.  Montesquieu,  in  his  usual  &cile  style,  sug- 
gests several  reasons  for  the  practice;  it  appears  to  me  that 
there  is  one  sufficient  reason  to  account  for  it,  and  it  is  this. 
In  the  earlier  days,  when  the  consuls  fought  for  the  republic,  if 
they  were  vanquished,  the  republic  still  lived,  and  they  lived 
with  it.  But  when  leaders  fought  only  for  a  party,  if  they 
&iled,  they  failed  altogether,  and  there  was  nothing  left  to 
them ;  their  pai'ty  was  annihilated,  and  they  were  crushed  with 


name,  nomen,  which  came  after  the 
former,  belonged  to  the  whole  race. 
It  was  applied  to  the  daughters  in  the 
feminine  gender.  8rd.  The  surname, 
CO ff nomen,  was  a  kind  of  epithet,  given 
on  the  occasion  of  some  great  deed, 
or  in  celebration  of  some  brilliant  sally 
of  wit,  or  in  consequence  of  some  pe- 
culiar charm  of  person,  or  else  some 
deformity.  Sometimes  the  cognomen 
remained  in  the  family  of  the  man  who 
had  borne  it  first,  and  in  such  cases,  in 
addition  to  that  general  surname,  the 
yarious  members  could  bear  a  second 
surname  personal  and  peculiar  to  them ; 
this  second  surname  is  called  by  some 
authors  agnomen.  Thus  in  the  desig- 
nation of  the  great  pontiff  App.  Claudius 
Csecus,  we  find  the  prcenomen  Appius, 
the  nomen  Claudius,  and  the  cognomen 
Caecus.  In  the  family  of  the  Scipios, 
we  have  P.  Cornelius  Scipio  Africor- 
nns,  L.  Cornelius  Scipio  Asiaticvs; 
here  Puhlicus  and  Lucius  are  the  pree- 
nomina  of  the  two  brothers,  Cornelius 
the  nomen  of  the  race,  Scipio  the  gene- 
ral cognomen  of  the  family,  A/ricanus 


and  Asiaticus  the  particular  surname 
of  each  of  the  brothers. 

The  adopted  took  the  name  of  the 
adopter,  and  preserved  that  of  his  for- 
mer family,  transformed  into  an  adjec- 
tive, thus ;  Ceesar  Au-gustus  was  styled 
Octapianus,  because  being  the  son  of 
C.  Octavius,  he  had  been  adopted  by 
the  will  of  J.  CfBsar. 

Married  women  added  to  the  name 
of  their  family  that  of  their  husband, 
in  the  genitive  case,  as  a  mark  of  their 
dependance.  Thus  CalpurniaAntistii, 
Calpnrnia  wife  of  Antistius,  the  lady 
who  swallowed  hot  charcoal  when  her 
husband  had  fallen  a  victim  of  the  paity 
of  Marius. 

Slaves  never  had  more  than  one  name, 
as  Stichtts,  Oeta,  Davus;  when  once 
they  were  freed,  they  joined  to  it  the 
preenom&n  and  the  nomen  of  their 
patron.  In  this  way  Terence,  whoso 
name  as  a  slave  we  do  not  know,  took, 
upon  gaining  his  freedom,  that  of  his 
master,  P.  Terentivs,  which  he  haa 
transmitted  to  posterity. 
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it.  And,  we  may  observe,  that  this  practice  came  in  with  the 
civil  wars  and  the  proscriptions,  and  those  who  died  by  their 
own  hand  were  in  reality  men  condemned  to  death,  who  killed 
themselves  to  escape  an  ignominious  end.^  It  was  necessity 
that  made  suicide  a  point  of  honoiu-. 

^  There  was  do  hope  of  escape  for  an  asylum  anywhere,  it  would  only  be 

these  men,  for  the  power  of  their  con-  to  meet  the  fate  of  Fompey  and  his  son 

querors  extended  over  the  whole  of  the  Sextus. 
then  known  world;  and  if  they  sought 
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THE  THIRD  EPOCH. 


THE  EMPERORS. 

L— FROM  THE  ESTABLISHMENT  OF  THE  EMPIRE  TO 
CONSTANTINE. 

B.C.  31.  CiESAR  Augustus  {Casar  Octavianus,  Augustus 
cognomine), 

337.  After  the  battle  of  Actium  and  the  triumphs  which 
followed,  Caesar  Octavius,  instead  of  proclaiming  at  once  that 
the  republic  was  overthrown,  and  that  one  man  would  henceforth 
rule  over  the  empire,  proceeded  step  by  step  to  make  his  way 
to  supreme  power.  "  Sylla,  a  man  of  violence,"  says  Montes- 
quieu, "led  the  Romans  by  violence  to  liberty;  Augustus,  a 
crafty  tyrant,  led  them  gently  to  servitude."  He  gained  over 
the  soldiers  by  liberality,  his  enemies  by  clemency,  and  the 
Romans  generally  by  extravagance  and  by  gratifying  their  love 
for  public  spectacles.  The  stormy  period  of  the  civil  wars  was 
followed  by  a  period  of  tranquillity  and  the  revival  of  the  fine 
arts;  and  it  was  in  the  midst  of  a  crowd  of  rhetoricians,  poets 
and  historians  that  the  power  of  Augustus  increased  day  by 
day.  It  seemed  as  if  both  the  senate  and  the  people  riveted 
their  own  chains  more  firmly  each  succeeding  year.  The  former 
conferred  on  Octavius  the  title  of  "  Imperator"  in  perpetuity,* 
confirmed  all  his  acts,  and  swore  obedience  to  him.  This  was 
in  B.C.  29.     Two  years  later  it  decorated  him  with  the  title  of 

'  This  was  an  ancient  and  hononr-  joy  with  which  they  greeted  him  on  a 

able  military  title,  derived  from  the  successfal  field.    More  than  one  person 

Oscan  language,  and  is  still  to  be  seen  could  bear  the  title  at  the  same  time, 

on  the  old  Oscan  coins,  spelt  according  and  it  conferred  no  particular  authority, 

to  the  early  system  of  writing,  now  ob-  (Tac.,  Ann,^  3,  §  74.)    It  afterwards 

solete,  embratur.    It  was  given  by  the  came  to  designate  the  supreme  chief 

Roman  soldiers  by  acclamation  to  a  ruler  of  the  state. 
Tictorious  general  in  the  transport  of 
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*'  Father  of  hifi  country  "  and  of  "  Augustus,"  a  term  heretofore 
confined  to  sacred  things.  It  confirmed  the  supreme  power  in 
his  hands  for  ten  years,  and  made  over  to  him,  as  his  own,  the 
fibest  and  most  important  provinces  of  the  empire,  provincicB 
Casarisy  reserving  for  the  people,  as  provinctce  populi,  the 
provinces  which  were  the  most  quiet  and  submissive.  This  was 
in  B.C-  27-  Four  years  later  the  people  conferred  on  Augustus 
the  power  of  the  tribunes  in  perpetuity,  as  also  in  perpetuity 
the  proconsular  power,  B.c.  23.  Four  years  later  the  consular 
power  in  perpetuity.  Two  years  later,  B.C.  17,  the  senate 
renewed  the  ten  years'  term  of  absolute  power,  and  four  years 
after  that  it  gave  him  the  title  of  Pontifex  Maximus,  formerly 
enjoyed  by  the  kings,  and  entailing  the  duty  of  presiding  over 
the  public  worship,  B.C.  13.  It  was  thus  that,  without  appear- 
ing to  subvert  the  magistracies  of  the  republic,  Augustus  an- 
nulled them  by  accumulating  their  fiinctions  in  his  own  hands, 
and  by  thus  grasping  the  whole  of  them  he  acquired  absolute 
sovereignty. 

338.  There  were  still,  however,  consuls,^  proconsuls,  prastors, 
tribunes,  who  were  appointed  as  colleagues  to  the  emperor,  to 
whom  they  were  immediately  subordinate.  Those  candidates 
who  were  nominated  by  the  emperor  were  certain  of  election. 
Augustus  did  not  fail  to  keep  these  offices  in  his  family,  confer- 
ring them  on  his  nephews,  sons-in-law  and  grandsons  even  when 
they  were  scarcely  adults.  But  to  complete  the  new  system 
then  in  its  infancy,  it  was  necessary  that  the  new  dignitaries 
should  be  appointed  by  the  emperor,  be  attached  to  his  fortunes 
and  dependant  on  him ;  and  therefore  we  find  several  new  offices 
springing  up  under  Augustus,  which  were  destined  to  be  more 
or  less  developed  under  his  successors, — the  leffati  CcBsaris^ 
the  procuratores  CcBsaris,  the  prcefectus  urbi,  the  prmfectus 
prcBtoriuSy  the  qutestores  candidati  principisy  the  prmfectus  an- 
nonarum  and  the  prcefectus  vigilum, 

*  As  the  consnls  were  in  fact  deprived  they  had  enjoyed  in  former  times  was 

of  the  general  direction  of  the  state,  restored  to  them,  and  they  shared  with 

which  the  emperor  had  taken  on  him-  the  pmtor  some  functions  of  criminal 

self,  a  portion  of  the  jurisdiction  which  jurisdiction. 
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Section  LVIII. 

Lieutenants  of  the  Emperob  {Legati  Ccesaris). 

339.  The  provinces,  as  we  have  akeady  shown,  were  divided 
between  the  people  and  the  emperor.  That  portion  of  them 
which  was  considered  as  more  especially  belonging  to  the 
people  {provincicB  populi)  was  governed,  as  formerly,  by  the 
consuls  and  by  the  prastors  after  leaving  their  office.  The  revenue 
derived  from  them,  and  paid  into  the  public  treasury,  was  called 
stipendium.  The  others  were  the  property  of  Caesar  (j>rovinci(B 
CtBsaris),  and  the  revenue  derived  from  them  was  called  tri" 
butum?  They  were  administered  by  officers  appointed  by  the 
prince,  legati  CcBsaris.  There  were,  however,  some  distinc- 
tions between  the  privileges  and  powers  enjoyed  and  exercised 
by  the  proconsuls  and  by  the  legati  Ccesaris,  the  principal  of 
which  was,  that  as  the  emperor  was  the  commandant  of  the 
army,  and  as  he  had  reserved  to  himself  the  provinces  most 
liable  to  disturbance,  or  the  frontier  provinces  in  which,  or 
from  which,  it  was  necessary  to  make  war,  his  legati  were  mili- 
tary officers  wearing  the  military  insignia  and  costume,  and 
commanding  soldiers;  whereas  the  proconsuls  of  the  senate 
were  only  civil  magistrates  without  military  command.  The 
emperor  had  the  army  under  his  control.  But  each  of  these 
functionaries  was  styled  presses  provincice^ 


Section  LIX. 

Peocurators  of  the  Emperor  {Procuratores  Ccesaris). 

340.  The  treasury,  like  the  provinces,  was  divided  into 
two  parts  —  one  for  the  public,  cBrarium,  the  other  for  the 
prince,  j€sctt*. 

*  Gai.,  Instit,  2,  §  21.  also  to  depnte  into  that  province  a 

'  Dig.  1,  16,  De  officio  proconmlU  functionary  whose  dnty  it  was  to  ad- 

et  legati;  ib.  18,  De  officio  pr^psidis,  minister  justice,  in  concert  with  the 

The  goremment  of  Egypt  ranked  above  president ;  he  bore  the  name  oijuridi- 

that  of  all  the  other  imperial  provinces ;  cus  per  .^gyptum,  juridious  A  lexan^ 

the  lieutenant  there  had  a  particular  dri€B,    Dig.  1,  17,  J)e  officio  pra/oeti 

aHefprafectusaiiguttalis.    They  used  auguitalis\  ib.  20,  De  officio  jwridiei. 
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In  order  to  secure  his  own  interests  and  to  manage  the  pro- 
perty which  constituted  his  peculiar  domain^  Augustus  ap- 
pointed to  the  provinces  a  steward  or  agent— a  fiinctionary 
who  filled  somewhat  the  same  position  as  the  quaestors,  only 
the  latter  were  not  employed  in  the  imperial  provinces.  These 
officials,  procuratoresy  ought  not  to  be  classed  as  magistrates, 
for  they  were  merely  the  agents,  so  to  speak,  of  Caesar ;  and, 
accordingly,  they  were  at  first  selected  solely  firom  the  fi^ed- 
men.  But  under  a  system  where  the  emperor  is  all  in  all,  his 
agents  are  important  personages,  and  the  procuratores  Ccesaris 
acquired  afterwards  an  important  administrative  position,  were 
empowered  to  adjudicate  on  all  questions  connected  with  the 
JUcuiy  and  sometimes  even  replaced  the  prteses  provincia.^ 


Section  LX. 
The  Prjepect  op  the  City  {PrtBfectus  urbi). 

341.  From  the  most  remote  period  of  Roman  history,  we 
firequently  meet  with  mention  of  the  prcefectus  urbi.  It  was 
the  duty  of  this  fimctionary  when  the  king,  and  afterwards  the 
consuls,  went  away  at  the  head  of  the  army,  to  remain  in 
Rome,  to  protect  the  city  and  preside  over  the  administration. 

Augustus  made  this  office  permanent.  The  pnefectus  urbi 
was,  in  concert  with  the  consuls,  to  try  certain  criminals  in 
extraordinary  cases;  he  exercised  also  some  of  the  functions 
formerly  belonging  to  the  cediles  curules.  The  increase  of  his 
powers  kept  pace  with  those  of  the  emperor,  and  we  shall  find 
him  at  last  invested  with  almost  entire  criminal  jurisdiction, 
and  superior  to  the  praetors.  There  was,  however,  no  praefect 
except  in  Rome,  and  his  powers  were  restricted  to  the  narrow 
limits  of  the  urban  jurisdiction,  and  did  not  extend  beyond 
a  radius  of  a  hundred  miles  around  the  city.^ 

«  Dig.  1, 19,  De  officio  procuratorii         •  Dig.  1, 12,  De  officio prtrfecH  urbi, 
Qesaris,  vel  rationalis. 
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Section  LXI. 

Praetorian  Prjefects  {Prcsfecti  PrcBtorio). 

342.  Augustus  raised  for  himself  a  body  of  troops  called 
praetorian  guards^  who  were  soldiers  exclusiyelj  attached  to  the 
person  of  the  sovereign.  At  their  head  were  two  knights, 
slyled  praetorian  praefects,  in  imitation,  so  says  a  fragment  of 
the  Digest,  of  the  ancient  dictators,  who  were  in  the  habit  of 
appointing  a  magister  equitum.  The  number  of  these  praefects 
varied  at  different  times.  Their  status  and  office  was  at  first 
purely  military,  but  under  succeeding  emperors  they  acquired 
in  addition  civil  powers,  and  eventually  retained  these  alone. 
The  illustrious  jurists,  who  at  a  later  period  held  this  office, 
shed  that  lustre  upon  it  for  which  it  is  so  remarkable.^  His- 
torians derive  them  from  the  celeresy  or  guards  of  Romulus. 


Section  LXII. 

QuiESTORES  CANDIDATI  PrINCIPIS. 

343.  These  were  ftinctionaries  differing  from  the  quaestors 
charged  with  the  administration  of  the  treasury,  whether  in 
Rome  or  in  the  provinces.  They  were  created  by  Augustus  for 
the  purpose  of  reading  aloud  in  the  senate  the  despatches  which 
the  emperor  addressed  to  that  body,  and  all  the  transactions 
which  he  thought  proper  to  communicate  to  it.^ 


Section  LXIII. 

The  PRiEPECTus  Annonarum. 

344.  The  title  of  this  official  is  sufficient  to  indicate  his 
frinctions  as  connected  with  the  supply  of  provisions ;  he  was 
subordinate  to  the  prmfectus  urbi. 

*  Dig.  1,  11,    De   officio  prcsfeeti         *  Dig.  1, 13,  De  qffioio  qvastaris. 
pratorio. 
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Section  LXIV. 

Prefect  of  the  Night  Guards  {Prcsfectus  vigilum). 

346.  The  duty  of  securing  public  tranquillity  during  the 
night  had  formerly  been  entrusted  to  five  magistrates^  called  the 
quinque  viri,  to  whom  we  have  already  alluded.^  Augustus  told 
oflFfor  that  duty  seven  cohorts,  each  commanded  by  its  tribune, 
and  distributed  about  the  city,  so  that  each  had  two  districts 
to  protect,  which  shows  that  Rome  was  divided  into  fourteen 
districts.  To  superintend  all  those  cohorts,  a  special  magis- 
trate, prafectus  vigilum^  was  created,  whose  business  it  was  to 
make  nocturnal  rounds,  to  prescribe  to  the  inhabitants  all  the 
precautions  necessary  to  prevent  fires,  and  to  punish  breaches  of 
his  law.  In  addition  to  which,  he  exercised  jurisdiction  over, 
and  took  cognizance  of,  certain  offences  connected  with  the 
public  safety,  such  as  robberies  with  housebreaking,  and  thefts 
committed  in  the  baths.  When,  however,  the  crime  was  such 
as  to  be  amenable  to  a  heavy  penalty,  the  prcefectus  vigilum 
was  required  to  send  the  case  before  the  prcefectus  urbi.^ 

346.  All  these  imperial  offices,  as  they  came  into  existence, 
superseded  by  degrees  the  republican  magistracies.  Several  of 
the  latter  disappeared  entirely ;  some  remained  only  in  name ; 
a  few,  such  as  that  of  the  praetors,  partially  retained  their 
importance,  and  the  absolute  power  of  the  emperor  was  erected 
amid  new  institutions  which  it  had  itself  created,  and  which 
contributed  to  its  support.  This  remarkable  change  in  the 
administration  corresponds  with  that  which  took  place  in  the 
department  of  the  legislature. 

Under  the  influence  of  the  imperial  will,  not  only  did  the 
senatus-consulta  acquire  more  extensive  proportions  and  more 
jfrequently  determine  points  of  civil  law,  but  the  emperor  him- 
self adopted  the  practice  of  promulgating  his  own  orders,  and 
gave  to  them  the  force  of  law  under  the  name  of  constituttones. 

*  Vide  supra,  §  222,  not©  2.  •  Dig,  1,  16,    De  officio  proffeoti 

vigilum. 
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Section  LXV. 

The  SenatOs-Consui-ta  :  their  effects  upon  the; 
Jus  Privatum. 

347.  The  commencement  of  the  transfer  to  the  senate  of 
legislative  power,  so  far  as  regarded  the  jw*  privatum ^  has  been 
ascribed  to  the  time  of  Tiberius,  on  the  faith  of  a  passage  in 
Tacitus.  When  speaking  of  the  reign  of  this  emperor,  he  says : 
"  Then,  for  the  first  time,  the  comitia  were  transferred  fi"om  the 
field  (of  Mars)  to  the  Senate  {e  campo  comitia  ad  patres  trans^ 
lata  sunty^  But  Tacitus  is  only  alluding  to  the  election  to  the 
magistracies.  Suetonius  has  made  use  of  analogous  and  stiU 
more  emphatic  expressions  about  Julius  CaBsar :  comitia  cum 
populo  partitus  est ;  which,  however,  merely  indicates  that  the 
elections  to  all  the  magistracies,  except  those  of  the  consuls, 
were  made  one-half  by  Caesar  and  one-half  by  the  people. 
Tacitus  adds :  "  The  people  did  not  complain  of  this  usurpation 
of  its  powers  except  by  empty  murmurings ;  and  the  senators, 
relieved  firom  the  necessity  of  buying  or  begging  the  sufirages 
of  the  electors,  were  thankfiil  to  Tiberius  for  the  moderation 
he  exercised  in  recommending  only  four  candidates."^  This 
practice  of  the  emperor  officially  nominating  persons  to  office 
commenced  with  Julius  Caesar.  But  while  electing  himself 
one-half  only  of  the  candidates,  he  lefli  the  other  half  to  be 
elected  by  the  people,  and  distributed,  as  Suetonius  informs  us, 
tablets  with  the  following  words  upon  them  :  "  Caesar,  dictator, 
to  such  a  tribe :  I  recommend  to  you  N.  or  M.,  that  he  may 
receive  the  honour  of  your  votes."'  These  recommendations 
then  "from  Caesar  to  the  tribes,"  "from  Tiberius  to  the  senate," 
can  refer  only  to  the  appointment  of  officers  and  not  to  legislative 
acts.     We  have  akeady  shown  how,  speaking  for  his  own  times, 

>  Tacitns,  Annalet,  1,  15:   ''Tarn  consalatus  competitoribus, de cetero nn- 

primmn  e  campo   comitia  ad   patres  mero  candidatoram,  pro  parte  dimidia 

translata  Bont.     .     .    Neqae  popalus  qnos  populas  vellet  pronnnciaretor,  pro 

ademptam  jus  qniestiis  est,  nisi  mani  parte  altera,  qaos  ipse  edidisset    £t 

mmore :  et  Senatns,  largitionibas  ac  pre-  edebat  per  libellos,  circum  tribus  missos, 

clbns  sordidis  exsolatos,  libeng  tenait,  scriptnra  brevi :  '  Ceesar,  dictator,  illi 

moderante  Tiberio,   ne   plares   qoam  tribal:  Commando  Yobis  illam et iUmn, 

quatnor  candidatos  commendaret.'^  nt  vestro  snfFragio    suam  dignitatem 

'  Snetonins,  Julius  Ostar,  21 :  "Comi-  teneant.'  " 
tia  cnm  popnlo  partitas  est ;  ut  exceptis 
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Cicero  reckoned  the  senatiis-consulta  among  the  sources  of  civil 
law;  and  how  a  few,  although  only  a  few,  can  be  cited  belonging 
to  the  time  of  the  republic  which  had  reference  to  the  jus  pri^ 
vatum^  There  are,  however,  a  few  also  bearing  on  the^tt^  priva- 
tum which  can,  it  is  thought,  without  precise  proofs,  be  attributed 
to  the  epoch  of  Augustus:  such  are  the  senatus-consultum  on  the 
usufiiict  of  perishable  goods,  and  the  senatus-consultum  Sila- 
nianumy  both  of  uncertain  date ;  two  under  Tiberius ;  a  greater 
number  under  Claudius,  among  which  are  the  two  famous 
senatus^onsulta  Macedonianum  and  Velleianum;  and  still 
more  under  Nero,  among  which  are  the  senatus-consulta  Tre- 
hellianum  and  Neronianum.  This  form  of  enactment  con- 
tinued to  be  applied  under  succeeding  emperors  to  important 
questions  of  the  civil  law,  and  has  produced  great  and  im-. 
portant  materials  for  the  study  of  this  law.  Pomponius,  under 
Antoninus  Pius,  and  Gains,  under  Marcus  Aurelius,  declare 
the  authority  of  the  senatus^onsulta  completely  established.^ 
Gains,  after  having  said  "  Idque  legis  vicem  obtinety^  adds  this 
observation :  "  Quamvis  fait  qucssitumy^  which  has  reference, 
no  doubt,  to  the  times  anterior  to  the  empire,  when  the  jurists 
must  have  asked  themselves  whether  the  senate  had  the  power 
thus  to  quit  its  executive  and  administrative  sphere  in  order  to 
regulate,  with  the  authority  of  the  lex  or  of  the  plebiscitum, 
matters  which  had  reference  to  the  jus  civile  privatum. 

348.  This  power  was  no  more  conferred  upon  it  by  a  formal 
act  under  the  emperors  than  it  was  in  the  time  of  the  republic. 
In  the  early  times  of  the  empire,  the  project  of  the  enactment  to 
be  submitted  to  the  comitia  was,  by  a  fictitious  imitation  of  the 
ancient  system,  presented  to  the  senate  by  the  emperor  in  virtue 
of  his  consular  or  tribunitian  power ;  and  the  senate  having  given 
its  auctoritas,  it  was  carried  as  a  rogatio  to  the  tribes.  Several 
plebiscita  indeed  belong  to  the  imperial  era ;  those  of  Augustus 
and  of  Tiberius,  for  instance,  are  well  known.     On  several  occa- 

*  Vide  supra,  §  287  et  seq.  consultam."    Gains,  Instit.,  comm.  1, 

•  Dig.  1,  2,  J)e  orig.  jur.,  2,  §  9,  fr.  §  4 :  "  Senatiis  consultnm  est  quod 
Pompon. :  ''  Ita  coepit  senatas  se  inter-  senatas  jnbet  atque  constitnit :  idqae 
ponere ;  et  qnid<iaid  constitnisset,  obser-  legis  yicem  obtinet,  qaamyis  fait  qniesi- 
yabatar :  idque  jus  appellabator  senatns-  turn." 
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sions,  which  became  more  and  more  numerous,  the  progress  of 
imperial  institutions  caused  the  assembly  by  tribes  to  be  given 
up,  the  rofftitio  to  be  set  aside,  and  the  senaius-^onsultum  to  be 
passed  upon  the  mere  proposition  of  the  prince,  epistola,  oratio 
principis.  Then  the  language  becoming  corrupted  as  well  as 
the  institutions,  the  assemblies  of  the  senate  came  to  be  called 
comitiay  and  the  senat&s^onsultay  leges.^  A  sign  of  the  en- 
croachment of  the  senatus^onsulta  on  the  civil  law  is  the  name 
which,  in  imitation  of  the  leges  and  of  the  plehiseita^  these 
enactments  had  begun  to  take,  whether  from  the  emperor  or  from 
one  of  the  consuls  in  office,  sometimes  even  from  some  other 
individual,  as,  for  instance,  in  the  senatus'-consultum  Mace- 
donianum.  It  is,  however,  to  be  remarked  that  the  termina- 
tion ianum  was  specially  reserved  for  them. 

349.  The  series  of  senatus-consulta  affecting  the  jus  priva- 
turn  continued,  during  the  imperial  era,  to  run  for  about  two 
centuries,  till  the  time  of  Septimius  Severus.  After  this  date 
there  is  a  degree  of  uncertainty  whether  there  were  any,  and,  if 
any,  to  what  date  they  are  to  be  ascribed.  For  a  long  time, 
however,  we  may  set  it  down  as  a  principle,  as  Ulpian  remarks, 
in  the  time  of  Caracalla,  *^  non  amhigitur  Senatum  jus  facere 
posse.'*^^  It  is  not  difficult  to  account  for  this.  In  proportion 
as  the  form  which  the  legislation  took  in  the  senatus-consultum 
acquired  strength  and  permanence,  by  being  frequently  em- 
ployed, the  plebiscita  diminished  in  number,  and  soon  disap- 
peared; and  in  proportion  as  the  imperial  constitutions  increased 
in  number  and  in  power,  the  senatus-consultay  in  their  turn, 
became  more  rare,  and  they,  in  their  turn,  at  last  ceased :  the 
abstract  principle  of  the  authority,  in  each  case,  stLU  remaining 
in  the  law. 

*  Thns,  J.  CapitolinuB  {Maro,  Ant,  dixisset.  Nihil  vot  moramur,  patret 

philot.,  §  10),  speaking  of  the  aasidnitj  cofuoripti."    Thus  Gaiu8(Jnfti^.,  com. 

of  Marcus  Anrelias  at  the  sittings  of  1,  §  86)  sajs,  **  Ilia  pars  ejit^dem  legu," 

the  senate,  expresses  himself  in  these  speaking    of    the    Senatiis-eensultum 

terms:  ^  (7omftu preeterea etiam usque  Clavdianum. 

ad  noctem  frec^nenter  interfuit:  neqne  '  Dig.  1,  3,  De  legih,  $enat.,  9,  fir. 

nnquam  recessit  de  curia  nisi  consul  Ulp. 
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Section  LXVI. 
Constitutions  of  the  Emfebor  (  Constitutiones  principum). 

360.  This  is  the  last  and  was  destined  ultimately  to  be  the 
only  source  of  law.  The  generic  name  of  "  constitutiones^^ 
embraces  all  the  acts  of  the  emperor ;  but  they  must  be  divided 
into  three  distinct  classes: — 1st,  the  general  ordinances  spon- 
taneously promulgated  by  the  emperor  {edictd) ;  2nd,  the  judg- 
ments rendered  by  him  in  cases  which  he  decided  in  his  tribunal 
{decretd) ;  3rd,  the  acts  addressed  by  him  to  various  persons, 
as,  for  example,  to  his  lieutenants  in  the  provinces ;  to  the  in- 
ferior magistrates  of  the  city ;  to  the  praetor,  or  proconsul,  who 
interrogated  him  on  any  doubtful  point  of  law ;  to  private  in- 
dividuals, who  petitioned  him  in  any  circumstance  whatever 
{mandata^  epistoltBy  rescripta),^  Of  these  constitutions  some 
were  general  and  had  universal  application ;  others  were  par- 
ticular, and  only  had  reference  to  the  cases  and  to  the  persons 
to  which  they  were  addressed.  But  here  two  questions  require 
consideration:  at  what  epoch  did  the  imperial  constitutions 
take  their  rise,  and  upon  what  authority  were  they  based  ? 

361.  Some  writers  date  their  rise  from  the  epoch  of  Adrian, 
on  the  ground  that,  before  that  time,  the  law  appears  to  have 
been  dependant  entirely  on  plebiscita  and  senatus-consulta. 
The  most  ancient  constitution  that  we  meet  with  in  Justinian's 
collection  does  in  effect  belong  to  the  time  of  Adrian ;  but 
everything  goes  to  show,  and  it  is  generally  agreed,  that  the 
origin  of  the  constitutions  must  be  ascribed  to  an  earlier  period, 
even  as  &r  back  as  the  time  of  Augustus.  Augustus  had 
lieutenants  to  whom  he  delegated  {mandabat)  a  portion  of  his 
authority  in  the  imperial  provinces  immediately  subordinate  to 
him  and  independent  of  the  senate ;  and  it  would  clearly  be  his 
duty  to  give  these  officers  instructions.     That  he  frequently  did 

*  Gains,  Inttit,  §  5 :   ''  Constitntio  scriptionem  statnit,  vel  cognofscens  de- 

principis  est  quod  imperator  decreto,  crevit,  vel  de  piano  interlocntns  est,  vel 

Tel    edicto,   vel    epistola   constitnit."  edicto   prsecepit,   legem   esse  constat 

Dig.  1,  4,  be  oofutitutianibus  prineU  hiec  snnt  qnas  vnlgo    constitutiones 

pvm,  1,  §  1,  fr.  XJlp:  "  Quodcnnqne  appellamns." 
igitiu:  imperator  per  epistolam  et  snb- 
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80  is  matter  of  history.  This,  then,  accounts  for  the  exist- 
ence of  mandata.  Again,  it  frequently  happened,  that  private 
individuals  appealed  to  Augustus  or  solicited  his  protection 
and  favour.  To  such  applications  and  petitions  he  would  neces- 
sarily send  replies.  Hence  came  rescripta.  Long  before  the 
time  of  Adrian,  the  emperor  had  exercised  authority  in  judicial 
matters.  Sometimes  in  his  tribunal  in  the  forum  he  would  as 
magistrate,  in  virtue  of  the  powers  vested  in  him,  appoint  a 
judex,  and  organize  a  suit  according  to  the  usual  forms,  or  he 
would  pronounce  a  decision  himself  extra  ordinetn.  At  others, 
in  the  exercise  of  his  power  as  tribune,  he  would,  upon  the 
appeal  made  to  him  ( Ccesarem  appello),  suspend  the  order  of 
a  magistrate  or  the  sentence  of  a  judge,  and  terminate  the 
matter  by  deciding  it  himself.  Again,  under  exceptional  cir- 
cumstances, civil  and  criminal  cases  would  come  before  him. 

Suetonius  tells  us,  speaking  of  Augustus  and  Domitian,  that 
they  diligently  performed  their  judicial  duties;  and  we  may 
gather  from  history,  that  they  exercised  herein  very  superior 
and  altogether  exceptional  powers.  Augustus  sometimes  trans- 
acted business  of  this  nature  at  night,  regardless  altogether  of 
the  sol  occasus  of  the  Twelve  Tables ;  at  other  times,  regardless 
of  the  constitutional  restrictions  which  made  the  forum  the 
proper  place  for  such  transactions,  he  chose  to  perfonn  them  at 
his  own  residence,  or  else  he  would  have  a  couch  brought  into 
court  and  recline  upon  it  while  exercising  the  judicial  office.^ 

Dion  Cassius  (iv.  4)  notices  the  same  feature  in  Claudius, 
and  Tacitus  {Ann.,  iii.  10)  describes  how,  after  the  death  of 
Germanicus,  the  consuls,  the  accuser  and  the  accused,  all  be- 
sought the  Emperor  Tiberius  to  hear  and  adjudicate  on  the 
affair.  "  Petitumque  est  a  principe  cognitionem  exciperet." 
There  were  thus  decreta.  Lastly,  we  find  even  from  the  very 
time  of  Julius  Caesar,  indirect  quotations  from  constitutions 
which  introduced  new  provisions  into  the  law,  and  could  only  be, 
for  the  most  part,  edicta.^     It  is  admitted,  that  many  innovations 

'  Snetonins,  OoU  Avguttfig^  §  33 ;  diligenler  et  indnstrie  dixit,  plernmqne 

'*Ipse  jns  dixit  assidae,  et  in  noctern  et  in  Foro  pro  tribanali  extra  ordinem. 

nonnnnqnam :  si  parnm  corjinre  valeret,  Amhitiosas  centamviroram  sententias 

lectica  pro  tribunali  collocata,  vd  etiam  rewidit." 
domi  Cubans.'*    Domitian,  §  8 :  "*  Jus  '  Julias  Csesar  was  the  fii-st  to  grant 
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which  took  place  in  the  civil  law  were  ratified  by  plebiscita  or 
by  senatus-consulta, 

Augustus  and  his  inunediate  successors^  indeed,  always  took 
care  to  obtain  the  sanction  of  the  people,  or  of  the  senate,  never 
allowing  it  to  appear  that  they  issued  edicts  or  decrees  except 
in  virtue  of  the  Amotions  conferred  upon  them.  The  expres- 
sion *'  edict,"  in  &ct,  belonged  to  the  functions  conferred  upon 
the  emperor  as  magistrate ;  several  grades  of  magistrates  being 
in  the  habit  of  publishing  edicts.  While  the  term  constitu- 
Hones  is,  in  &ct,  nothing  but  a  derivation  from  the  expression 
jit*  constituere,  employed  equally  in  connection  with  the  enact- 
ment of  laws,  the  publication  of  plebiscita,  the  opinions  of  the 
jurists,  and  even  with  reference  to  their  published  works.* 


362.  If  it  be  asked  by  what  right  the  emperors  enacted  their 
constitutions^  we  can  only  answer  by  the  right  of  might.  This 
is,  in  fact,  the  real  nature  of  their  authority,  stripped  of  all  the 
colouring  and  trappings  of  the  ancient  institutions  with  which 
the  imperial  power  had  clothed  itself.  When  a  man  has  raised 
himself  to  a  position  superior  to  aU  the  magistrates  and  to  the 
people,  and  where  his  will  is  supreme  over  the  voice  of  the 


to  soldiers  the  right  of  making  wills 
withont  the  usual  formalities.  "  Mili- 
tibns  Uberam  testamenti  factionem 
primns  qnidem  diyns  Jnlios  Caesar 
concessit.  Sed  ea  ooncessio  temporalis 
erat."    Dig.  29,  1,  J)e  testam,  milit, 

1,  princ.  frag.  Ulp. 

Angnstas,  Nerya  and  Trajan  granted 
to  soldiers  the  right  of  bequeathing  their 
jfeculium  eattreme,  *' .  .  .  Quod 
qnidem  jus  in  primis  tantum  militanti- 
bus  datum  est,  tarn  auctoritate  diyi 
August!,  quam  Nervae  necnon  optimi 
imperatoris  Trajani:  postea  vero  sub- 
scriptione  diyi  Hadriani  etiam  dimissis 
a  militia,  id  est  yeteranis  concessum 
est."    Ingt,  2,  12,  pr. 

Augustus  was  Uie  first  who  conferred 
imperial  authority  upon  the  jurists, 
respondere,  "  Primus  diyus  Augustus 
.  .  .  oonstituit  ut  ex  auctoritate  ejus 
responderent."    Dig.  1, 2,  De  orig.jur., 

2,  §  47,  f r.  Pomp. 

Augustus  was  the  first  to  order  the 
execution  of  the  fidei  commUsa,  "  Po&- 
tea  primns  diyus  Augustus  semel  ite- 


rumque  gratia  personarum  motus  yel 
quia  per  ipsius  salutem  rogatns  quia 
diceretur,  aut  ob  insignem  quommdam 
perfidiam,  jussit  consulibus  auctorita- 
tern  suam  interponere."  Intt.,  2,  23, 
§  1.  These  were  maTidata  and  r«- 
scripia. 

Augustus,  and  afterwards  Claudius, 
prohibited  by  their  edicts  women  from 
taking  upon  themseWes  the  debts  of 
their  nusbands.  "£t  primo  qnidem, 
temporibuB  diyi  Augusti,  mox  deinde 
Claudii,  edictis  eorum  erat  interdictum, 
ne  f  eminse  pro  yiris  suis  intercederenf 
Dig.  16,  UAdtenat.  cans,  Yelleiannm, 
2,  pr.  f .  Ulp. 

Tiberius  decided  a  point  of  law  in  a 
case  concerning  one  of  his  slayes.  The 
Institutes,  after  setting  out  the  legal 
point  and  the  decision,  add :  **  Idqne 
Tiberius  Cffisar  in  persona  Parthenii 
seryi  sui  constituit."  Instit,^  2, 16,  §  4. 
This  constitution  became  at  least  a 
decretum, 

>  Vide  supra,  §  285. 
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nation,  he  has  necessarily  acquired  the  power  of  passing  con- 
stitutions. But  then  the  question  arises,  whether  this  power 
could  give  to  the  constitution,  over  legislative  measures,  the 
force  of  law,  and  by  what  steps  were  the  public  and  the  jurists 
induced  to  make  the  admission,  "  Quod  principi  placuit,  legis 
habet  vigorem  ?  "  These  reflections  lead  us  to  an  examination 
of  a  law  the  existence  of  which  has  given  rise  to  much  discus- 
sion, although  all  doubts  on  the  matter  have  now  been  solved, — 
the  lex  regia. 


Section  LXVII. 

Lex  Regia. 

363.  According  to  the  Institutes  of  Justinian,  it  is  unques- 
tionable that  the  emperor  possessed  the  right  of  giving  to  his 
decrees  the  force  of  law,  because  the  people  by  the  lex  regia  had 
conceded  to  him  all  their  powers ;  this  assertion  is  repeated  in 
the  Digest,  in  a  fragment  of  Ulpian.  No  historian,  however, 
gives  any  account  of  this  law,  and  Tribonian  was  at  one  time 
accused  of  supporting  the  theory  of  its  existence  by  fidsifying  a 
passage  of  Ulpian,  an  accusation  which  by  the  other  side  has 
been  declared  imfounded.  The  discovery  of  the  MS.  of  Graius, 
however,  removed  all  doubt  as  to  the  existence  of  such  a  law, 
but  lefli  the  question  open  as  to  its  nature  and  its  provisions ; 
and  abo  as  to  whether  it  was  an  enactment  passed  at  any  given 
time  to  regulate  for  ever  the  imperial  power,  or  whether  it  was 
passed  anew  upon  the  accession  of  each  succeeding  emperor. 
However,  after  the  discovery  of  the  Republic  of  Cicero,  by 
comparing  what  is  told  us  there  about  the  constitution  of  the 
kingly  office  and  the  prerogatives  of  the  king  with  what  was 
done  for  the  magistrates  of  the  republic  and  what  must  have 
been  done  for  the  emperor  considered  as  the  chief  magistrate, 
the  doubt  on  this  last  point  may  be  said  to  have  disappeared.^ 

"  The  following  are  the  passages  and  de  tjus  imperio  lata  est,  popnlos  ei  et 

the  argnments.    When  I  prodaced  them  in  earn  omne  imperinm  saam  et  potes- 

in  1827  for  the  first  time,  the  question  tatemconcedat(otherBhaye<»Mu;^Mtf}." 

had  not  been,  as  it  is  now,  settled.  Imt.  1, 1,  (  6. 

"  Sed  et  qnod  principi  placnit,  legia  •*  Qaod  principi  placnit,  legis  habet 

habet  vigorem ;  com  lege  Regia,  qu€e  yigorem,  ntpote  cnm  lege  R^;ia,  qua 
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It  18  now  unirersallj  accepted  that  this  lex  Regia  referred  to 
in  the  Institutes  of  Justinian  is  nothing  more  than  the  old  lex 
curiata,  enacted  during  the  regal  period  by  the  comitia  curiata 
upon  the  accession  of  each  king,  and  by  which  he  was  invested 
with  his  powers:  ^^Vetus  Regia  lex,  simul  cum  urbe  natUy^  as 
says  Livy.*  This  hx  curiata  continued  to  be  necessary  to  in- 
vest the  magistrates  of  the  republic  with  the  imperium^  and  it 
was  ultimately  applied  at  the  time  of  each  new  imperial  ac- 
cession to  the  investiture  of  the  emperor.  And  even  after  the 
time  of  Tiberius,  when  the  populus  had  entirely  ceased  to  be 

de  imperio  ^u»  lata  eH,  popnlns  ei  et 
in  earn  omne  sanm  impennm  et  potes- 
totem  conferat."    Di^.  1,  4, 1  f.  Ulp. 

"  CoiiBtitatio  principifl  est  quod  im- 
perator  decreto,  vel  edicto,  Tel  epistola 
oonstitiiit,  nee  nnqnam  dabitatnm  est 
^nin  id  legis  yicem  obtineat,  cmn  ipse 
imperator  per  legem  imperinm  acci- 
piat"    Gains,  IfutU.^  1,  §  5. 

The  passaee  of  Gains  is  clear,  and 
can  be  uterallj  translated  thus : 

**  Nobody  has  eyer  doubted  that  these 
eonttUutiones  had  the  force  of  law, 
since  it  is  b^  a  law  that  the  emperor 
himself  receiyes  the  empire/'  Gains, 
Ifutit.,  1,  §  5. 

The  sense  of  the  Institutes  and  of 
the  fragment  of  Ulpian  is  more  ob- 
scure. The  difficnltj  lies  in  the  exact 
weight  of  the  words  qv€B  de  imperio 
mus  lata  est.  The  fra^ent  which 
lollows  from  the  Republic  of  Cicero 
throws  some  light  upon  it.  Cicero 
speaks  of  the  manner  in  which  Uie  dif- 
ferent kings  of  Rome  were  raised  to 
the  throne : 

"...  Nnmam  Pompilinm  .  .  . 
regem  .  .  .  patribus  auctoribus,  sibi 
ipse  populus  adscivit, .  .  .  (^ui  ut  hue 
Tenit,  quamquam  popnlns  cnnatis  eum 
comitiis  regem  esse  jnsserat,  tamen  ipse 
de  9U0  imperio  owriatam  legem  tuUt.** 
Cicero,  I>e  republ.,  2,  §  13. 

"Mortno  reee  Pompilio,  Tnllium 
Hoetiliom  pK>pulus  regem,  intenrcge  ro- 
gante,  comitiis  cnriads  creavit:  isqne 
de  imperio  nto,  exemplo  Fompilii, 
populvm  eonsuluit  euriatim."  Ibid. 
2,  §  17. 

"Post  enm,  Numse  Pompilii  nepos 
ex  filia,  rex  a  popnlo  est  Ancus  Martius 
constitutus:  idemque  de  imperio  suo 
legem  euriatam  tvlit,"    Ibid.  §  18. 

'<  Mortao  Martio,  conctis  populi  snf- 

U 


fragils  rex  est  creatns  L.  Tarquinios 
.  .  .  isqne  nt  de  iuo  imperio  legem 
tulit,"  etc.    Ibid.  §  20. 

**  Post  enm,  Serrins  Sulpicins  primus 
injussu  populi  regnavisse  traditur .  .  . 
sed  Taiquioio  sepulto,  popnlum  de  se 
ipse  eonsuluit,  jussusque  regnare,  legem 
de  imperio  suo  euriatam  tulit."  Ibid. 
§21. 

Do  not  we  see  here  the  identical  ex- 
pressions of  the  Institutes  of  Justinian? 
Is  not  this  the  lex  Regia  of  which 
Ulpian  speaks:  qius  de  ejtu  imperio 
lata  ettr  Was  not  the  law  the  same 
for  the  emperor  ss  for  the  king,  which 
Cicero  speaks  of,  de  imperio  tuo  legem 
tvXitT  Each  kin^  was  called  to  the 
throne  b)r  the  voice  of  the  people; 
after  haying  accepted  the  office,  he 
caused  himself  to  be  Invested  with  his 
power  by  a  lex  evriata:  legem  de  im- 
perio moferehat. 

Each  emperor  was  nominated  by  his 
predecessor,  or  by  the  acclamations  of 
the  axmy.  The  senat^consultum, 
transformed  no  doubt  into  a  lex  curiata 
by  the  symbolical  formalitr  of  thirty 
lictors,  clothed  him  with  his  power: 
lew  Regia  de  imperio  ejus  ferehatur. 
We  might  understand  the  silence  of 
the  historians  upon  the  subject  of  a 
law  which  was  a  mere  matter  of  form, 
and  always  ready  for  the  strongest :  but 
they  are  not  even  silent  about  it ;  they 
always  describe  the  senate  confirming 
the  choice  of  the  troops,  and  Eutropius 
says,  speaking  of  Idaximin :  <<  Post 
huno  MaximintLS  ex  corpore  militari 
primus  ad  imperium  aceessit,  sola 
militum  voluntate,  cvm  nulla  senatus 
intercessissit  auctoritas."  Entr.  lib. 
ix. 

*  Lib.  xxxiv.  I  6. 

•  Vide  supra,  §§  27,  46,  68. 
o 
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convoked,  there  was  nothing  to  prevent  the  continuance  of  this 
practice.  We  know  how  it  was  enacted  under  the  repubKc, 
that  it  was  the  duty  of  the  senate  to  prepare  the  decree,  and 
that  the  representatives  of  the  thirty  curies — the  thirty  lictors-r 
were  present,  whose  duty  it  was  to  enact  a  lex  curiata. 

364.  The  term  lex  regia  does  not  appear  in  the  text  of 
Gains:  it  is  an  old  tradition.  Notwithstanding  the  aversion  to 
royalty,  many  of  its  substantial  characteristics,  as  well  as  terms 
peculiar  to  it,  were  preserved  under  the  republic  as  old  symbolic 
forms;  and  it  is  possible  that  this  lex  de  imperio  or  lex  regia 
upon  the  accession  of  each  emperor  was  re-enacted,  it  being 
presented,  according  to  the  ancient  custom,  by  an  interrex  to 
the  electors  for  their  suffi^ges.*  The  emperor  Alexander 
Severus,  somewhere  in  the  Code,  calls  it  the  lex  imperii.^  We 
have  an  example  in  the  Lex  de  imperio  Vespasianiy  the  latter 
articles  of  which  have  been  found  inscribed  upon  a  bronze  table 
which  was  discovered  at  Rome  in  1342,  imder  the  Pontificate 
of  Clement  VI.,  and  which  was  transferred  in  1576  to  the 
Capitol  by  the  order  of  Pope  Gregory  XIII.  From  these 
articles  we  find  that  it  was  fi"equently  the  custom  to  limit  to  the 
emperor  the  powers  which  had  been  already  decreed  to  his  pre- 
decessor.* 


'  Cicero,  De  lege  agraria,  iii.  §  2 : 
''Omniain  legnm  iniqaLssimam  dissi- 
milliinamqne  legis  esse  arbitror  earn 
qnftm  L.  Flacco^,  interrex,  de  Snlla 
talit:  Ut  omnia  QU^CUMQUE  ille 
FECISSET,  E8SENT  RATA." 

^  Code,  6,  23,  JDe  tettamentUf  3, 
constit.  Alexand. :  *'  Licet  enim  lex 
imperii  solemnibos  jnris  imperatorem 
solverit,  nihil  tamen  tarn  proprinm  im- 
perii est,  qnam  leffibna  vivere."  We 
shall  find  in  one  of  the  articles  of  the 
law,  De  imperio  Vespasiani,  the  pro- 
vision which  absolves  the  emperor  from 
the  power  of  the  laws. 

»  Tac,  m^t.,  lib.  iv.  §  8 :  "  At  Romao 
Senatos  cuncta  principibus  solitaVes- 
pasiano  decrevit." 

See  the  text  of  the  articles  which 
have  reached  as:  Orelli  has  inserted 
them  in  his  Insoriptionum  latinarum 
selectarum  amplistima  colleotio,  tit.  1, 
p.  567  : 

"  Fcedasque .  cum .  qnibns .  volet .  fa- 


cere  .  liceat .  ita .  nti .  licuit .  divo .  Ang. 
Ti  .  Julio  .  CsBsari  .  Ang  .  Tiberioqne. 
Clandio .  Cflisari .  Aug .  Germanico 

<*  Utique .  ci .  scnatum  .  habere  .  rela- 
tionem  .  facere  .  remittere  .  senatuscon- 
sulta .  per.  relationem .  discessionemque. 
facere .  liceat  .  ita  .  uti  .  licuit  .  divo. 
Aug  .  Ti  .  Julio  .  Caesari  .  Ang  .  Ti. 
Claudio .  Csesarl .  Angnsto .  Germanico 
^  "  Utique .  cum .  ex .  volnntate .  aucto- 
ritateve .  jussu  .  mandatuve .  ejus .  prsa- 
senteve  .  eo  .  Senatus  .  habebitnr  .  om- 
nium .  rerum  .  jus  .  perinde  .  habeatur. 
servetur  .ac .  si .  e.  lege .  senatus .  edictus. 
esset .  habereturque 

**  Utique  .  ^uos  .  magistratum .  potes- 
tatem .  impenum  .  curationemve  .cuius, 
rei .  pctentes .  Senatui .  Fopuloque .  lio- 
mano  .  commendaverit .  quibusve  .  snf- 
fragationem .  suam .  dederit .  promiserit. 
eorum .  comitis .  quibusque .  extra .  ordi- 
nem  .  ratio .  habeatur 

"  Utique .  ei .  fines .  pomerii .  prof erre. 
promovere  .  cum .  ex .  republica .  cense- 
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Section  LXVIII. 

The  Responsa  Prudentum. 

366.  As  all  power  was  lodged  in  the  hands  of  the  emperor, 
it  is  but  reasonable  to  suppose  that  jurisprudence  and  the  inter- 
pretation of  the  law  woidd  not  altogether  escape  his  influence. 
The  subjection  of  the  magistrates  was  already  complete,  and  in 
like  manner  the  ancient  independence  of  the  jurists  also  had 
to  yield  to  imperial  will.  "  It  is  well  to  remember,"  says  Pom- 
ponius,  "  that  before  the  time  of  Augustus  the  right  to  give 
opinions  publicly  concerning  the  law  had  not  been  conceded  by 
the  chiefs  of  the  republic,  but  that  all  those  who  considered 
themselves  sufficiently  learned  were  at  liberty  to  give  their 
opinions  to  those  who  thought  fit  to  consult  them.  These 
opinions  were  not  given  under  the  seal  of  the  jurist  who  delivered 
them ;  but  he  in  many  cases  himself  wrote  to  the  judge ;  in 
other  cases,  the  parties  who  came  to  consult  the  jurist  brought 
with  them  witnesses,  who  before  the  judge  testified  as  to  the 
opinion  given.  Augustus,  whose  object  it  was  to  give  addi- 
tional authority  to  the  law,  was  the  first  who  gave  to  the  jurists 
the  right  to  express  their  opinions  by  virtue  of  imperial  autho- 
rity, and  this  authorization  being  once  established  it  was 
supplicated  as  a  fevour." ' 

bit .  esse  .  liceat .  ita  .  nti  .  licnit .  Ti.  rogata .  acta .  gesta .  decreta .  imperata. 

Clandio .  Ccesari .  Ang .  Germanico  ab  .  imperatore  .  Csesare  .  Vespasiano. 

**  Utiqae .  <in<ecnmqne .  ex  .  usu .  rei'  Aug  .  jnssu .  mandatave .  ejus .  a .  qno- 

pablicffi  .  maj  estate .  diyinamm  .  hnma-  qne  .  sunt .  ea .  perinde  .  jasta .  rataqne. 

nanun  .  pablicamm  .  priyatanimqne.  sint.ac.si.populi.plebisye. jnssn.acta. 

renim .  esse .  censebit .  ei .  agere .  f acere.  essent 

jus  .  potestasqne  .  sit  .  ita  .  nti .  divo.  QA-KrriTTn 

Aug .  Tiberioque .  JnUo .  Crosari .  Aug.  SSAJNUiiu. 

Tiberioque  .  Claudio  .  Caesari  .  Ang.  "  Si .  quis  .  hujusce .  legis .  ergo .  ad- 

Grennamco .  fait  versus .  leges .  rogationes .  plebisre .  scita. 

"  Utiqne .  quibus  .  leg^bus  .  plebeive.  senatusye .  consulta .  fecit .  fecerit .  sive. 

flcitis  .  scriptum .  fuit .  ne .  diyus .  Aug.  quod  .  eum  .  ex  .  lege  .  rogatione  .  ple- 

Tiberinsve  .  Julius  .  Caesar  .  Aug  .  Tl-  bisye .  scito .  s .  re .  c .  f  acere .  oportebit. 

beriusque .  Claudius .  Cassar .  Aug .  Ger-  non .  fecerit .  hujus  .  legis .  ergo .  id .  ei. 

manicus .  tenerentur  .  iis  .  legibus .  pie-  ne  .  fraudi .  esto  .  nere .  quid .  ob  .  earn, 

bisque .  scitis .  imp. Caesar .Vespasianus.  rem  .  popnlo  .  dare .  debeto  .  neve  .  cui. 

solutus .  sit .  Quieque .  ex .  quaque .  lege.  de .  ea .  re .  actio .  neve .  judicatio .  esto. 

rogatione  .  diyum  .  Aug  .  Tiberiumye.  nere .  quis  .  de  .  ea  .  re  .  apud  .  se .  agi. 

Julium  .  Caesarem  .  Aug  .  Tiberiumye.  sinito 

Claudium  .  Caosarem  .  Aug  .  Germani-  *  Dig.  1,  2,  JDe  orig,  jur.,  2,  §  47,  f. 

cum .  facere .  oportuit .  ea .  omuia .  imp.  Pomp. :  **  Et,  ut  obiter  sciamus,  ante 

Caesari .Yespasiano. Aug. f acere. liceat  tempora  Augusti  publico  respondendi 

"Utiqne  .  qnao  .  ante  .  banc  .  legem,  jus  non  a  principibus  dabatur :  sed  qui 
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366.  Such  was  the  course  pursued  by  Augugtufl.  He  wished, 
so  he  said,  to  give  more  credit,  more  authority  to  jurisprudence 
{ut  major  juris  auctoritas  haberetur):  he  desired  that  the 
responses  of  the  jurists  should  be  a  species  of  emanation  and 
delegation  of  his  own  power  (^ut  ex  auctoritate  ejus  responde- 
rent) :  he  therefore  created  a  class  of  privileged  jurists,  who  thus 
became  officials,  invested  by  him,  with  the  right  of  responding 
under  imperial  sanction,  and  who  gave  their  opinions  under  the 
sanction  of  their  seals  (responsa  siffuatd),  which  attested  the 
fibct  of  their  being  authorized. 

367.  The  history  of  this  authorization  of  the  jurists  is 
extremely  obscure  as  to  details.  During  its  gradual  develop- 
ment we  find  enactments  concerning  it,  such  as  a  rescript  of 
Adrian,  two  constitutiones  of  Constantine,  a  constitutio  of 
Theodosius  and  of  Valentinian;  but  the  only  effect  of  this  is  to 
add  to  our  previous  difficulty  that  of  correctly  interpreting 
these  passages.  The  dominant  idea  of  Augustus  is  dear ;  the 
responses  of  the  jurists  were  to  be  given  under  his  sanction. 
Caligula,  who  was  a  mischievous  fool,  pushed  the  matter  forther ; 
it  was  he  who  wanted  to  destroy  the  poems  of  Homer,  to  ex- 
clude firom  all  libraries  the  works  of  Virgil  and  of  Livy ;  it  was 
he  who,  according  to  Suetonius,  boasted  that  he  had  abolished 
the  science  of  jurisprudence,  and  taken  the  right  of  giving  l^al 
opinions  firom  all  but  himself.^ 

But  what  was  this  licence,  respondere^  puhlice  respondere, 
populo  respondere^ — what  was  the  real  force  of  these  technical 
expressions?  So  fiu*  as  the  various  texts  tell  us,  these  expres- 
sions in  the  time  of  Augustus  merely  related  to  opinions  given 
to  those  who  went  to  consult  the  jiuist  {consulentibus  responde- 
bant)y  and  which  were  exhibited  by  them  to  the  judges,  fire- 
quently  under  the  form  of  a  letter  written  by  the  jurist  himself 

fidnciam  stadioram  Baomm  habebant,  lllo  tempore  peti   hoc   pro  benefido 

consalentibiiB  respondebant.    Neqne  re-  ccspit." 

sponsa  atiqae  signata  dabant :  aed  pie-  *  Saet,  CdUgyla^  {84:   "De  jnria 

nimqae  jadicibns  ipsi  acribebant;  aut  qaoqne  oonanltis,  quasi  scientin  eomm 

testabantiir  qui  illoe  consolebant.    Pri-  omnem  nsom  abolitoms,  saspe  jactavit, 

mas  diyas  AngastnSy  nt  major  jnria  se,  mehercle,  effectamm,  no  qui  respon- 

aactoritas  hab^tnr,  constitait,  nt  ex  dere  possint  prteter  earn." 
auctoritate  ejus  req[)onderent :   et  ex 
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to  ihe  judge  {plerumque  judicibus  ipsi  scribehant\  or  under 
the  attegtation  procured  by  those  who  sought  the  response ;  and 
in  the  time  of  Augustus,  in  the  form  prescribed  by  the  consti- 
tution. It  is  only  by  enhu-ging  upon  the  idea,  and  by  conjec- 
ture, that  we  can  include  in  this  privilege  the  authorship  of 
books,  collections  or  treatises  upon  jurisprudence.  Here  there 
was  a  great  difference.  An  opinion  might  be  given  in  the 
exercise  of  the  profession,  in  an  individual  case,  in  order  to 
inform  the  parties  and  the  judge,  to  a  certain  extent,  ad  hoc 
and  ad  hominem.  It  was  conceived  that  the  exercise  of  this 
profession  should  be  restricted,  and  it  is  so  almost  everywhere 
at  the  present  day.  In  the  lower  empire  an  official  character 
was  given  to  the  advocate  and  the  number  limited,  and  medical 
men  also  were  licensed.^  A  book,  on  the  contrary,  \a  for  general 
use ;  its  publication  is  not  a  professional  act ;  it  is  a  production 
which,  according  to  its  merit,  may  survive  its  author  or  not ;  it 
may  or  may  not  be  regarded  as  an  authority.  This,  however,  is 
certain,  the  authorization  given  to  the  jurists  by  Augustus  was 
confined  to  their  opinions. 

368.  Publice  respondere  does  not  signify  to  give  opinions  at 
Ihe  public  expense.  Augustus  in  no  way  attached  the  jurists, 
to  whom  he  conceded  this  privilege,  to  his  paid  officials;  indeed 
the  ancient  honorary  character  of  the  Soman  jurist  was  retained 
long  after  this  period.  Nor  did  publice  respondere  mean  to 
respond  in  the  name  of  the  people.  This  expression  was  in  use 
long  before  the  constitution  of  Augustus.  Pomponius,  in  his 
De  origine  juris,  thus  employs  it  in  connection  with  Tiberius 
Coruncanius,  **Ante  Tiberium  Coruncanium  publice  profes" 
sum  neminem  traditury^  and  by  the  use  of  the  expression  populo 
respondere  he  gives  to  it  its  true  meaning :  thus,  speaking  of 
Aquilius  Gallus,  he  says,  *^  Maxime  auctoritatis  apud  populum 
fuisse,^^  These  jurists  gave  their  opinions  publicly,  that  is  to 
say,  to  the  people,  to  aU  who  came  to  consult  them.^  Publice 
scribere  is  used  by  Pomponius  as  synonymous  with  populo 
respondere;  the  two  expressions  being  used  indifferently  by 

*  Cod.  1, 7,  De  advocatU  diversorum      et  medicis. 
judieiorum;  10,  52,  De  professoribut         '  Vide  supra,  §  236. 
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him  to  denote  the  same  act  of  Masurius  Sabinus^  who,  it  must 
be  remembered,  gave  his  name  to  the  school  of  the  Sabinians, 
and  who  was  the  first  to  receive  the  imperial  authority  publice 
respondere :  ^  the  word  scribere  was  used  because  official 
responses  were  required  to  be  in  writing  and  attested  with 
the  seal  of  the  jurist. 

369.  It  may  be  asked,  were  these  official  responses  or 
opinions  obligatory  upon  the  judge  ?  Could  it  at  this  period 
be  said  *^  legis  vicem  obtinet  ? "  Savigny  and  Puchta  fiivour 
the  affirmative,  Hugo  and  Zimmem  the  negative,  which  accords 
with  our  own  view.  The  imperial  authority  doubtless  gave  to 
the  opinion  great  weight  with  the  judge ;  but,  in  many  cases,  a 
conflicting  opinion,  signed  by  a  jurist  also  authorized,  would  be 
laid  before  him.  How  then  could  each  have  the  force  of  law  ? 
He  could  not  act  upon  both  opinions.  The  credit  thus  acquired 
by  the  authorized  jurist  would  necessarily  and  reasonably  extend 
to  their  books.  We  know  that  the  works  of  the  various  authors 
exhibit  great  diversity  of  opinion,  and  that  these  confficting 
opinions  gave  rise  to  dilBTerent  schools :  what  then  is  the  basis  of 
the  idea  that  the  imperial  authority  gave  to  the  legal  opinion 
any  obligatory  force?  Pomponius  speaks  of  jurists  having 
greater  authority  with  some  than  with  others ;  for  instance,  he 
says  of  Proculus,  the  founder  of  the  school  of  the  Proculians, 
"  sed  Proculi  major  f  nit  auctoritas  ;"  whereas,  if  their  opinions 
had  possessed  the  force  of  law,  one  would  not  have  been  superior 
to  another.  Add  to  this,  if  there  was  any  obligatoiy  force  in- 
volved in  the  permission,  it  would  be  necessary,  in  cases  where 
there  was  diversity  of  opinion,  to  establish  some  rule  as  to  pri- 
ority; but  the  first  with  which  we  are  acquainted  is  that  of 
Adrian.*  The  time  was  to  come,  however,  when  opinions,  ex- 
tracted firom  the  writings  of  the  authorized  jurists,  were  to  be 
dignified  with  the  name  legesy  and  when  the  jurists  themselves 
were  to  be  called  legislatores.  These  expressions  we  shall  find 
in  many  documents ;  but  till  the  reign  of  Adrian,  saving  the 

*  Dig.  lf2,De  oriff.  jur.,  2,  §  47, 1  Cesare :  hoc  tamen  illi  conoesBam  ent 

Pomp. :    **  Masarins   Sabinns    .    .    .  Ergo  Sabino  oonceaBnm  est  a  Tiberio- 

publice  primus  scripsit ;    posteaqne  Cassare,  nt populo  respond^ret" 
hoc  CGBpit  beneficinm  (dari)  a  Tiberio         '  Vide  infnt,  §  388  et  seq. 
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fibct  that  credit  attached  to  the  opinions  of  those  jurists  who  had 
received  the  imperial  sanction  puhlice  respondere  {ut  major 
juris  auctoritaa  haberetur)^  the  responses  and  the  teachings  of 
the  jurists  were  left  to  the  appreciation  of  the  judges  and  of  the 
public. 

860.  The  general  inference  is,  that  the  privilege  of  giving 
advice  or  of  declaring  opinions  was  not  confined  to  those  who 
enjoyed  the  imperial  authority.  The  Boman  citizen  in  the  most 
practical  manner  made  himself  a  jurist ;  he  attended  and  took 
part  at  the  consultations  and  teachings  of  his  seniors,  and  in 
due  time  followed  in  their  course.  Unless  it  was  a  case  of  ex- 
ceptional fiivour,  it  was  necessary,  in  order  to  enable  him  to 
obtain  the  imperial  authority,  that  he  should  have  acquired  a 
certain  reputation  for  knowledge  of  law,  the  giving  of  opinions 
and  advice.  We  have  the  example  of  Nerva  the  younger,  who, 
being  only  about  seventeen  years  of  age — an  age  at  which  it  is 
unreasonable  to  suppose  that  he  was  authorized — had  already 
upon  several  occasions  been  publicly  consulted,  and  had  given 
his  opinion.* 

Without  investigating  the  motive  of  Adrian,  which  we  shall 
consider  in  its  proper  place,  we  may  rest  satisfied  that  it  was 
not  a  question  under  Antoninus  Pius  of  the  jurists  responding  in 
the  name  of  the  prince  in  those  stationes  publice  respondentium 
or  courts  for  public  consultations  of  which  Aulus  Gellius  speaks.* 
Nor  was  it  so  when  the  same  Aulus  Gellius  *  was  sent  back  to 
consult  the  jurists  or  their  pupils  commencing  to  practise  {juris 
studiosi).  The  idea  of  Caligula,  it  is  true,  was  radically  ex- 
clusive, but  this  was  but  an  idea  of  Caligula. 

The  opinions  of  the  unauthorized  jurists  could  not,  doubtless, 
be  given  in  the  form  or  with  the  official  character  imparted  to 
those  who  were  authorized  by  Augustus.  It  is  perhaps  rea- 
sonable to  suppose  that  the  opinions  of  the  unauthorized  were 
only  given  to  those  who  went  to  consult  them,  the  judge  being 
obliged  only  to  accept  those  that  were  official.     Perhaps,  also, 

*  Dig.  8, 1,  De  poHulando,  1,  §  3,  f.      de  jure  responsitasse." 
Uljp. :  "  Qua  state  ( 17  years),  ant  paulo  •  Anl.  Gell.  Ub.  xiii.  18. 

majore,  fertnr  Nenra  filios  et  pnblice  *  Ibid.  sdi.  13. 
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certain  honorary  advantages^  with  which  we  are  not  acquainted^ 
attached  to  their  authority;  such^  for  example^  as  those  we  meet 
with  at  a  later  period,  conferred  upon  the  official  professors  of 
law  and  medicine.  These,  however,  are  mere  conjectures.  As 
to  the  exclusive  privilege  of  writing,  the  question  does  not  even 
arise.  ^ 

360  a.  It  is  a  singular  &ct  that,  with  the  exception  of 
Masurius  Sabinus,  who,  according  to  Pomponius,  was  the  first 
to  receive  the  imperial  authority  publice  respondere,  we  have  no 
exact  indication  amongst  the  celebrated  jurists  of  those  to  whom 
this  concession  was  made.  We  have  to  wait  for  a  Greek  writer 
of  the  time  of  Yalentinian,  Valens  and  Gratian,  Eunapius,  who, 
speaking,  in  his  life  of  the  philosopher  Chrysanthius,  of  a  cer- 
tain Innocentius,  a  jurist,  who  is  unknown  in  legal  history,  says 
that  this  Innocentius  had  received,  with  the  consent  of  the 
emperor  (Diocletian,  or  perhaps  the  son  of  Constantine),  ike  jus 
publice  respondere  in  terms  analogous  to  those  which  we  meet 
with  in  Gains,  though  considerably  stronger,  ^^  Condendarum 
leffum  arbitrium  et  auctoritatem.^^  It  may  be  asked  were  the 
emperors  liberal  or  otherwise  in  their  grants  of  this  privilege, 
and  were  all  those  eminent  jurists  whose  reputation  is  certified 
in  the  Segments  of  their  works  which  have  come  down  to  us 
favoured  with  it  or  not?  No  one  has  taken  the  trouble  to 
inform  us  upon  this  point,  and  if  we  adhere  to  a  passage  in 
Pomponius,  the  first  concession  was  that  made  to  Masurius 
Sabinus,  which  must  have  been  by  Tiberius,  in  this  way  making 
it  appear  that  Augustus,  who  was  the  author  of  the  innovation, 
had  never  himself  bestowed  the  privilege.  Did  Labeo  and 
Capito,  the  illustrious  heads  of  the  two  schools,  enjoy  it?  All 
is  conjecture:  it  is  even  a  question,  after  the  constitution  of 
Theodosius  II.  and  Yalentinian  III.,  what  value  should  be 
attached  to  the  opinions  of  the  jurists,  and  whether  Gains  him- 
self had  ever  received  this  privilege,  that  is  to  say,  before  this 
constitution  gave  to  his  works  an  imperial  sanction.^ 

361.  Another  important  point  to  be  considered  in  counec- 
»  Vide  §  867.  •  Vide  {§  893,  600. 
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tion  with  the  position  of  the  jurist  is  the  influence  that  he  en- 
joyed as  a  counsel  in  the  administration  of  public  affairs^  in  Ihe 
preparation  of  legislative  measures^  and  in  the  solution  of  legal 
difficulties.  During  the  republic^  the  magistrates,  the  praetors 
and  the  judges  themselves  could  call  to  their  aid,  in  the  dis- 
charge of  their  fimctions,  Ihe  jurists,  to  whom  they  were  free  to 
refer  any  difficulty,  and  from  whom  they  might  seek  counsel. 
But  when  the  permanent  authority  of  the  imperial  will  was 
established  above  these  temporary  magistracies,  governing, 
legislating  and  adjudicating,  this  assistance  became  more 
marked,  and  a  constant  resort  to  it  more  necessary;  and  it 
would  appear  that  the  emperor  would  require  to  have  constantly 
at  his  side  l^al  authorities  to  whom  he  might  refer  at  need. 
And  in  this  he  was  only  following  the  traditional  practice  of 
the  ancient  magistrates.  We  see  an  indication  of  this  practice 
in  the  resort  which  Augustus  and  his  successors  had  to  the 
assistance  of  the  concilia  semestria  in  order  to  discuss  before- 
hand matters  that  were  to  be  laid  before  the  senate.^  Tiberius 
added  to  his  friends  and  associates,  as  a  species  of  council  for 
public  matters,  twenty  of  the  chief  citizens.  However,  it  was 
&r  from  being  a  desirable  privilege  to  be  of  that  council,  for, 
according  to  Suetonius,  with  the  exception  of  some  two  or 
three,  they  were  all  under  one  pretence  or  another  put  to  death.' 
We  read  also  of  a  council  under  Claudius  and  his  successors. 
Adrian  added  to  his  council  the  praetors,  the  distinguished 
senators  and  certain  knights.^  Alexander  Severus  summoned 
to  his  council,  according  to  the  nature  of  the  subject,  the  most 
competent  persons,  learned  and  discreet  men  when  it  was  a 
question  of  law  or  negotiation,  and  experienced  military  men 
when  it  was  a  matter  relating  to  their  peculiar  province.  The 
historian  Lampridius  gives  us  some  details  concerning  the 
councils  of  Alexander  Severus.     The  counsellors  had  a  certain 

*  Snet.,  Oeta^.f^:  ''Sibiqne  insti-  cent,  Ydati  consiliarios  in  negotiis 
tait  oonsilia  sortiri  semestria,  cam  pnblids.  Homm  ommam  vix  daos  aat 
qoibas  de  negotiis  ad  freqnentem  sena-  tres  incolmnes  prestitit :  ceteroe  aliom 
tarn  referendis  ante  tractaret."  Also  alia  de  cansa,  perculit"  See  also  Dion 
Dion  Cassias,  liiL  21,  and  M.  28.  Cassias,  Wii.  7. 

•  Suet,  nherius,  65 :  ♦«  Super  ve-  »  Dion  Cassius,  Ix.  4,  CUeudiw ; 
teres  amicos  ac  familiares,  viginti  sibi  Spartian,  Adriany  8  and  21. 

e  numero  principum  civitatis  depopoe- 
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time  given  to  them  to  deliberate  and  to  make  up  their  minds 
upon  the  matter  submitted  to  them ;  their  opinions  were  taken 
individually,  each  being  reduced  to  writing.*  A  notariusy  or 
secretary  of  the  council,  having  made  a  &lse  report  in  a  certain 
cause,  Alexander  Severus  condemned  him  to  transportation, 
after  having  caused  the  nerves  of  his  fingers  to  be  severed  so  as 
to  render  it  impossible  for  him  ever  to  write  again.^  This  con- 
siliuniy  without  any  fixed  organization,  and  varying  according 
to  the  will  of  the  emperor,  is  the  origin  of  the  institution  which 
appeared  at  a  later  date  with  a  permanent  character  and  fixed 
constitution,  known  firom  the  time  of  Diocletian  as  the  consist 
toriurriy  and  which  became  an  institution  of  the  lower  empire. 
When  the  matter  imder  consideration  was  a  judgment,  the 
place  where  the  emperor,  assisted  by  his  council,  gave  audience 
was  called  the  auditorium^  and,  by  a  figure  of  speech,  this  por- 
tion itself  of  the  council  bore  the  same  name.  We  find  this 
word  in  use  fi-om  the  time  of  Marcus  Aurelius.  Thus  the 
fragments  of  Ulpian  speak  of  decrees  passed  in  the  auditorium 
of  the  emperor  in  general,  and  particularly  in  the  auditorium 
of  Marcus  Aurelius,  of  Severus  and  of  Antoninus.'  The  same 
word  was  also  applied  to  the  sittings  of  other  magistrates. 

It  is  a  matter  of  doubt  whether  the  expression  in  the  text,  in 
auditorioy  refers  to  the  auditorium  of  Longinus  or  to  that  of 
Papinian,*  the  praetorian  prsefect. 

We  find  indications  in  many  places  of  the  part  taken  by  the 
most  eminent  jurists  in  advising  the  emperor;  sometimes  by 
giving  their  opinions  upon  abstruse  and  important  matters  under 
legislative  consideration ;  sometimes  in  assisting  to  prepare  the 
senatus-consulta  for  the  emperor  to  lay  before  the  senate,  and  in 
the  preparation  of  various  constitutions ;  in  others,  in  advising 
on  decrees  or  judgments  delivered  in  suits.  Sometimes  we  read 
of  their  being  convoked  or  specially  considted  upon  important 

*  Lampridius,  Alexander  Severus,  »  Dig.  36,  1,  ad  S,  C.  7}rehell.,  22, 
15.  See  the  whole  paragraph  and  the  pr.  f.  Ulp. ;  4, 4,  De  minor.,  18,  {§  1, 2, 
last  passage:  '^  Ut  si  de  jure  aut  de      f.  Ulp. 

negotiis  tractaret,  solos  doctos  et  di-  ^  Dig.  49,  9,  An  per  alium,  1,  f. 

sertos  adhiberet :  si  vero  de  re  militari,  Ulp.;  12,1,  De  reh.  credit.,  40,  f.  Paul, 

militcs  reteres  et  senes  ac  bene  me-  See  also  40, 15,  Ne  de  statu  drfunct,, 

ritos."  1,  §  4,  fr.  Mardan. 

•  Ibid.  §  27. 
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matters  in  council,  sometimes  separately,  or  else  taking  part  as 
a  matter  of  course  in  the  proceedings  of  these  councils,  and 
especiallj  in  the  auditorium.  Thus,  when  Augustus  had  to 
determine  a  point  regarding  codicils,  he  convoked  the  jurists 
and  submitted  the  matter  to  them.^  Adrian,  when  he  assumed 
the  position  of  a  judge,  always  surrounded  himself  with  jurists 
as  his  assessors,  amongst  whom  were  to  be  found  especiallj 
Celsus,  Salvius  Julianus  and  Neratius  Prisons,  of  whom  Trajan 
thought  so  much  that  he  at  one  time  conceived  the  idea  of 
appointing  him  his  successor.*  The  counsellors  of  Antoninus 
Pius  in  legal  matters  were  jurists,  Vindius  Varus,  Salvius 
Valens,  MarceUus  and  Mcecianus.'  The  "divine  brothers" 
(Marcus  Aurelius  and  Lucius  Verus),  in  the  text  itself  of  a 
rescript  issued  concerning  a  difficulty  as  to  the  succession  of 
the  enfranchised,  took  care  to  state  that  their  decision  had  been 
arrived  at  after  having  examined  into  and  discussed  the  matter 
with  Moecianus  and  several  other  jindsts,  whom  they  style  their 
friends.*  The  emperor  Septimius  Severus,  when  delivering 
his  decision  upon  some  fiscal  matters,  promulgated  a  decree, 
which  is  inserted  in  the  Digest,  upon  the  advice  of  Papinian 
and  Messius;  and  another  at  the  suggestion  of  Tryphonius 
( Tryphonino  8ugger€nte\  who  was  one  of  his  assessors.^ 
Lampridius  gives  a  list  of  one-and-twenty  counsellors  of 
Alexander  Severus,  amongst  whom  are  sixteen  jurists,  styled 
by  the  historian  **  professors  of  law,  pupils  of  the  illustrious 
Papinian,  friends  and  assessors  of  the  emperor  Alexander 
Severus ;"  in  which  we  find  the  well-known  names  of  Ulpian, 

*  "Dicitnr  autem  Angnstna  convo-  *  Capitolin,  Antoninus  Pius,  12: 
casse  pradentes,  inter  qaoe  Trebatinm  "  Multa  de  jnre  sanxit,  ususqae  est 
qnoqne  cnjos  tunc  anctoritas  maxima  jorisperitis,  Yinidio  Yaro,  Salvio  Ya- 
erat,  et  qnaesiisso  an  posset  hoc  recipi,  lente,  Yolnsio  Moeciano,  Ulpio  Mar- 
nec  absonans  a  juris  ratione  codicil-  cello  et  Jabolleno."  It  is  doubtful 
lomm  usus  esset."  Instit  2,  25,  De  whether  Javolenus  was  alive  at  this 
codicillis,  pr.  period,  and  it  is  suspected  that  there  is 

•  Spartian,  Adrian,  17  :  "  Cum  ju-  an  error  here  cither  of  the  writer  or  in 
dicaret,  in  consilio  habuit  non  amicos  the  MS. 

6UOS  aut  comites  solum,  sed  juriscon-  *  '* .  .  .  Yolusius  Moecianus,  amicus 

fiultoB,  et  prsBcipue  Julium  Celsum,  Sal-  noster."    **  Sed  cum  et  ipso  Moeciano, 

yium   Julianum,    Neratium    Priscum,  et  aliis  amicis  nostris  jurisperitis  ad- 

quos  tamen  Senatns  omnis  probassct."  hibitis,    plenius    tractaremns  :     magis 

5:  "Frequens  sane  opinio  f nit, Trajano  visum  est,    .     .    ."  &c.    Dig.  37,  14, 

id  animi  fuisae,  ut  Neratium  Priscum,  De  jur.  patron.,  17,  pr.  f.  Ulp. 

non    Adrianum,     successorem    relin-  *  Dig.  49,  14,  De  jure  fisei,  50,  fr. 

queret."  Paul. 
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Paul,  Marcianus,  FlorentinuB  and  Modestinus,  with  whom  the 
list  of  the  great  Boman  jurists  closes.  The  more  ancient  names 
which  appear  by  mistake  in  this  list  prove  that  this  passage  has 
been  altered.^  Alexander  Severus  never  sanctioned  any  con- 
stitution without  having  first  taken  counsel  with  twenty  jurists 
and  other  advisers^  so  as  never  to  have  upon  such  occasions  less 
than  fifty  opinions  in  his  council.^  He  at  one  time  conceived 
the  idea  of  adopting  a  system  of  uniforms,  but  he  abandoned  it, 
the  project  being  disapproved  of  by  Ulpian  and  Paul,  who  were 
of  opinion  that  it  might  be  ridiculed.  Ulpian  was  his  praBtorian 
prsefect  and  perpetual  assessor.  He  was  in  the  habit  of  receiving 
his  fiiends  together  and  never  separately,  and  only  made  an  ex- 
ception in  the  case  of  Ulpian,  on  account  of  his  singular  virtue 
{causa  justititB  singularis)*  Whenever  he  had  to  entertain  the 
other  prsefects,  he  always  summoned  Ulpian.  He  always  Uked 
to  have  Ulpian  or  some  other  learned  man  present  at  his  family 
repast,  in  order  to  have  literary  conversation,  which  he  said 
was  at  the  same  time  recreation  and  nourishment.^  Ulpian 
was  a  kind  of  tutor  to  him,  and  Lampridius  finishes  by  saying 
that  if  Alexander  Severus  was  a  great  emperor,  it  was  because 
he  governed  the  republic  chiefly  by  the  counsels  of  Ulpian.^ 
Every  one  knows  how  many  high  offices,  praetoriates,  praefectu- 
rates,  consulates  and  proconsulates,  were  filled  under  Augustus 
and  his  successors  by  jurists. 


Section  LXIX. 

Labeo  and  Capito  (-flf.  Antistius  Labeo  et  C.Ateius  Capita) — 
The  Two  Schools  of  the  Jurists  :  The  Proculeians 
OR  Pegasians  and  the  Sabinians  or  Cassians. 

362.  These  rival  jurists  differed  as  much  in  their  politics  as 
in  their  jurisprudence.  Let  us  borrow  the  comparison  drawn 
between  them  by  Tacitus  and  Pomponius.     **  Having  for  his 

*  Lampridius,  Alexander  Severut,  •  Lamprid.,  Alea,  Sever,  §§  26, 80, 

67:'<.    .    .  Hiomnes  jnriBprofeBsores  88. 

diBcipnlifnereBplendidissimiPapiniani,  *  Lamprid.,    Aleso.    Sever ^    {    50: 

et  Alezandri  imperatoria  familiares  et  *'  Ulpianmn  pro  tatore  habnit .    .    . : 

fiocii."  ^  atqne  ideo  snmmiu  imperator  f nit,  ^nod 

'  Ibid.  §  16.  ejus  consiliia   pnecipue   rempnbbcam 


rexit" 
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grand&ther  a  centurion  of  SjUa^  and  for  Ids  &ther  an  ancient 
praetor,  Ateius  Capito,  by  the  study  of  law,  placed  himself  in 
the  first  rank.  Augustus  hastened  to  elevate  him  to  a  consulate, 
in  order  that  he  might  surpass  Antistius  Labeo  in  dignity,  as 
Antistius  Labeo  surpassed  him  in  learning.  For  this  age  pro- 
duced at  the  same  time  two  of  those  geniuses  who  are  orna- 
ments to  their  country.  Labeo,  who  was  incorruptible  and 
independent,  attained  the  greater  celebrity :  Capito,  who  was  a 
courtier,  acquired  the  greater  promotion.  The  first,  who  only 
attained  the  dignity  of  praetor,  received  in  exchange  for  imperial 
neglect  public  esteem :  the  second,  who  reached  the  consulate, 
amassed  a  fortune,  which  was  accompanied  by  envy  and  animad- 
version." * 

Thus  speaks  Tacitus ;  and  Pomponius,  after  having  said  of 
one  that  he  was  a  consul,  and  of  the  other  that  he  did  not  wish 
to  be  one,  and  that  he  refused  that  dignity  which  Augustus 
offered  him,  thus  characterizes  the  difference  between  the  genius 
of  the  two  men : — '*  Ateius  Capito  continued  to  represent  things 
as  they  had  been  represented  to  him :  Labeo,  with  more  inge- 
nuity, full  of  confidence  in  his  opinions,  and  well  grounded  in 
many  sciences,  aimed  at  originality,  and  introduced  several 
innovations." 

363.  It  is  to  these  two  jurists  that  Pomponius  also  refers 
the  origin  of  the  two  schools :  to  Labeo  that  of  the  Proculeians 
or  Pegasians  {Proculeiani^  Pegasiani) ;  to  Capito  that  of  the 
Sabinians  or  Cassians  (<SaAiniani,  Cassiani),  Such  an  event 
was  not  without  significance.  Under  a  system  where  jurists, 
invested  with  a  sort  of  public  character,  guided  by  their  answers 
suitors  and  even  judges,  it  was  not  without  a  sense  of  its  im- 
portance that  they  could  be  seen  forming  schools  and  dividing 
themselves  into  two  opposite  parties.  But  what  was  the  cause 
of  this  separation,  and  wherein  consisted  the  distinction  between 
the  two  schools  ?  It  may  be  conjectured,  with  some  degree  of 
certainty,  that  the  study  of  law  as  a  science  had  already  com- 

>  Tacit,  Anrial.,  8,  §  75.     Horace      at  Labeo : 
haying  become  a  conrtiur  throws  a  stone  Labeone  inaanlor  inter  mdm  dicatnr. 

(Sat  S,  Ub.  i.) 
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menced  at  this  epoch  to  assume  a  phase  different  from  that 
which  had  characterized  the  pursuit  of  it  at  the  time  of  Tiberius 
Coruncanius  and  of  his  successors.  Instead  of  being  confounded 
with  practice,  and  of  being  settled  day  by  day  as  each  new  point 
arose  requiring  solution,  the  pursuit  of  law  as  a  science  was  un- 
fettered. It  had  become  an  important  branch  of  study,  exhibit- 
ing theoretically  a  collection  of  principles  reduced  to  a  science 
altogether  iadependent  of  the  courts  and  pleaders,  without  how- 
ever losing  the  practical  element  which  has  always  charac- 
terized Koman  jurisprudence.  In  a  word,  the  study  of  law  as 
a  science  had  been  created.  It  may  be  said  to  have  had  pro- 
fessors (j)r<Bceptores)  and  schools  {scholcB),  This  is  certainly 
the  case  as  regards  later  times,  for  Ulpian  speaks  of  professors 
of  civil  law  (juris  civilis  professores),  whom  he  ranks  with 
philosophers;*  and  Modestinus  gives  his  views  on  the  exemption 
from  guardianship  with  respect  to  those  who  were  professors  of 
law  either  at  Kome  or  in  the  provinces  (legum  doctores  docentes),^ 
But  even  if  we  go  back  to  earlier  times,  we  find  that  Gains 
frequently  calls  the  Sabinians,  whose  doctrines  he  followed,  ^r<B- 
ceptores  nostri,  and  the  Proculeians,  divers(B  scholcB  auctoresy 
expressions  which  denote  distinctive  teaching.  Javolenus, 
speaking  of  a  still  earlier  period,  also  makes  use  of  the  terms 
prcBceptores  tui.^  We  know  that  Sabinus,  the  disciple  of 
Capito,  under  Tiberius,  made  his  livelihood  by  the  fees  he  re- 
ceived from  his  auditors.*  Lastly,  Pomponius  tells  us  of  Labeo 
himself  that  he  had  arranged  his  time  in  such  a  manner  as  to 
spend  six  months  in  town  with  his  students  and  six  months  in 
retirement  to  write  his  books.* 

364.  Thus,  already  in  the  time  of  Labeo  and  Capito,  there 
were,  in  the  proper  acceptation  of  the  word,  schools  (schola), 
or  bodies  of  students  {studio8i\  attached  to  each  of  these 
jurists. 

*  Dig.  50,18,  De  extraord,  cognit,  1,  facnltates  f aernnt,  sed  plurimmn  a  sais 
§  5,  f.  trip.  anditoribas  sustentatna  est" 

»  Dig.  27, 1,  I>e  exeusat,  6,  §  12,  f.  *  ".    .    .  Totam annum  itadiviserat. 

Modest.  nt  Roms  sex  mensibns  cum  stadiosis 

'  Dig.  42,  6,  De  reb,  auot.  judio,^  esset,  sex  mensibns  secederet,  et  con- 

28,  f .  Javolen.  scribendis  libris  operam  daret"    Dig., 

*  Dig.  1,  2,  De  orig.  jur,,  2,  §  47,  f.  De  oriff.,  2,  §  47. 
Pomp.:    "Hoic  (Sabino)   nee   amplse 
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Considering  how  these  two  men  difiered  in  politics,  one 
being  a  courtier  of  Augustus,  the  other  a  staunch  republican, — 
and  considering,  too,  that  there  was  the  same  diiFerence  in  the 
cast  of  the  two  minds, — we  can  easily  believe  that  even  during 
their  lifetime  they  took  widely  divergent  paths.  One  was  con- 
tent to  be  led,  the  other  was  accustomed  to  assert  his  independ- 
ence both  in  science  and  politics.  One  was  devoted,  not  so 
much  to  the  letter  of  the  law,  as  it  has  been  incorrectly  called, 
as  to  generally  accepted  traditions  in  jurisprudence  ;  the  other, 
while  bringing  to  the  pursuit  of  his  favourite  study  the  whole 
resources  of  science  and  philosophy,  was  inclined  to  adopt 
more  liberal  views. 

That  considerable  diifferences  of  opinion,  amounting  to  what 
may  be  called  a  schism,  should  have  existed  between  the  two 
schools,  is  therefore  only  what  might  have  been  expected,  even 
if  the  opposition  had  been  confined  to  the  scholars  or  partisans 
of  either  professor.  In  general  history  we  read  of  Labeo  and 
Capito  as  two  rivals ;  in  a  history  of  Roman  law  we  must  be 
prepared  to  find  this  rivalry  still  more  strongly  defined.  But 
the  jurists  separated  themselves  into  two  distinct  schools  only 
when  the  students  had  become  themselves  jurists— when  the 
disciples  had  succeeded  to  the  masters — Nerva,  Proculus  and 
'  Pegasus  to  Labeo,  Sabinus  and  Cassius  to  Capito, — and  when 
the  two  systems  had  been  perpetuated.  And  therefore  the  two 
schools  did  not  take  the  names  of  the  two  primitive  founders, 
Labeo  and  Capito,  but  were  called  after  the  teachers  who 
succeeded  the  first  founders,  the  Proculeians  or  Pegasians 
deriving  their  origin  &om  Labeo,  the  Sabinians  or  Cassians 
taking  theirs  fi*om  Capito. 

366.  Now  if  we  *seek  for  a  distinct  line  of  demarcation 
between  the  two  systems,  or  for  a  fiindamental  difference  in 
the  principles  inculcated  by  them,  sufficient  to  account  for  the 
diversity  of  their  respective  opinions  on  different  points,  the 
search  will  be  in  vain.  Such  radical  distinction  never  existed, 
nor  could  exist. 

It  is  not  correct  to  say  that  the  decisions  of  the  one  were 
based  upon  strict  law,  those  of  the  other  upon  equity ;  that 

X 
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the  one  were  innovators,  and  the  other  mere  followers  of  tradi- 
tion, for  equity  and  innovation  will  be  found  sometimes  on  one 
side  and  sometimes  on  the  other.  It  is  equally  incorrect  to  attri- 
bute to  the  two  whole  schools  the  diversities  of  character  or  of 
genius  which  distinguished  the  two  jurists,  the  first  founders  of 
those  schools.  On  the  one  hand,  Roman  jurisprudence,  both 
in  theory  and  application,  was  at  all  times  eminently  practical, 
and  hoiii  schools  aimed  at  this  end;  on  the  other  hand,  the 
representative  men  of  the  respective  schools  had  their  predi- 
lections, and  as  one  succeeded  another  their  predilections 
characterized  their  teaching.  There  were  two  schools  or  sects, 
and  upon  certain  controverted  points  each  school  maintained 
its  peculiar  opinion;  their  pupils,  at  a  later  time  their  fol- 
lowers, as  professors  in  their  turn  transmitting  their  peculiar 
doctrines  to  their  successors;  but  there  was  not  an  inflexible 
line  of  demarcation  between  them :  on  more  than  one  occasion 
the  followers  of  one  system  abandoned  the  doctrines  of  their 
own  school  and  adopted  the  opinions  of  the  other.*  On  the 
other  hand,  time  and  study  gave  rise  to  new  points  involving 
fresh  conflict  of  opinion :  eas  dissensiones  auxerunt,  says  Pom- 
ponius.*  The  whole  system  was  therefore  a  successive  trans- 
mission of  opinions  from  the  leaders  of  the  schools  to  their  dis- 
ciples, sujBSciently  elastic  to  admit  of  a  certain  latitude  and  to 
allow  scope  for  the  exercise  of  the  criticism  and  individual  genius 
of  each  jurist. 

866.  TMs  system  continued  for  nearly  two  centuries.  Pom- 
ponius,  who  wrote  under  Antoninus  Pius,  gives  us,  distinguish- 
ing them  by  their  schools  and  bringing  them  down  nearly  to  his 
own  time,  lists  of  the  principal  jurists,*  who  can  be  arranged  in 
the  following  order : 


Sahinian  or  Cassian. 
Capito. 
Masurius  Sabinus. 


Proculeians  or  Pegdsians. 
Labeo. 
Ner^a  the  elder. 


>  Thns  Procnlns  and  Celsns,  in  the      fnmished  by  the  Dieest  (28,  5,  JOe 
fragments  quoted  in  the  Digest  (7,  5,      haredit.  in^^if.,  11,  £.JaYol.)>  approves 


De  uiuf.  ear,  rer.^  8,  f.  Ulp ;  28,  5,  De  an  opinion  of  Proculus. 

hared,  ingt,,  9,  §  14,  f.  Ulp.),  adopt  *  big.            - 

some  opinions  of  the  Sabinians.    And  f .  Pomp, 

inveraoly  JaTolenns,  in  the  example  '  Ibid. 
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Graius  Cassius  Longmu& 
Caelius  Sabinus. 
Priscus  Javolenus. 
Albumus  Valens. 
Toscianiis  or  TusciuB  Fusci- 

anus. 
Salvias  Julionus. 


Proculus. 

Nerva  the  younger. 

Pegasus. 

Juventius  Celsus  the  elder. 

Celsus  the  younger. 

Neratius  Priscus. 


867.  The  distinction  was  prolonged  still  further,  for  Gaius, 
who  wrote  under  Marcus  Aurelius,  indicates  his  connection 
with  the  Sabinians  by  the  constant  use  of  the  expression  nostri 
fraceptores^ 

But  it  eventually  disappeared :  and  the  great  personal  repu- 
tation of  a  lawyer  like  Papinian,  who  was  styled  the  ^^  Prince 
jof  Jurists,**  was  calculated  to  e&oe  llie  distinctions  of  the 
past  by  centering  aU  attention  upon  himself.  Nevertheless  the 
divergence  in  opinion  of  the  Sabinians  and  Proculeians  on  a 
great  number  of  questions  has  come  down  to  us  through  some 
extracts  from  their  writings,  and  the  trace  of  it  is  stiU  to  be 
found  more  than  once  in  the  Digest  of  Justinian,  notwithstand- 
ing the  harmony  which  it  was  the  object  of  the  compilers  to 
introduce.  It  was  thought  that  a  third  school  of  eclectics, 
named  Ercistcundi  or  Miscellionesy  was  formed  during  the  time 
of  Adrian ;  but  this  must  be  considered  as  a  mistake  of  Cujas, 
who  first  set  up  the  theory. 

868.  If,  after  having  examined  the  changes  that  occurred  in 
the  jus  publicum^  we  look  at  the  jus  privatum^  we  shall  find 
that  in  the  matter  of  marriages,  ^(f^'coTnTnt^^a,  and  enfi»nchise- 
ment,  there  were  three  essential  innovations,  all  of  which  were 
brought  on  by  circumstances. 

*  EapedaUy  QaL,  ImHt,,  2,  §  195  et  aeq. 


x2 
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Section  LXX. 

Lex  Julia,  De  maritandis  ordinibus;  Lex  Papia  PopPiEA: 
called  also  Leges  Julia  et  Papia,  sometimes  Novjs 
Leges,  or  simply  Leges  on  Marriage  and  on  Pater- 
nity. 

869.  The  last  days  of  the  republic  were  marked  by  an 
astonishing  depravity  in  morals ;  the  marriage  of  citizens  (Justct 
nuptiai)  had  been  abandoned,  or  transformed  into  libertinism 
through  annual  divorces.  It  could  then  be  said  of  the  Roman 
ladies,  "  They  do  not  reckon  years  by  the  consuls  but  by  their 
husbands."  Celibacy  was  in  &shion.  Civil  wars  and  pro- 
scriptions had  left  great  voids  in  families ;  and  under  an  inun- 
dation of  slaves,  of  freed  men  or  of  foreigners,  the  race  of 
citizens  was  disappearing.  More  than  once  the  censors  had 
pointed  out  the  danger.  Augustus  tried  to  remedy,  by  laws 
and  fiscal  measures,  the  corruption  of  morals  and  the  exhaustion 
of  the  legitimate  population.  A  former  plebiscitumy  proposed 
with  that  object,  on  the  marriage  of  the  two  orders,  lex  Julioj 
De  maritandis  ordinibuSy  after  having  &iled  the  first  time 
before  the  vote  of  the  comitia,  B.C.  18,  had  at  last  been  adopted 
more  than  twenty  years  subsequently,  a.d.  4.  There  is,  how- 
ever, a  diflference  of  opinion  as  to  these  dates,  and  more 
recent  writers  set  the  failure  of  the  proposed  plebiscitum  at 
B.C.  28,  and  the  passing  of  it  at  B.C.  18.  A  second  law,  the 
lex  Papia  Poppma^  some  years  afterwards,  a.d.  9,  completed  the 
enactments  on  this  subject.*  The  title  technically  adopted  by 
the  Boman  jurists  for  their  commentaries  on  these  legislative 
measures  was  that  of  ad  legem  Juliam  et  Papiam^  and  the  ex^ 
j)ression  lex  Julia  et  Papia^  which  is  frequently  to  be  met  with 
in  their  writings,  made  people  think  that  the  first  of  these  laws 
was  incorporated  in  the  second,  so  as  to  form  one.  Neverthe- 
less, jurists  frequently  quote  these  laws  separately,  citing  either 

*  *« Papia  Poppfca,  qnam  senior  An-  hook  on  these  laws, 
gustns,  poet  Julias   rogationes,    inci-  ^'HSncb-is  Lhu  title  which  is  constantly 

tandiscoelibnmpoenifletangendoffirario,  to  he  met  with  in  the  Digest  of  Jnsti- 

sanxerat/*    (Tacitus,  Annal.  iii.  §  25.)  nian,  at  the  head  of  the  fragments  of 

Ortolan's  learned  colleagae,3i»-Machft:,  those  commentaries  which  are  inserted 

Jardy  has  published  a  very  interesting  in  it 
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the  lex  Julia  or  the  lex  Papia.  And  the  title  novcB  legesy  or 
simply  legesy  the  laws  par  excellence^  designates  them  collec- 
tively. 

870.  This  was  a  considerable  code :  the  most  extensive  after 
the  laws  of  the  Twelve  Tables,  and  one  which  produced  a  great 
impression  upon  society.  Not  only  marriage,  but  everything 
even  remotely  connected  with  it — ^betrothal,  divorce,  dower,  gifts 
between  husband  and  wife,  concubinage,  inheritance,  and  the 
period  allowed  for  entrance  upon  it,  legacies  and  their  devolu- 
tions, dies  cedenSf  the  capacity  or  the  incapacity  of  beneficiaries 
to  receive — ^in  fine,  the  rights,  privileges  or  particular  dis- 
pensations granted  under  divers  special  circumstances  to  fathers 
or  to  mothers  who  had  children,  or  who  had  a  specified  number. 
The  whole  legislation  on  these  subjects  formed  an  important 
body  of  fresh  regulations,  which  come  into  contact  in  a  greater 
or  less  degree  with  many  parts  of  the  civil  law.  And  therefore 
the  commentators  of  whom  we  were  speaking  just  now,  among 
whom  were  some  of  the  most  eminent  jurists,  did  not  overlook 
the  lex  Papia.  And  the  number  of  fragments  of  these  various 
commentaries  entitled  ad  legem  Papiam,  which  we  still  find  in 
the  Digest  of  Justinian,  are  evidence  of  the  deep  impression 
that  this  efibrt  of  legislation  had  left  in  jiirisprudence.  The 
best  attempt  at  the  exposition  of  this  law,  up  to  our  time,  is 
that  made  by  Heineccius.  But  the  discovery  of  the  Institutes 
of  Gains  has  supplied  us  with  some  valuable  information,  and 
has  enabled  us  to  correct  several  errors  into  which  our  pre- 
decessors were  led  by  the  absence  of  documents.^ 

871.  The  lex  Julia  and  the  lex  Papia  Poppma  divided  the 
whole  of  Boman  society  into  two  distinct  classes :  1st,  by  virtue 
of  the  lex  Julia^  the  unmarried  {ccelibes)  and  the  married ;  2nd, 
by  virtue  of  the  lex  Papia,  persons  without  children  {orbi\  and 
those  who  had  some  (patres  or  matres). 

The  word  ccelebs,  living  in  celibacy,  was  not  understood  in 
the  sense  which  it  bears  now ;  it  meant  any  one  who  was  not 
married,  whether  a  widower,  a  widow  or  divorced;  whence  arose 


1  Gai.,  InstU,,  2,  §  206  et  seq.,  §  286,  &c. 
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the  necessity^  in  order  to  escape  the  penalties  of  the  kx  JuKa, 
after  the  dissolution  of  the  first  marriage  immediately  to  con- 
tract a  second.  Women  were  the  only  persons  who  enjoyed  a 
vacatio  or  right  to  a  certain  delay :  that  is  to  say^  one  year 
from  the  death  of  a  husband,  six  months  from  the  time  of  a 
divorce,  periods  which  the  lex  Papia  prolonged  to  two  years, 
and  to  eighteen  months  respectively.  It  was  necessary,  more- 
over, that  the  marriage  should  not  be  contracted  in  contraven- 
tion of  certain  new  injunctions  or  prohibitions  which  were  con- 
tained in  the  lex  Julia,  and  which  we  find  enumerated  under 
one  of  the  headings  of  the  Regul<B  of  Ulpian  (tit.  16),  unf<H> 
tunately  partly  lost.  Except  within  these  conditions,  marriage 
was  insufficient  to  prevent  persons  from  being  classed  as  coelibes, 
and  to  secure  them  from  the  consequences  of  being  so  classed. 

The  word  orbiis  meant  a  person  who  being  married  had  not 
at  least  one  legitimate  child  living:  it  was  not  sufficient  to  have 
had  children ;  it  was  necessary  to  have  at  least  one  still  living 
at  the  period  when  the  enjoyment  of  the  rights  attached  to  the 
status  of  &ther  accrued.  The  adopted  child,  who  was  first 
reckoned  as  such,  was  afterwards  excluded  by  a  senatus-^on" 
sultuniy  which  Tacitus  mentions  {Ann*,  15,  §  19).  The  mar- 
riage of  which  the  child  was  issue  was  also  obliged  to  be  in 
conformity  with  the  regulations  of  the  leges  Julia  et  Papia,  in 
de&ult  of  which  the  child  would  not  have  been  reckoned 
qualified  to  give  the  status  and  the  privileges  of  a  father.  It 
is  to  be  noticed,  that  as  a  consequence  of  Soman  ideas  oon- 
ceming  the  constitution  of  the  family  and  paternity,  this  con- 
dition of  the  legitimacy  and  of  the  existence  of  the  child  is 
rigorously  appUed  to  the  fiither  only.  As  for  the  woman,  the 
lex  Papia  gives  room  to  other  ideas:  whether  the  ofi&pring 
was  legitimate  or  not,  it  was  fecundity  that  was  rewarded;  if 
she  could  reckon  three  confinements,  being  ingenua,  or  four  if  an 
enfi»nchised  {ter  quaterve  enixa),  she  had  the  jus  liberorum. 

The  leges  Julia  et  Papia  Poppcea  were  combined  in  such  a 
manner  as  to  grant  rewards  of  various  kinds  to  those  who  were 
married  and  &thers,  and  to  punish  with  various  disabilities  those 
who  had  no  children  (orbi),  and  more  severely  still  unmarried 
persons  (ccelibes).     The  most  vulnerable  point,  and  that  on 
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which  the  legislature  struck  with  the  greatest  eiSect^  was  the  right 
of  profiting  from  testamentary  dispositions.  The  leges  Julia  et 
Papia  PoppcBa  did  not  take  away  from  the  calibes  or  firom  the 
orbi  the  capacity  of  being  instituted  heirs  or  of  realizing  legacies. 
Such  provisions  made  to  their  advantage  remained  valid  in 
principle^  according  to  the  ordinary  rule;  they  continued  to 
say  of  them^  conformably  to  this  law  and  in  technical  language^ 
that  they  had  the  testamenii  f actio.  What  the  leges  Julia  et 
Papia  withdrew^  in  different  proportion^;  from  the  calibes  and 
from  the  orbi,  was  the  right  to  take  those  testamentary  gifts 
which  might  have  been  bequeathed  to  them  (jus  capiendi  ex 
testamento),  unless  they  had  previously  obeyed  the  provisions  of 
those  lawS;  and  a  certain  period  was  even  allowed  to  them  that 
they  might  put  themselves  in  a  position  to  be  in  conformity 
with  the  law  on  this  head.  The  unmarried  person  (coelebs) 
could  not  take  any  part  of  what  had  been  left  him;  the  orbus 
could  only  take  one-half.  A  period  of  a  himdred  days  from 
the  death  of  the  testator^  or,  to  speak  more  in  accordance  with 
the  new  order  of  things^  from  the  opening  of  the  will,  was  given 
to  unmarried  persons  to  contract  marriage,  and  probably  also  to 
married  citizens^  although  the  positive  authority  of  the  texts  is 
wanting  on  this  last  point,  to  see  whether  in  the  meanwhile 
^me  legitimate  child  might  not  be  born  to  them. 

878.  From  the  date  of  the  enactment  of  the^  laws  the  dis- 
tinction between  the  two  rights  testamenii /actio,  or  that  of  being 
validly  instituted  heir  or  having  a  claim  to  other  testamentary 
gifts,  and  the  jus  capiendi  ex  testamento,  or  that  of  being  per- 
mitted to  realize  testamentary  gifi;s,  became  established;  and 
the  separation  between  the  two  became,  as  time  went  on,  more 
and  more  strongly  marked,  until  at  a  much  later  period,  through 
other  legislative  changes,  this  distinction  again  disappeared. 

873.  Thus,  then,  testamentary  dispositions,  the  institution 
of  heirs,  or  legacies,  although  valid  according  to  civil  law,  fell, 
as  it  were,  under  the  operation  of  the  leges  Julia  et  Papia,  in 
aU  or  in  part,  out  of  the  hands  of  the  person  who  had  a  claim 
to  them,  and  were  therefore  called  caduca.     This  adjective. 
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caducusy  caducuy  cttducum,  denoting  a  quality  so  often  charac- 
teristic of  testamentary  dispositions,  was  transformed  into  a  sub- 
stantive, and  became  a  common  expression,  and  the  caduca 
held  an  important  place  in  the  writings  of  jurists,  and  materially 
influenced  the  domestic  life  of  the  citizens.  The  literature  of 
those  times,  the  works  of  historians  and  essayists  as  well  as 
poets,  are  full  of  allusions  to  this  caduca  and  to  the  deep  im- 
pression made  upon  society  by  these  laws. 

The  forfeitures  resulting  from  provisions  of  the  ancient  civil 
law  were  affected  by  these  enactments,  and  bequests  thus 
affected  were  assimilated  to  the  caduca  and  treated  in  the  same 
manner ;  they  were  described  in  jurisprudence  as  being  in 
causa  caduciy  that  is  to  say,  in  the  condition  of  the  caduca, 

374,  Our  great  interpreters  of  Roman  law  in  the  sixteenth 
and  seventeenth  centuries  could  form  but  an  incomplete  notion 
of  the  rewards  of  paternity,  the  traces  of  which  they  found  in 
histories  and  literature  generally,  and  in  some  fragments  of 
works  on  Roman  jiurisprudence.  Nor  could  they  imderstand 
what  the  destination  was  which  was  given  by  the  leges  Julia  et 
Papia  to  the  dispositions  caduca  or  in  causd  caduci — ^they 
lacked  documentary  evidence  on  the  subject.  It  was  generally 
believed  that  the  caduca  were  directly  vested  in  the  treasury, 
and  thus  current  opinion  exaggerated  the  fiscal  character  of  the 
leges  Julia  et  Papia,  which  were  sometimes  called,  on  account 
of  their  principal  provisions,  caducary  laws. 
The 

Jam  pater  es  I    .    .    . 
of  Juvenal, 

Legatnm  omne  capis,  nee  non  et  dalce  cadncnm, 

was  not  well  understood.  We,  however,  can  read  all  the  details 
of  it  in  the  Institutes  of  Gains.  It  is  now  known  that  the 
lex  Papia  gave  those  portions  which  were  in  causd  caduci  not 
in  virtue  of  the  provisions  of  the  wiU,  but  of  its  own  provisions, 
to  the  heirs  and  to  the  legatees  contained  in  the  wiU  who  had 
children  {patres) ;  taken  away  from  one,  apphed  to  another,  the 
caduca  were,  at  the  same  time,  a  punishment  ibr-sterihty  And  a 
reward  for  legitimate  procreation.     It  was  not  a  right  conferred 
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by  the  will  to  take  lapsed  devises  or  bequests,  but  a  right  con- 
ferred by  law ;  and  therefore  the  technical  name  whbjus  caduca 
vindicandi,  the  right  to  claim  the  caduca.  And  this  mode  of 
acquisition  was  reckoned  among  the  means  of  acquiring  the 
Koman  dominium  in  virtue  of  the  law  {ex  lege).^  The  lex 
Papia  determined  exactly  the  order  in  which  the  patres  in- 
scribed in  the  will  should  be  allowed,  as  the  price  of  their 
paternity,  to  claim  the  caduca^  and  it  was  only  for  want  of 
any  heir  or  legatee  having  children  that  the  caduca  were  swept 
into  the  cerarium  or  treasury  of  the  people;  in  order,  says 
Tacitus,  that  &iling  the  rights  of  paternity  it  might  be  the 
people,  as  being  the  common  father,  who  should  come  forward 
and  realize  the  forfeited  gifts.'  I  suspect  the  sentence  of 
Tacitus  is  an  extract  from  some  statement  of  objects  and  rea- 
sons, or  official  panegyric  upon  the  lex  when  under  discussion. 

876.  The  leges  Julia  et  Papia  exempted  certain  persons  from 
their  provisions ;  some  on  accoimt  of  age,  others  of  some  in- 
capacity to  comply  with  the  requisitions  of  these  laws ;  others 
again  by  reason  of  cognation  or  alliance.  These  are  the  per- 
sons who  are  described  in  works  on  jurisprudence  under  the 
title  of  personcB  excepttEy  and  as,  in  virtue  of  the  dispensation  or 
exemption  in  which  they  found  themselves,  they  were  allowed 
to  receive  entire  the  testamentary  gift»  which  were  made  to 
them,  the  Boman  jurists  have  styled  them  solidi  capaces; 
which  does  not  much  resemble,  I  think,  the  Latin  of  the  time 
of  Augustus. 

876.  Lastly,  the  ascendants  and  descendants  of  the  testator 
to  the  third  degree  were  placed  in  a  much  better  position. 
"  The  legislator  had  blushed,"  says  a  constitution  of  Justinian^ 
**  to  impose  his  yoke  on  such  persons  "  {suum  imponere  jugum 
erubuit),  and  he  preserved  to  them  in  consequence  the  enjoy- 
ment of  their  ancient  rights.  The  Roman  jurists  have  said  of 
them  that  they  had  the  jus  antiquum  in  caducis.     Thus  main- 

*  Ulp.,  Regnl.y  19,  §  17.  vacantia  teneret."     Tacit.,   Ann.,  3, 

>  Gai.,  Imtit,,  2,  \\  206,  207.  §  28.    Also  Gains,  2,  §  286 :  "  Aut,  si 

'  *<  Ut  si  a  privilegiis  parentnmcessa-      nuUos  liberos  habebant,  ad  populnm." 


retnr,    relnt  paroDS  omniom  populos 
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tained  in  the  enjojiuent  of  their  ancient  civil  rights,  without 
considering  whether  they  were  mamed  or  luunarried,  whether 
thej  had  children  or  not,  ihej  came  not  onlj  to  receiye  the 
corpus,  in  succession  to  their  ancestors  or  to  their  descendants, 
of  the  testamentary  gifts  specifically  left  to  them,  but  also  ta 
take,  according  to  the  rules  of  the  ancient  right  of  accreticm^ 
the  portions  caduca  or  in  eausd  caduci  if  there  were  any. 

877.  Such  were  the  leges  Julia  et  Papia  Poppma,  which, 
suppressed  in  part  by  a  constitution  ofjQaracalla,  as  to  the 
privileges  of  paternity  relative  to  the  claim  upon  the  caduca,  and 
by  Constantine  to  the  penalties  for  celibacy,  were  only  com- 
pletely and  textuaUy  abrogated  by  Justinian.  Their  extinctioa 
was  therefore  gradual.  This  final  destiny  of  the  caducary  laws 
is  not,  historically,  without  its  difficulties.  Among  these  are 
serious  doubts  as  to  the  effects  which  should  be  attributed  to  the 
constitutions  of  Caracalla,  of  Constantine,  and  of  Justinian. 
We  shall  shortly  examine  this  question  when  we  pass  in  review 
the  legislative  measures  of  these  emperors. 


Section  LXXI, 

FiDEiooMMisaA — Codicils  ( CodiciUi), 

878.  There  were  certain  testamentary  dispositions  which 
were  void  according  to  civil  law ;  the  testator  who  wished  to 
make  them  could  only  entrust  them  to  the  good  faith  of  his 
heir  {^ei  comm%ttere\  and  ask  him  to  be  good  enough  to 
execute  them.  Those  dispositions  were  called  fideicontmis^a^ 
On  the  other  hand,  every  wish  of  the  deceased  was  also  void  if 
it  had  not  been  legally  expressed  in  the  will,  appropriate  for- 
malities having  been  observed.  Written  down  without  any 
solemnity,  these  codidlli  were  only  a  prayer  addressed  to  the 
heir,  who  was  left  firee  to  accede  to  it  or  not  as  he  pleased. 
However,  in  proportion  as  it  was  left  optional  by  the  law,  the 
more  public  opinion  was  brought  to  bear  on  the  man  who 
wished  to  take  advantage  of  his  fiieedom.     Augustii^s,  who  was 
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several  times  instituted  heir,  made  it  a  point  of  duty  to  execute 
the  trusts  imposed  upon  him ;  he  ordered  even  the  consuls  to 
exert  their  authority  to  protect  the  wishes  of  the  testator,  when- 
ever equity  and  good  faith  should  require  it.  General  custom 
and  good  feeling  confirmed  these  decisions,  and  the  principle 
soon  came  to  be  so  ftilly  recognized  that  few  wills  were  made 
without  fideicommissa  and  without  codicils.  It  became  neces- 
sary, as  we  shall  see,  at  last  to  create  two  firesh  praetors,  for 
the  special  piurpose  of  dealing  with  these  matters,  who  decided 
each  case  extraordinarily,  without  sending  it  before  a  judge, 
upon  its  merits.^ 


Section  LXXII. 

Ejntrakchiseiient— Lex  ^lia  Sentia— Lex  Fukia 
Caninia. 

879.  The  wars  of  Marius  and  of  Sylla,  of  Pompey  and  of 
Csesar,  arming  thousands  of  slaves,  had  thrown  into  Borne 
legions  of  fireedmen ;  distant  victories,  accumulating  captives  in 
Italy,  multiplied  the  number  of  freedmen  but  diminished  their 
valour.  Citizens  enfiranchised  their  slaves  to  increase  the 
number  of  clients,  sometimes  in  order  that  the  slave,  having 
become  a  citizen,  should  receive  his  share  in  the  gratuitous  dis- 
tributions; but  more  frequently  at  the  moment  of  death,  in  order 
that  a  long  retinue  of  freedmen,  with  a  cap  of  liberty  on  their 
heads,  might  follow  the  funereal  car.  The  lex  jElia  Sentia 
and  the  lex  Furia  Caninia  put  restrictions  on  these  practices. 
We  shall  have  to  examine  these  laws  when  we  come  to  consider 
the  Institutes  of  Justinian,  for  they  were  prolonged  down  to 
that  epoch. 

380.  We  must  not  leave  the  reign  of  Augustus  without  an 
allusion  to  an  event  which,  though  almost  unperceived  in  the 
Roman  empire,  was  destined  to  change  the  face  of  that  empire, 
and,  later,  that  of  the  whole  universe.  It  was  in  the  year  of  the 
city  753,  fourteen  years  before  the  death  of  Augustus,  that 
Jesus  Christ  was  bom  in  a  village  of  Judsea. 

*  Instit.  2,  23,  Defideio.  hcereditatilmt,  §§  1  and  25,  De  eodiciUU, 
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A.D.  14.  Tiberius  Emperor. 

881.  Tiberius  had  been 'adopted  by  Augustus.  At  the 
death  of  the  latter  it  was  not  known  how  things  would  turn 
out ;  it  was  the  first  time  the  Roman  empire  had  to  pass  from 
one  emperor  to  the  other.  Tiberius,  indeed,  assumed  the 
government  in  fact ;  but  he  appeared  to  act  only  as  a  tribune, 
and  merely  to  settle  the  honours  that  were  due  to  the  memory 
of  his  father.  The  senators  in  their  hearts  knew  perfectly  well 
what  were  their  o>vn  rights,  but  they  were  in  suspense ;  their 
eyes  were  fixed  upon  the  emperor,  and  they  were  trying  to 
study  their  conduct  in  his.  We  read  in  Tacitus  how  well  that 
farce  was  played  out,  how  the  senators  entreated  the  adopted 
son  of  Augustus  to  accept  the  empire,  and  how  he  put  for- 
ward all  sorts  of  reasons  why  he  ought  to  refuse;  urged  that 
the  administration  should  be  lodged  in  the  hands  of  several 
persons  at  once,  or  that  some  one  should  be  associated  with 
him,  and  how  he  hastened  to  accept  when  he  feared  he  should 
be  taken  at  his  word.  The  first  years  of  his  reign  were  litde 
else  but  a  drama,  in  which  every  one  played  a  part.  The  part 
Tiberius  assumed  was  that  of  moderation,  of  simplicity,  and 
of  respect  for  the  laws ;  he,  however,  always  attained  his  object, 
and  his  natural  character  showed  itself  in  his  actions  or  in  his 
desires. 

Under  him  the  elections  were  transferred  from  the  people  to 
the  senate,  the  emperor  reserving  to  himself  the  right  of  desig- 
nating a  few  candidates.^  The  crime  of  high  treason  was 
extended  to  all  overt  and  covert  acts  inimical  to  the  emperor ; 
the  charge  of  treason  was  added  to  every  accusation,  and  this 
crime  was  proved  when  all  other  charges  failed.  And  then 
appeared  that  hideous  class  of  citizens,  the  informers.  The 
history  of  Tiberius  is  little  else  but  a  long  enumeration  of 
sentences  of  death  pronounced  by  the  senate,  to  whom  the 
prosecution  of  that  crime  had  been  referred. 

882.  The  most  striking  provision  in  the  civil  law  of  that 
reign  is  the  division  of  the  freedmen  into  two  classes,  the 
enfi^nchised  citizens  and  the  enfi^nchised  Latini  Juniani.  This 

*  Tadt,  Ann^  1,  c.  15. 
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distinction^  which  was  the  work  of  the  lex  Junta  Norhana^ 
depended  on  the  mode  of  enfranchisement,  and  of  some  other 
circumstances ;  the  one  acquired  entire  Hbertjr  and  the  qualifi- 
cation of  citizens,  the  others  a  lesser  degree  of  liberty  and  only 
the  rights  of  the  Latin  colonists. 

We  are  of  the  opinion  of  those  who  place  this  lex  Junia 
Norbana  in  a.d.  19,  under  Tiberius.  It  was  later  by  fifteen 
years  than  the  caducary  laws  of  Augustus,  calculating  from  the 
date  of  the  lex  Papia.  Following  in  the  wake  of  these  laws  it 
was  a  new  application  to  the  enfi^nchised  Latini  Juniani  of 
the  distinction  between  the  iestamenti  factio,  or  the  capacity  of 
making  wiUs,  and  the  jus  capiendi  ex  testamentOy  or  the  capa- 
city of  receiving  under  a  will,  and  thus  gave  rise  to  a  new 
source  of  carfwca,— hence  the  term  nov<B  leffes^ 

883.  The  jurists  of  note  in  this  reign  are  Sabinus  (Masurius 
Sabinus)  and  Nerva  the  fether  (M.  Cocceius  Nerva) ;  the  former 
the  successor  of  Capito,  who  gave  his  name  to  the  school  of  the 
Sabinians,  the  latter  the  successor  of  Labeo;*  Proculus  (Sem- 
pronius  Proculus,  fi^.  37;  and  Cassius  (C.  Cassius).  The 
former  succeeded  Nerva,  giving  his  name  to  the  school  of  the 
Proculeians,  originated  by  Labeo;  the  latter  succeeded  Sabinus. 

884.  The  period  of  the  emperors  was  that  in  which  the 
study  of  civil  law  made  the  greatest  stride :  jurists  were  multi- 
plied, and  numerous  works  on  law  made  their  appearance.  All 
the  principles  of  law  were  developed  and  connected  together; 
and  jurisprudence  became  a  great  science,  closely  studied  in 
every  branch.  Political  rights,  however,  did  not  undergo  much 
change;  for  despotism  is  not  an  innovator.  Augustus  had 
laid  down  all  the  fimdamental  bases  of  absolute  power;  and 
his  successors  had  only  to  allow  them  to  be  consolidated  by 
time.  New  institutions  are  rarely  met  with,  even  at  long  in- 
tervals. Political  agitations  and  disturbances  had  another 
object  than  formerly.  In  a  republic,  which  is  a  reign  of  law, 
political  agitation  is  directed  to  bringing  about  a  change  of 

'  See  Ortolan's  Inst,,  vol.  ii.  pp.  65,  can  onlj  give  their  names ;  the  fipnrea 

71 9,  bis.  indicate  the  nnmber  of  f ragmentfl  which 

'  We  shall  indicate  nnder  each  em-  have  been  borrowed  from  them  as  laws 

peror  the  principal  jurists,  even  if  we  in  the  composition  of  the  Digest. 
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laws;  under  a  de^potigm  it  is  aimed  at  change  of  masters. 
This  truism  suggests  the  charaoter  of  the  history  of  this  period: 
Tiberius  is  suffocated  by  Caligula,  who  hastens  to  succeed  him; 
Caligula  is  sacrificed  to  a  conspiracy  of  knights  and  senators, 
and  Claudius,  carried  to  the  Ihrone  by  prsetorian  guards,  is 
poisoned  by  liis  wife;  Nero  is  compelled  to  stab  himself;  Galba, 
elected  by  the  legions  of  Spain,  cut  to  pieces  by  the  pnetonans; 
Otho  and  so  many  others  meeting  a  like  fiite.  It  is  unneces- 
sary to  dwell  in  detail  on  such  eyents  as  these:  it  is  suificient 
to  point  at  them  as  the  inevitable  consequences  of  the  £fystem  of 
government  adopted  by  the  fiomans  and  of  the  conduct  of  their 
emperors,  and  this  reflection  is  the  only  profit  we  can  draw  fitnn 
their  study.  Our  remarks  wiU  be  confined  to  giving  a  list  of 
the  emperors  who  succeeded  each  other,  with  indications  of  a 
few  trifling  changes  which  they  introduced,  the  names  of  the 
most  illustrious  jurists,  with  the  nature  and  the  character  of 
their  works. 

Emperobs. 

A.D.  37.  Caligula  (Caius  Csssar,  eoff.  Caligula). 
„    41.  Claudius. 

Under  the  latter  were  ci^eated  the  two  prmtores^fidei- 

commissariiy  of  whom  we  have  already  spoken. 
„    54.  Nero. 

„    68.  Galba  (Servius  Sulpicius). 
„    69.  Otho. 
„      „    Vitellius. 
„    70.  Vespasian. 
„    79.  Titus. 

Under  the  latter  one  of  the  pnEtoresfideicomrnissarii 

created  under  Claudius  was  suppressed* 
„    81.  Domitian. 
„    96.  Nerva. 
„     98.  Trajan.    (Ulpiufi  Trajanus  Crinitus,  a  senatu  optimi 

cognomine  appellatus.) 

The  following  jurists  flourished  under  this  emperor : — 
Celsus  the  younger  (P.  Juventius  Celsus,  firag.  142). 
Neratius  Prisons  (firags.  64). 
Prisons  Javolenus  (frags.  206). 
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Empekob. 
A.D.  117.  Adrian  (-^lius  Hadrtanub), 

886.  The  reign  of  Adrian  has  been  remarked  as  forming  a 
new  epoch  in  legal  history.  It  is  true  that  under  this  emperor 
the  division  of  Italy  into  four  provinces,  entrusted  to  persons  of 
consular  dignity,  took  place ;  also  the  creation  of  two  imperial 
councils,  the  germ  and  the  character  of  which  we  have  already 
indicated^  under  the  name  of  consistory  and  auditory  (consisto^ 
riufHy  auditorium  principis);  also  the  c(»nmencement  of  the 
civil  jurisdiction  of  the  prsBtorian  prefects,  who  up  to  that  time 
had  been  regarded  only  as  military  authorities ;  also  the  institu- 
tion of  appeals  {appellatio  provocatio\  which  permitted  the 
parties,  condemned  by  a  judicial  authority,  to  resort,  within  a 
given  time,  to  the  superior  magistrate,  and  sometimes  even  to 
the  emperor,  who  constituted  the  last  and  highest  court  of 
appeal.  But  the  events  which  have  the  most  interest  for  us 
are  the  commencement  of  the  imperial  constitutions ;  the  ex- 
tinction of  the  right  which  the  magistrates  had  always  enjoyed  of 
publishing  edicts ;  and  the  permission  restored  to  the  juriscon- 
sults of  giving  answers  on  points  of  law  without  being  specially 
authorized.  All  these  alleged  changes,  however,  may  be  dis- 
puted. We  have  already  shown  that  the  imperial  constitutions 
existed  under  Augustus;  let  us  examine  the  modifications 
which  the  jus  honorarium  and  the  responsa  prudentum  under- 
went 


Section  LXXIII. 
JuB  Honorarium— The  Edictum  Perpetuum  of  Salvius 

JULIANUS. 

886.  A  work  on  the  edict  appeared,  in  the  time  of  Adrian, 
under  the  title  of  edictum  perpetuum^  a  title  for  a  long  timie 
applied  to  the  annual  edicts  of  the  magistrates  in  opposition  to 
the  occasional  edicts  which  some  peculiar  circumstances  might 


Vido  snpra,  §  345. 
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render  expedient.^  What  was  that  work  ?  its  aim,  its  effect  ? 
It  was,  or  it  appears  to  have  been,  a  methodical  arrangement 
of  the  praetorian  law,  of  the  various  edicts  published  up  to  that 
time,  and  of  the  provisions  established  by  common  use.  Its 
author,  Salvius  Julianus,  was  an  illustrious  jurist  of  that  epoch, 
who  held  the  office  of  praetor.  Before  his  time,  however,  similar 
arrangements  had  been  made  by  praetors  who  had  preceded  him. 
Pomponius,  in  his  abridged  exposition  of  the  History  of  Roman 
Law,  cites  Aulus  Ofilius,  one  of  the  intimate  firiends  of  Caesar 
{CcBsari  familtarissimus),  as  having  been  the  first  to  publish 
a  carefully-made  collection  of  the  edicts  of  the  praetors,  edictum 
prcBtoris  primus  diligenter  composuiU^ 

387.  Many  have  thought  that  firom  the  moment  it  was  promul- 
gated the  magistrates  were  ordered  to  conform  to  its  provisions, 
and  that  they  were  restrained  from  the  right  of  pubUshing  edicts 
themselves.^     It  must  be  admitted  that  this  prohibition  would 


»  Vide  snpra,  §  288. 

«  Dig.  1,  2,  De  orig,  jur,,  2,  §  44, 
f.  Pomp. 

'  It  may  be  asked  whether  the  Edic- 
tum Ferpetnnm  was  the  independent 
work  of  a  jurist,  or  whether  it  was  the 
resnlt  of  an  order  eiven  bj  the  emperor 
and  clothed  with  a  legLslative  character. 
Was  it  published  with  the  intention  of 
its  being  perpetual  ?  and  was  the  right 
taken  from  the  magistrates  of  publish- 
ing their  respective  edicts  ?  These  are 
two  questions  worthy  of  consideration. 
It  was  Salvius  Julianus  who  composed 
the  JSdictvm  Perpetuum,  Eutropius 
savs,  when  speaking  of  him:  "Qui 
sub  divo  Adriano  ^rpetuum  composuit 
edictum  "  (lib.  viii.  Emperor  Julian) ; 
and  Aurelins Victor:  "Primus  edictum, 
quod  varie  inconditeque  a  praetoribus 
promebatur,  in  ordinem  composuit" 
{De  Ceesaribus,  §  19).  But  this  work 
was  not  simply  a  commentary  upon  the 
edicts.  This  is  clear  in  the  first  in- 
stance from  its  title.  Had  it  been  a 
commentary,  it  would  have  taken  the 
name  of  ad  edictuvi,  and  not  that  of 
edictum  perpetuum.  In  addition  to 
this  we  have  two  texts,  which  tell  us 
that  the  emperor  took  part  in  its  con- 
struction.   These  are  two  passages  in 


Justinian— the  one  in  Greek,  the  other 
in  Latin ;  the  following  is  the  former : 
"  The  divine  Adrian  of  happy  memory, 
when  he  had  collected  together  all  the 
prsetors,  published  all  their  annual 
edicts  with  the  assistance  of  the  illas- 
trious  Julianus,  and  said  publicly  that 
if  tiiere  was  any  case  which  had  not 
been  provided  for,  the  magistrates  should 
endeavour  to  decide  it  by  an  induction 
from  the  already  existing  rules."  Code 
1,  17,  De  veter.  jur,  enucl.,  const.  8, 
§  18.  The  second  is:  "Cum  et  ipse 
Julianus  legum  et  edioti  perpetui  tub- 
tilUsimus  conditor,  in  suis  libris  hoc 
retulerit:  nt  si  quid  imperfectnm  in- 
veniatur,  ab  imperiali  sanctione  hoc 
repleatur;  et  non  ipse  solus,  sed  et 
divus  ffadriofiug  in  oampontione 
edioti,  et  senatusconsnUo  guod  earn 
secutus  est,  hoc  apertissime  definivit 
ut  si  quid  in  edicto-  positum  non  in- 
veniatur,  hoc  ad  ejus  regulas  ej usque 
conjecturas  et  imitationes  possit  nova 
instmere  auctoritas."  Ibid,  const.  2,  §  10. 
It  is  therefore  evident  that  it  was 
Adrian  himself  who  caused  these  edicts 
to  be  compiled ;  and  this  was  followed 
by  a  senatus-consnltum,  probably  with 
the  intention  of  confirming  it.  For 
these  reasons  it  may  be  stated  that  the 
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accord  with  the  progress  of  imperial  authority — ^the  emperor 
wielding  supreme  power,  and  issuing,  as  from  the  fountain  source 
of  authority,  his  decrees,  rescripts  and  edicts,  would  be  inclined 
to  prevent  the  magistrates  from  sharing  these  powers  with  him- 
self. Nevertheless  there  are  several  reasons  for  supposing  that 
they  did  preserve,  even  after  the  time  of  Adrian,  their  original 
privileges;  and  aU  we  can  say  as  to  the  result  of  the  edictum 
perpetuum  of  Salvius  Julianus  is,  that  the  prastors  were  obliged 
to  adopt  its  provisions  and  to  conform  thereunto;  and  they  had 
only  the  right  of  adding  such  accessory  rules  and  forms  as  the 
course  of  events  or  altered  circumstances  might  render  neces- 
sary. It  is  easy  to  understand  that  their  powers  would  be 
limited  in  this  way;  for  at  this  time  the  praetorian  law  was 
completely  developed  and  had  attained  that  point  at  which 
further  development  was  impossible. 


ediotvm  perpetuum  was  called  edietum 
D.  Hadriani.  The  second  qnestion  is 
more  difficnlt  to  answer.  The  epithet 
perpetuum  giren  to  this  edict  must  not 
be  taken  as  conclosiye  evidence  that  it 
was  promnlgated  with  the  yiew  to  its 
being  final  as  to  fntnrity,  the  phrase 
edictum  perpetuum  haying  been  for  a 
long  time  employed  by  &e  prators; 
that  is  to  say,  in  order  to  indicate  an 
edict  which  should  be  permanent 
throughout  the  year  (yide  §§  274  and 
288)  ;  bnt  that  which  may  not  be  con- 
cluded from  the  epithet  given  to  it, 
may  be  from  the  reflection  that  Adrian 
would  not  have  attached  so  much  im- 
portance to  the  work  he  had  in  hand ; 
nor  would  he  have  invested  it  with  his 
sanction,  and,  as  it  would  appear,  with 
that  of  the  senate  also,  had  his  object 
been  simply  to  give  it  effect  for  one 
year. 

However,  there  is  a  passage  in  Gains, 
who  is  of  a  later  date  than  Adrian,  to 
the  effect  that  the  magistrates  continued 
to  publish  their  edicts:  "Jus  antem 
edicendi  habent  magistratns  populi; 
Bed  amplissimum  jus  est  in  edictis  duo- 
rum  prsBtorum,  urbani  et  peregrini,  quo- 
rum in  provinciis  jurisdictionem  prse- 
sides  eamm  habent;    item  in  edicto 


ledilium  curulium,  quorum  jurisdictio- 
nem in  provinciis  populi  qusBstores  ha- 
bent; nam  in  provincias  Csosaris  om- 
nino  quffistores  non  mittuntur,  et  ob  id 
hoc  edictum  in  his  provinciis  non  pro- 
ponitur."    Gai.,  Itutit.,  1,  §  6. 

Nor  is  it  possible  to  suppose,  that 
had  the  magistrates  lost  then:  right  of 
making  edicts,  Gains,  who  lived  so 
near  the  time  of  Adrian,  so  far  from 
not  roeaking  of  such  a  change,  would 
say  that  the  magistrates  possessed  this 
right  Nor  would  he  have  accurately 
disting^uished  the  various  edicts.  How 
could  he  have  added  that  qusestors 
were  not  sent  into  Caesarian  provinces, 
nor  had  they  in  those  provinces  this 
species  of  edict.  What  &en  must  be 
our  conclusion  ?  On  the  one  hand  that 
the  edictum  perpetuum  received  a 
species  of  legislative  authority  and  be- 
came a  general  and  special  law — a 
branch  of  the  ju9  honorarium.  On 
the  other,  that  this  did  not  prevent  the 
magistrates  from  publishingtheir edicts, 
which,  however,  tney  conformed  to  the 
edictum  perpetuum^  adding  those  ne- 
cessary provisions  which  the  course  of 
time  or  altered  circumstances  necessi- 
tated. 
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Section  LXXIV. 


The  Advice  and  the  Opinions  or  the  Jurists  (&«- 

tentitB  et  Opiniones). 
The  express  Authority  conferred  by  the  Rescript 

OF  Adrian. 

888.  The  rescript  addressed  by  Adrian  to  those  praetorian  per- 
sonages who  demanded  from  him  the  privilege  of  giving  responsa 
has  been  preserved  by  Pomponius  and  is  in  the  following 
terms: — **  Hoc  non  petty  sed  prtsstari  solere:  et  idea  si  quis 
fiduciam  aui  kaberety  deleetari  si  populo  ad  respondendum  se 
prtBparareU^^ 

This  passage  clearly  contains  a  witticism^  the  point  and 
meaning  of  which  is  however  lost  to  us.  Spartian^  in  his  Life 
of  Adrian  (sect.  19),  says  that  he  was  fond  oi  jeux  des  mots 
and  raillery :  ^^joca  ejus  plurima  exstanty  nam  fuit  dicaculus.^ 
Such  being  the  case,  did  he  by  this  answer  mean  to  say  that 
the  privilege  of  giving  responsa  was  not  a  thing  to  be  asked 
from  a  prince,  but  was  one  which  was  due  to  those  who  were 
worthy  of  it  ?  or  that  it  was  not  a  matter  of  &vour  but  a  mark 
of  public  confidence?  Or  again,  that  it  was  not  a  thing  to  be 
petitioned  for,  but  to  be  conferred  without  solicitation,  on  the 
same  principle  that  honours  and  distinctions  are  supposed  to  be 
granted  in  these  days  ?  The  real  point,  however,  of  this  phrase 
is  lost  to  us.  Thus  much,  however,  is  certain,  that  the  answer 
of  Adrian  is  the  opposite  of  that  which  took  place  from  the 
time  of  Augustus.  **JEt  ex  illo  tempore  peti  hoc  pro  henejicio 
eospity^  says  Pomponius*  **  Hoc  non  peti,  sed  prtBstari  solere^ 
said  the  emperor  Adrian  in  his  rescript.  And  so,  then,  as 
now,  in  the  bestowal  of  honorary  distinctions  theory  and  prac- 
tice were  two  different  things. 

But  independently  of  this  witticism  the  conclusion  itself  is 
not  less  obscure.     Did  the  emperor  Adrian  graciously,  and  in 

*  Dig.  1,  2,  De  origine  juris,  2,  §  47,  ceps  Hadrianns,  cum  ab  eo  viri  preetorii 
fr.  Pomp. :  "  Primus  divns  Angastas,  peterent  nt  sibl  liceret  respondere,  re- 
nt major  juris  anctoritas  haberetar,  Bcn^t  eAs,  hoc  non  peti,  sed  prastaH 
constitoit  at  ex  anctoritate  ejus  respon-  solere :  et  ideo  si  qms  fidaciam  sui  ha- 
derent :  et  ex  illo  tempore  peti  hoc  pro  beret,  deleetari  si  popalo  ad  responden- 
heneficio  ooepit,  et  ideo  optimus  prin-  dam  se  pr»pararet." 
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generous  terms^  concede  to  those  praetorians  that  which  they 
had  requested  ?  or  did  he  in  iact  refuse  their  request  till  they 
had  giren  proof  of  their  ability,  thus  sending  them  back  to 
exercise  the  fiiculty  common  to  all  of  giving  responsa,  but 
without  authority  ?  Or  did  he  in  &ct  wish  to  lay  it  down  as  a 
principle,  that  so  &r  as  he  was  concerned,  he  intended  to 
abstain  from  granting  that  authority  which  had  been  receired 
from  his  predecessors;  and  to  state  that  he  preferred  the  ancient 
custom  according  to  which  every  man  was  free  to  ascertain  his 
own  acquirements  and  to  seek  the  confidence  of  the  public? 
This  may  be  possible.  The  anecdote  is  interesting,  though 
enigmatical,  and  after  all  it  is  but  an  anecdote ;  and  it  would 
be  an  error  to  conclude  that  Adrian  had  abolished  the  rule 
established  by  Augustus  relatively  to  the  authorization  of  the 
jurists  to  give  responsa.  Whatever  might  have  been  the  senti* 
ments  of  Adrian,  as  expressed  in  this  anecdote,  later  jurists, 
when  referring  to  the  system  of  authorized  responsa,  speak  of 
it  as  still  existing. 

388.  It  is,  in  fact,  from  a  rescript  of  this  same  emperor,  so 
at  least  we  find  firom  Gains,  that  legal  force  was  first  given  to 
the  advice  and  opinions  of  jurists  {qutbus  permissum  eat  jura 
candere).  This  change  was  introduced  with  the  greatest 
possible  reserve  as  the  first  step  in  a  new  direction.  It  gave 
to  those  opinions  the  force  of  law  {qua  legU  vieem  obtinet);  but 
it  gave  it  in  the  most  narrow  terms,  and  only  in  those  cases 
where  the  opinions  of  all  the  jurists  were  unanimous.  Where 
they  were  not  unanimous  the  judge  was  firee  to  exercise  his  own 
discretion.^ 

880.  In  order  clearly  to  understand  this  matter,  it  is  neeefr< 
sary  to  determine  who  were  those  qutbus  permissum  est  jura 
condere.  Our  esteemed  and  learned  colleague,  M.  Demangeat, 
urges  that  two  entirely  distinct  things  should  not  be  confounded, 

^  OttljiB,Initit.,comm,l,i7:  <*Ite-  sentiimt  legifl  yicem  obtinet;  si  vero 

sponaa  pmdentiiim  sont  sententia  et  diasentimit  jndici  licet  quam  velit  wn^i 

opinionea  eomm  qnibtti  p&rwmswn  est  tentiam   Mqai ;   idqne   reacripto   divi 

jwra  oonder$;  qnornm  omninm  8i  in  Hadriani  mgnifioBtnr.*' 
uDum  sententia  coBcarrant,  id  qnod  ita 

y2 
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the  ju8  puhlice  respondendi  and  the  permissio  jura  condendu 
He  says  that  the  first  of  these  exclusively  referred  to  the  right 
of  consultation  upon  matters  specially  determined,  upon  which 
the  jurist  gave  his  advice ;  the  second  concerned  the  different 
writings — compilations,  treatises,  commentaries  or  otherwise — 
published  by  jurists;  that  after  the  death  of  a  distinguished 
jurist  it  not  unfrequently  occurred  that  by  an  imperial  constitu- 
tion, force  or  authority  was  given  to  his  works ;  and  that  it  is 
such  jurists  who  are  referred  to  by  Gaius  in  the  expression 
quihus  permissum  est  jura  condere.^  This  idea  would  furnish 
a  very  neat  and  intelligible  explanation  of  what  was  meant  by 
unanimity  of  opinion  that  was  necessary  to  bind  the  judges ; 
but  unfortunately  this  is  nothing  but  a  hypothesis,  and  does 
not  appear  to  be  supported  by  the  facts  within  our  knowledge. 
Indeed,  the  expression  quihus  permissum  est  indicates  living 
jurists  to  whom  the  permission  was  granted  to  exercise  the 
right  during  their  lives.  Of  this  we  have  at  least  two  clear 
examples — that  of  Masurius  Sabinus,  who  might  be  rejected  on 
the  ground  that  he  belonged  to  the  time  of  Augustus  or  of 
Tiberius,  and  that  of  Innocentius,  to  which  no  such  objection 
can  be  urged,  inasmuch  as  he  belonged  to  the  time  of  Diocle- 
tian, or  later  ;*  and  it  would  be  exceedingly  difficult  so  to  con- 
strue this  expression  as  to  make  it  referable  to  those  works 
which  had  received  sanction  after  the  death  of  their  authors ; 
in  addition  to  which  we  have  no  trace  whatever  of  any  such 
imperial  constitution.  We  must  go  to  the  lower  empire — to  the 
period  when  the  science  of  law  was  no  longer  a  living  science — 
to  find  anything  analogous  to  those  supposed  constitutions.  We 
may  remark,  in  addition,  that  this  phrase  jura  condere,  and 
other  similar  expressions,  were  employed  concerning  jurists 
anterior  to  the  empire,  to  bear  testimony  to  their  great  autho- 
rity, without  the  slightest  reference  to  any  authority  given  to 
their  works  after  their  decease.  We  find  Pomponius  saying  of 
the  jiuists  PubUus  Mutius  and  Brutus  and  Manilius,  and  of  the 

>  Demangeat,  Qfurs  Slhnentaire  de  of  mj  colleagues,  M.  Bodin,  in  the 
droit  remain,  vol.  i.  p.  88  et  aeq.  Upon  Hetme  hUtorique,  vol.  iv.  p.  197  et  seq., 
thia  subject,  which  has  been  dealt  with  and  M.  Glasson,  Etiide  swr  Oains  et 
bj  a  great  manj  writers,  I  must  espe- 
cially draw  attention  to  eesajs  by  two 


9ur  Is  ins  respondendi,  Paris,  1867. 
•  Vide  supra,  f  361. 
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Pontifex  Maximus  Quintus  Mutius  ScaBvola,  all  of  the  time  of 
the  republic,  "  qui  fundaverunt  jus  civile— jus  civile  primum 
constituit  f  "  The  expressions Jm5  funderey  constituerCy  conderCy 
must  be  understood  to  apply  to  jurisprudence,  that  is  to  say,  to 
interpretation,  the  work  of  the  jurists.  Justinian  styles  the 
jurist  Salvius  Julianus :  "  legum  et  edicti  perpetui  conditor"  ^ 
The  emperor  Alexander,  in  a  constitution  respecting  military 
testaments,  relies  upon  the  advice  of  the  jurists  and  the  consti- 
tutions of  his  ancestors :  "  Sententiis  prudentium  virorum  et 
constitutionibus  parentum  meorum  placet,^* ^ 

The  most  rational  view,  and  that  best  borne  out  by  the  &>cts, 
appears  to  be  to  adhere  to  what  is  stated  in  the  Institutes  of 
Justinian,  that  by  the  jurists  quihus  permissum  est  jura  condere 
are  to  be  imderstood  those  quihus  a  C<Bsare  jus  respondendi 
datum  estJ^  The  expression  jus  respondendi  is  the  first  em- 
ployed. It  is  to  be  found  in  use  fi'om  the  time  of  Augustus  to 
the  constitution  of  Adrian.  Pliny  the  younger  uses  it  in  a 
letter  where,  relating  an  anecdote,  he  expresses  a  doubt  as  to 
the  sanity  of  Prisons  Javolenus,  adding — "  however,  he  holds 
office,  takes  part  in  the  councils,  and  even  jus  civile  publice 
respondet,^^*  And  though  Pliny  does  not  say  so  in  actual  words, 
the  sense  indicates  that  he  means  with  the  imperial  authoriza- 
tion. Such  being  the  case,  this  would  be  a  third  example. 
The  same  expression  is  to  be  met  with  in  the  demand  addressed 
to  Adrian :  "  ut  sibi  liceret  respondere^^  Almost  immediately 
after  the  constitution,  and  as  a  consequence  of  it,  the  expression 
permissum  est  jura  condere  was  adopted,  which  we  meet  with 
for  the  first  time  in  Gains,  and  more  emphatically  still  in  the 

'  Cod.  1, 17,  De  vet,  jure  enuelea/ndo,  A  Roman  knight  of  some  position  gave 

const.  2,  §  18  :  "  Com  et  ipse  Jnlianns  a  pnblic  reading  of  some  elegies,  when 

legnm  et  edicti  perpetni  snbtilissimos  Friscns  Jayolenas,  his  intimate  friend, 

conditor,  in  sols  ubns  hoc  retnlerit."  was  present.    The  poet  commenced  in 

*  Cod,  6,  21,  De  testam.  milit.,  6,  these  terms :  "  Priscus  I  Yon  order  I " 
earut.  Alexand.  **  1"  said  Friscos  Javolenns,  surprised 

*  Just.  Instit,  1,  2,  5  8 :  "  Responsa  and  thereby  distressed,  "  I  don't  order 
prudentinm  sont  sententi»  et  opiniones  anything  I  **  This  prodnced  consider- 
eorum  quihut  permisfum  erat  jura  able  merriment ;  ana  Pliny  the  yonnger 
condere.  Nam  antiqnitns  institatnm  makes  this  the  basis  of  the  following 
erat,  nt  essent  qni  jura  publice  inter-  o^iDicmi^** Eit  omnino  Priscus  duHa 
pretarentur,  quibun  a  Ccesare  jus  re-  sanitatis :  interest  tamen  officiis,  ad- 
spondendi  dattim  est,"  kibeiur  consiliis,  atque  etiamjus  civile 

*  Pliny  the  younger.  Letters,  yi.  15.  publice  respondet," 
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authority  giyen  to  Innocentius.*  When  speakdng  of  ancient 
jurists  of  the  time  o£  the  republic,  the  expression  used  is  veteres 
juris  auctores.  When  referring  to  those  authorized  by  the 
emperors  simply  juris  auctores.  The  epithet  continues  to  in- 
crease in  force,  fbr  imder  the  lower  empire  the  decisions  of 
the  jurists  finish  by  being  called  leges y  and  the  jurists  themselyes 
leffislatores, 

891.  Finally,  the  gradual  progress  made  by  the  decisions 
of  the  jurists  towards  becoming  a  recognized  source  of  civil  law 
appears  to  be  the  following.  Till  the  time  of  Augustus  there 
was  entire  liberty  of  consultation,  the  credit  given  to  the  opi- 
nions and  works  of  the  jurists  depending  upon  their  value  or 
the  success  which  they  obtained ;  the  decisions  generally  ap- 
proved in  theory,  and  received  in  practice,  as  the  traditional 
jurisprudence  forming  in  the  civil  law  the  lex  non  scriptcu 
From  the  time  of  Augustus,  certain  jurists  were  authorized 
—that  is,  they  had  the  jus  respondendi  ;  their  opinions,  not- 
withstanding the  special  credit  which  they  derived  from  the 
imperial  authorization,  did  not  constitute  law  binding  upon  the 
judges.  Their  works,  however,  became  the  more  valuable  from 
their  reputation,  but  at  the  same  time  acquired  no  obligatory 
force.  Other  jurists,  as  well  as  those  authorized  by  the  em- 
peror, were  free  to  give  their  opinions  to  litigants,  or  to  compile 
works  upon  law  which  met  with  greater  or  less  success,  but 
without  the  imperial  sanction.  Adrian  is  the  first  who  gave 
the  force  of  law  to  the  decisions  of  the  authorized  jurists ;  but 
he  gives  this  force  in  the  narrowest  possible  manner — that  is, 
only  where  they  are  imanimous.  From  this  period  we  can 
dasB  in  the  lex  scripta  the  authorized  responsa  prudentium,  for 
not  only  were  they  reduced  by  them  to  writing,  but  in  virtue  of 
the  rescript  of  Adrian — ^that  is  to  say,  of  a  presumptive  right 
given  them  by  the  then  fountain  of  legislative  power  they 
became  law,  legis  vicem  obtinent—thsLt  is,  when  they  were 
unanimous ;  and  still  later,  under  the  lower  empire,  the  em- 
perors extended  to  great  lengths  the  principle  thus  initiated. 

'  See  §861. 
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Jurists:  Valens  (Albernus  Valens,  frag.  20). 

Julian  (  Salvius  Juliaiojs,  frag.  457).  Julian  was  praetor, 
prcefectus  urbi,  and  twice  consul.  His  reputation  with  the 
lawyers  mainly  depends  upon  the  prominent  part  that  he  took 
in  the  construction  of  the  edictum  perpetuumy  in  which  he  was 
employed  by  Adrian,  in  consequence  of  which  he  is  styled  by 
Justinian  Legum  et  edicH  subtilissimus  condiior.  All  that 
we  possess  of  this  edict,  to  which  we  shall  subsequently  refer 
more  particularly,^  are  some  scattered  fragments  in  the  Digest 
from  which  the  critics  have  endeavoured  to  arrange  and  recon- 
struct it.*  Amongst  the  other  works  of  Julian  to  which  re- 
ference has  been  made  in  the  Digest  of  Justinian,  there  is  a 
digest,  in  ninety  books  {Digestorum  libri  nonaginta)^  and  a 
monograph  upon  ambiguities  {De  ambiguitatibus  lib.  sing,) 

Africanus  (Sextus  Cjbcilius,  frag.  131)  was  a  pupil  of 
Salyius  Julianus.  We  find  from  several  passages  in  the  Digest, 
that  he  put  questions  to  him,  took  notes  of  his  answers,  and 
that  he  freely  referred  to  him  as  an  authority.^  The  one  hun- 
dred and  thirty-one  laws  to  which  his  name  is  attached  in  the 
Digest  are  extracts  from  his  nine  Books  of  Questions  ( Quesiio- 
num  libri  novem)y  the  difficulty  of  translating  which  has  be- 
come a  proverb  among  the  interpreters :  "  Lex  j^fricani,  id  est 
difficilis." 

A.D.  138.    EtfPEROB:  Antoninus  Pius.    (T.  Antoninus 

FuLvius,  Pius  cognominatus.) 
392.  Antoninus  was  adopted  by  Adrian,  whom  he  succeeded, 
and  proved  to  be  one  of  the  best  of  the  emperors*  He  encou- 
raged learning  and  philosophy,  and,  at  the  national  expense, 
paid  a  number  of  professors  to  teach  publicly  both  at  Bome  and 
in  the  provinces.  We  find  a  rescript  of  his,  in  the  Institutes, 
containing  iJie  order  to  punish  the  cruelty  of  masters  by  com- 
pelling them  to  sell  the  slaves  they  had  maltreated. 

'  See  sect.  386  et  seq.  the  work  of  Yevhe,  Libri  tres  edicH, 

*  Hanbold  has  effected  a  reconstrnc-      1828. 


tion,  which  has  been  inserted  hj  our  '  Dig.  12,  6,  De  eond.  ind.,  38,  pr.  t 

late  colleague,  M.  Blondeau,  in  his  col-      Afric;  19,l,De  act.  eomp    ^"^  ~  ' 
lection  of  texts.    We  may  also  refer  to      Paul  $  25,  d,De  agn,  lib.,  8,  i 


late  colleague,  M.  Blondeau,  in  his  col-      Afric;  19,  1,  2>tf  act.  eomp.,  45,  pr.  f. 
'-     ■       —  •         -  Paul}  25,3,2>tf<i^n.«*.,8,f4,f.Ulp.; 

80,  JDe  legat.,  1»,  89,  pr.  1  Ulp. 
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Jurists  :  Terentius  Clemens  (frag.  35). 

PoMPONius  (Sextus  Pomponius,  frag.  588).  We  are  in- 
debted to  Pomponius  for  an  abridgment  of  the  History  of  Law, 
which  is  included  in  the  Digest  "  De  oriyine  juris  et  omnium 
moffistratuum  et  successione  prudentium ; "  and  it  is  to  these 
works  which,  though  extremely  brief  and  incomplete,  that  we 
must  refer  for  the  best  information  upon  this  subject. 

L.  VoLUSius  McECiANUS  (frag.  44)  was,  according  to  Capi- 
tolinus,  the  legal  instructor  of  Marcus  Aurelius. 

A.D.   161.      Emperors:    Marcus    Aurelius   and    Lucius 
Verus  (M.   Aurelius  Antoninus  and  Li  Verus, 
Divi  Fratres). 
393.  Marcus  Aurelius  was  adopted  by  Antoninus  and  associ- 
ated with  Lucius  Verus,  his  brother  by  adoption,  who  succeeded 
him  in  the  empire.     The  virtues  of  Marcus  tended  to  conceal 
the  vices  of  Lucius,  and  the  two  are  known  as  the  **  Divine 
Brothers  "  (^Divi  Fratres). 

A.D.  169.    Emperor:  Marcus  Aurelius. 

Jurists:  Papirius  Justus  (frag.  16). 

Tarrantenus  Paternus.  We  have  only  two  fragments 
taken  from  the  works  of  this  author,  upon  military  matters 
{Militarium  lihri  quatuor)y  which  were  incorporated  in  the 
Digest.  We  read  in  Lampridius  (Commodus,  §  4)  that,  being 
prastorian  prsefect  imder  Commodus,  he  was  put  to  death  upon 
the  charge  of  conspiracy  against  the  life  of  this  prince. 

Sc-EVOLA  (Q.  Cervidius,  frag.  307).  Marcus  Aurelius, 
according  to  Capitolinus,  chiefly  relied  upon  his  advice ;  and 
we  are  told  by  Spartian  (CaracaUa,  §  8)  that  he  was  the  pro- 
fessor of  Septimius  Severus  and  Papinian. 

Ulpius  Marcellus  (frag.  159)  teUs  us  that  he  was  a  member 
of  the  coimcil  of  Marcus  Aurelius  (Dig.  28,  4,  De  his  qui,  3), 
and,  according  to  Dion  Cassius  (82—8),  he  became  odious  to 
Commodus,  under  whom  he  served  in  Britany,  on  account  of 
his  talents  and  his  virtues. 

Gaius  (frag.  535).  This  illustrious  jurist  is  known  to  us  only 
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under  this  name.  It  may  be  asked  whether  his  name  was 
Gains  Bassus^  or  Titus  Gains?  This  is,  however,  a  useless 
inquiry:  he  is  known  to  us  as  ^^ Gains,"  and  whether  his  name 
was  Gains  or  Cains  is  a  secondary  consideration.*  He  lived 
imder  Antoninus  Pius  and  Marcus  Aurelius,*  and  perhaps, 
when  still  young,  in  the  time  of  Adrian.*  We  know  from  the 
title  of  the  fragment  which  we  have  in  the  Digest,  that  he  com- 
posed numerous  works.  He  took  a  deep  interest  in  legal 
history,  and  always  endeavoured  to  trace  things  to  their  origin. 
The  subjects  upon  which  he  wrote  were  not  merely  the  Twelve 
Tables  and  the  most  important  writings  connected  with  Koman 
Law,  the  three  edicts^  {urhanum^  (Edilitiumy  provinciale),  and 
the  lex  JPapia,  but  also  the  works  of  the  Pontifex  Maximus, 
Quintus  Mucins  Scsevola,  qui  jus  civile  primum  constituity  as 
we  learn  from  him  in  his  Institutes,  in  his  lihris  quos  ex  Quinto 
Mutio  fecimus.  He  prefaced  his  work  upon  the  Twelve 
Tables  with  a  short  introduction,  giving  a  historical  precis  of  the 
history  of  Soman  law  from  the  foundation  of  the  city.*  The 
compilers  of  Justinian's  Digest  gave  the  preference  to  the  histo- 
rical precis  of  Pomponius.  Besides  his  Institutiones  and  his 
RegulcBy  his  Seven  Books  Rerum  quotidianarum  are  so  tho- 
roughly practical  that  they  received  the  epithet  of  aurearum. 

By  the  side  of  the  various  conjectures  made  concerning  his 
person  and  his  life,  we  have  certain  unquestionable  facts  upon 
which  dependance  can  be  placed.     Thus,  strange  to  say,  con- 

'  Qnintilian,    Imtit.   arat,,    I,   7 :  pression  he  uses  elsewhere  when  speak- 

**  Quid  ?    Qnie  scribnntur  aliter  quain  ing  of  the  senatiis-coiisultnm  orphitii^ 

enimtiantnr  ?    Nam  et  Gnitia  C.  littera  nnm,  referring  to  Marcus  Aurelius. 

notatnr/'  •  Dig.  34,  6,  2}e  rehvs  dubiis,  7, 

"  In  the  twelfth  commentary  of  his  pr.  f .  Gai. :    "  Nostra  quidem  estate 

JfUftUutet,  §   195,  he  applies  the  ex-  Serapias,  Alexandrinamnlier,addLvum 

pression  dir^is  to  Antoninus  Pins,  an  Hadriannm  perdncta  est,"  referring  to 

epithet  applied  to  those  emperors  who  a  woman  wno  had  five  children  at  a 

had  been  deified  hy  the  senate ;  he  also  hirth. 

adds  the  term  plus,  whereas  in  earlier  *  Dig.  1,  2,  De  orig.  jur.,  1,  f.  Gw. : 

portions  of  his  work  he  calls  him  only  ^  Factnms  legnm  yetnstarom  interpre- 

Imperator  Antoninus,  whence  we  con-  tationem,  necessario  prins    ab    Urbis 

dnde  that  at  this  time  Antoninus  Pius  initiis  repetendnm  existimavi ;  non  quia 

most  haye  been  dead.    **  Sed  nuper  Telim  yerbosos  commentarios   f acere ; 

Imperator  Antoninus,"  he  says  in  par.  sed  quod  in  omnibus  rebus  animad- 

126,   already   quoted.      "  Sacratissimi  yerto,  id  perfectum  esse,  quod  ex  om- 

principis  noitri  aratione"  is  the  ex-  nibns  suis  partibus  constaret." 
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sidering  what  the  merits  of  Qaius  as  an  author  were,  he  is  in 
no  place  mentioned  either  by  the  classical  jurists  or  by  the 
historians  of  his  time.^  We  do  not  find  that  he  enjoyed  any  of 
those  honours  and  dignities  which  were  conferred  upon  jurists 
in  &your  at  the  court  of  their  prince,  or  with  the  Roman  people, 
and  in  fact  he  describes  himself  in  his  Institutes  as  being  a  pro- 
vincial.* Another  singular  &ct  is,  that  Gaius  does  not  appear 
to  have  received  the  jt^  respondendiy  or,  according  to  the  new 
form  of  expression  in  his  time  first  mentioned  by  him,  the  per* 
mission  jura  condere.  This  may  be  deduced  from  certain  ex- 
pressions in  the  Constitution  of  Yalentiman  the  Third  and 
Theodosius  the  Second,  Cod.  Theod.  1,  4,  Lex  de  respansU 
prudentum,*  A.D.  426/  But  from  the  time  of  this  law,  and  in 
virtue  of  its  provisions.  Gains  figures  as  one  of  the  five  jurists 
who  were  specially  accredited,  and  his  writings  became  of  the 
greatest  importance  in  the  development  of  Roman  law. 

This  Lex  de  responeis  prudentum  is,  in  &ct,  the  first  docu- 
ment in  which  we  meet  with  his  name.  It  first  made  its 
appearance  in  the  East,  and  was  afterwards  published  in  the 
West,  so  that  it  would  seem  that  the  merit  of  Gains  was  not 
recognized  till  long  after  his  decease,  when  a  division  of  the 
empire  and  the  transfer  of  the  court  to  Constantinople  had 
given  to  the  East  its  great  influence.  This  &ct,  together  with 
the  peculiar  bent  of  his  genius,  and  his  acquaintance  with 
Greek  law,  of  which  he  gives  ample  evidence,  is  the  basis  of 
the  opinion  that  he  was  of  Greek  origin.  And  it  is  from 
these  facts  that  it  has  been  supposed  that  he  wrote  and  pro- 
fessed the  law  in  some  humble  town  of  Asia  Minor.  Gains,  how- 
ever, it  must  be  admitted,  wrote  as  a  jurist  profoundly  intimate 
with  his  subject  even  to  the  most  minute  historic  details  of  the 
existing  legal  documents,  usages  and  the  legal  literature  of  the 

'  The  Grams  mentioned  in  the  Digest,  solo  placet  plerisqne  solnm  xeligiosam 

24,  8,  Soluto  matrim,,  59,  f.  Julian.  non  fieri,  quia  in  eo  solo  dominium 

(Sabinua  dicebat .    .    .Gains  idem);  popnli  Eomani  est  vel  Caesaris;  I^os 

45,  3,  De  ttipvl,  servor.,  89,  f.  Pomp.  autem   possessionem  tantnm  et   nsn- 

(Gaius  nosteVf  because  Fomponins  was  fractum  habere  yidemor.'' 

a  Cassian) ;  46,  8,  2)e  solution.,  78,  f.  *  This  law  is  always  referred  to  by 

Jayol.  ("  in  libris  Gaii  scriptum  est*') ;  M.  Ortolan  sa  the  loi  des  citatums, 

refers  to  Gaius  Cassius  Longinus,  more  and  will  be  found  in  extemo  in  note  1, 

generally  called  Cassius.  §  501. 

*  Gai.,  Inst.f  ii.  7:  **In  provinoiali  *  See  §  499. 
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Romans.  This  would  suggest  access  to  an  extensive  library 
possessing  numerous  manuscripts^  which  in  his  time  were 
extremely  di£5.cult  to  obtain.  He  himself  professes  to  have 
belonged  to  the  school  of  the  Sabinians.  *^  Nostri  prceceptores, 
diverscB  schoUt  auciores,^^  is  a  common  expresfflon  with  him  ;  so 
much  SO5  that  it  is  to  him  we  are  mainly  indebted  for  acquaint- 
ance with  the  points  of  diiBTerence  which  existed  between  the 
two  schools.' 

His  elementary  work^  the  '^  Institutiones^"  a  title  first  adopted 
apparently  by  himself^  enjoyed  so  much  reputation  that  before 
the  publication  of  Justinian's  work  it  was  r^arded  as  the 
elementary  text-book  of  legal  study ;  but  it  is  impossible  to  say 
at  what  period  this  commenced.  We  observe  that  no  mention 
whatever  is  made  of  him  in  the  two  compilations  of  the  lower 
empire,  Fragmenta  jut,  rom.  Vaticana,  ConsuUatio  veter,  cuj. 
jurUcons. ;  but  in  the  third,  Collatio  leg.  Mas.  et  Bom.^  we  find 
a  somewhat  lengthy  passage  firom  his  first  Institute  relative  to 
successions  ab  intestato  according  to  the  law  of  the  Twelve 
Tables.  There  is  also  an  abridgment  of  his  Insiitutiones  in 
the  lex  Romanorum  Visigothorum,  or  Breviarium  Alarici,  A.D. 
506.*  And,  finally,  about  the  same  period,  the  learned  Boethius, 
the  minister  of  Theodoric,  in  the  kingdom  of  the  Ostrogoths  in 
Italy,  who  met  with  a  violent  death,  a.d.  524,  has  inserted  two 
extracts  firom  his  work ;  the  one  upon  mancipation  the  other  upon 
the  in  jure  eessioy  in  his  commentary  upon  the  Topicis  of 
Cicero  (lib.  3).  This  was  the  position  in  which  we  were  as  to 
the  writings  of  Gains  when  a  discovery  placed  in  our  hands  a 
most  valuable  docimient.  In  1816,  Niebuhr,  while  at  Verona, 
discovered  a  palimpsest,  that  is  to  say,  a  manuscript  of  which 
the  original  writing  had  been  obliterated  or  erased  by  some  one, 
who,  to  save  expense,  had  used  the  same  parchment  for  other 
purposes.  In  1817,  Savigny  first  brought  the  existence  of  these 
palimpsests  to  light  by  an  article  in  his  journal ;  and  after  some 
months  of  diligent  and  patient  labour  on  the  part  of  Messrs. 
Grseschen,  Bekker  and  Bethmann-HoUweg,  who  had  been 
employed  by  the  Academy  of  Berlin  to  decipher  these  parch- 

»  Gai.  Ifut.,  i.  196;  n.  16,  87,  79,      87,  98, 108, 188, 140, 141,  167, 178;  iv. 
128,  196,  200,  217-223,  231,  244;  iii.       78.  79,  114,  163. 

•  Vide  infra,  f  631. 
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ments^  the  first  edition  of  the  Institutes  of  Gains  was  published 
at  Berlin  in  1820.^  This  elementary  work,  which  consists  of 
four  commentaries,  presents  a  succinct  and  methodical  resume  of 
the  jurisprudence  of  the  time  of  Antoninus  Pius  and  of  Marcus 
Aurelius,  The  law  of  this  period  is  set  forth  in  its  then  state  of 
perfection,  divided  into  three  parts — a  system  first  adopted  by 
Gaius,  in  which  he  treats  of  persons,  things  and  actions,  and 
which  came  to  be  generally  adopted  in  treating  of  Soman  law. 
His  historical  precis  and  legal  works  embrace  a  wider  field  than 
that  which  a  writer  who  kept  close  to  the  bare  limits  of  his  subject 
would  mark  out  for  himself,  for  they  treat  of  the  manners,  insti- 
tutions and  social  economy  generally  of  the  time,  and  of  the  in- 
ternal and  foreign  policy  of  Rome.  In  comparison  with  the 
**  Institutes  of  Justinian,"  which  have  been  compiled  upon  the 
same  plan  and  on  the  same  model,  the  ^^  Institutes  of  Gaius  "  are 
a  work  of  the  utmost  interest  to  those  who  are  fond  of  studying 
the  development  of  law  and  of  noting  the  changes  which  the 
lapse  of  time  brings  with  it.  This  discovery  rectified  a  nimiber 
of  errors,  imparted  new  ideas,  and  cleared  up  many  obscure 
points ;  and  at  the  present  day  it  is  to  be  found  in  the  hands  of 
every  one  who  seriously  turns  his  attention  to  the  study  of 
Roman  law. 

A.D.  176.    Emperors:  Marcus  Aurelius  and  Commodus. 
„     180.  „  Commodus    alone    (i.   Antoninus 

Commodus), 
„     193.  „  Pertinax. 

„       „  „  Julian  {Didius  Julianus), 


>  This  manQBcript,  which  consistB  of 
126  sheets,  is  of  a  date  anterior  to  the 
time  of  Jastinian.  Three  of  the  middle 
sheets  are  wanting.  The  parchment 
has  been  scraped  npon  one  side  and 
washed  npon  the  other,  and  the  leaves 
arranged  indiscriminately  for  the  par- 
pose  of  writing  upon  them  the  letters 
of  St  Jerome.  Sixty-two  leayes  haye, 
in  addition,  a  third  writing,  a  work  on 
theology.  The  last  page  remains  intact 
and  contains  a  passage  relating  to  in- 
terdicts, which  had  already  been  noticed 
in  the  eighteenth  century,  thongh  it  was 
impossible  to  determine  its  author.  The 
manuscript  neither  bears  the  title  "  In- 
stitntiones"  nor  the  name  of  Gains; 


bnt  the  identity  of  the  work,  demon- 
strated by  the  complete  accordance 
with  what  we  already  possess,  is  abun- 
dantly evident.  A  second  labonr  of 
revision  npon  this  manuscript,  by  M. 
Blame,  enabled  M.  Ga^chen  to  publish 
in  1824  a  second  and  more  complete 
edition.  The  blanks,  however,  wliich 
occur,  whether  as  the  result  of  the 
three  missing  leaves  or  the  impossibility 
of  reading  that  which  still  exists,  are 
numerous.  M.  Gseschen  had  com- 
menced a  third  edition,  which  was 
completed  after  his  death  by  M.  Charles 
I^iachmann  (Bonn,  1841),  and  many 
other  editions  have  subsequently  ap- 
peared. 
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394.  The  tranquillity  which  was  enjoyed  during  the  reign  of 
several  good  princes  disappeared  with  the  death  of  Commodus, 
who  was  assassinated  by  conspirators^  and  succeeded  by  the 
aged  Pertinax,  only  to  be  himself  almost  immediately  after- 
wards assassinated.  We  then  see  the  empire  literally  put  up 
to  auction  by  the  soldiers.  It  found  two  bidders.  Didius  Julian, 
a  descendant  of  the  illustrious  Julian  who  flourished  in  the  reign 
of  Adrian,  offered  the  highest  price;  the  empire  was  his,  and 
he  was  conducted  by  the  praetorian  guards,  notwithstanding  the 
insults  and  maledictions  of  the  people,  to  the  throne,  which  he 
occupied  for  five-and-sixty  days.  Overthrown  by  the  legions  of 
Ulyria,  who  had  proclaimed  their  general  Septimius  Severus, 
he  was  slain  by  a  tribune  upon  the  order  of  the  senate,  and  was 
succeeded  by  Septimius  Severus.  Such  was  the  desperate  con- 
dition in  which  we  find  matters  at  this  time  under  a  military 
despotism. 

A.D.  193.  Emperor:  Septimius  Severus. 
396.  Jurists:  Papinian,  or  ^milius  Papinianus  (fig- 
ments, 596)  was  the  most  celebrated  of  all  the  Soman  jurists. 
His  decisions  carried  the  greatest  weight  with  them,  and  his 
works  were  considered  most  valuable  to  the  legal  student.* 
The  most  remarkable  of  these  are  his  ^^  Questions,  Answers 
and  Definitions"  (QM<B5ftonttwi,  Responsorum  et  Definitionum 
Ltbri\  of  which  we  possess  a  number  of  fi'agments  in  Jus- 
tinian's Digest.  Papinian  was  the  companion  of  Severus,  who 
raised  him  to  the  dignity  of  praetorian  praefect.  He  survived 
this  emperor,  and  witnessed  the  murder  of  one  of  his  sons  by 
the  other.  Caracalla,  who  murdered  Geta,  having  addressed 
himself  to  Papinian  to  excuse  his  crime  to  the  senate,  Papinian 
answered:  ^^  It  is  more  easy  to  commit  a  parricide  than  to 
justify  it."  And  when  an  attempt  was  made  to  convince  him 
that  Geta  had  merited  his  death,  he  said :  ^^  To  accuse  a  person 
who  has  been  assassinated  unjustly  is  to  be  guilty  of  a  second 

*  More  than  two  handred  years  after,  by  a  f^te  in  honour  of   this   jnrist 

when  the  students  arrived  at  that  point  From  this  thej  took  the  name  Papi- 

when  the  books  of  Papinian  were  placed  nianistes,  which    indicated   that  they 

in  their  hands  to  be  explained,  they  were  advanced  scholars, 
commenced  this  year  of  their  studies 
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assassination."     The  reward  which  Papinian  receiyed  for  this 
reply  was  that  Caracalla  ordered  his  soldiers  to  slaughter  him. 
This  proof  of  heroism,  if  true/  is  as  honourable  to  Papinian  as 
are  any  of  his  writings. 
Claudius  Tryphoninus  (frag.  79). 

A.D.  211.  Empekors:  Antoninus  Cabacalla  and  Geta. 
A.D.  212.  „  Antoninus  Cabaoalla  {AureKns  An- 

toninus Bassianus  Caracalla). 

It  is  from  the  Gallic  cloak — the  cucullus  or  caracalla,  in 
which  he  was  so  fond  of  wrapping  himself,  and  of  which  he 
used  to  make  presents  to  the  people — ^that  he  received  his  sur- 
name Caracalla.  His  name  was  Bassianus;  but  he  was  officially 
called  Antoninus,  a  name  dear  to  the  Boman  people  and  the 
praetorian  soldiers,  and  which  had  been  conferred  upon  him  by 
his  father,  Septimius  Severus. 

We  would  willingly  pass  over  the  five  years  of  the  reign  of 
this  sanguinary  prince,  were  it  not  for  the  fact  that  he  enacted 
a  remarkable  constitution  which  connects  his  name  with  the 
history  of  Roman  law,  and  by  which  he  extended  the  rights  of 
citizenship  to  all  the  subjects  of  the  empire,  and  for  the  fiict 
that  he  effected  considerable  changes  in  the  caducary  laws. 
Before  entering  into  an  investigation  of  the  effects  of  this  in- 
stitution, let  us  glance  at  the  then  existing  condition  of  affikirs. 


Section  LXXV. 

The  Jus  Latii  Axn)  the  Jus  Italicum  under  the  Emperors. 

396.  The  emperors,  who  were  the  dispensers  of  the  rights 
of  citizenship,  of  Latinity,  of  Liberty  and  of  Immunity,  both 
as  to  towns  and  to  country,  who  were  the  founders  of  colonies 
and  the    creators    of   municipes,   granted   their    concessions 

■  The  traih  of  thU  factis  (juestioned  died  by  the  order  ol  Cancalla  (Dion, 
by  the  hlstoriaofi  abont  this  period,  Caas.  Ub.  Ixxvii.  §4;  Spartianos,  Carir* 
Neyertheless  it  is  certain  that  Papinian      call  8 1  Anreliiis  Victor,  Qeis^  20,  38). 
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according  to  their  policy,  their  predilections  or  their  weakness. 
Claudius,  who  was  bom  at  Lyons,  and  Trajan  at  Italica,  near 
Seville,  were  &Yourably  inclined^  the  one  to  Gaul  and  the  other 
to  Spain.  Nero,  who  was  crowned  in  Achaia,  at  the  Olympic 
games  on  the  race  course,  notwithstanding  his  fall  and  the 
abandonment  of  his  race,  conferred  Uberty  upon  that  entire 
province,  giving  to  its  judges  the  rights  of  Roman  citizenship.^ 
Pliny,  in  his  geographical  tables  of  the  then  known  world,  gives 
an  accurate  description  of  the  empire  at  the  time  of  which  he 
wrote.  He  takes  great  pains,  when  referring  to  the  different 
towns  and  provinces,  to  point  out  the  condition  in  which  each 
was  placed,  specifying  whether  they  were  Cimum  Bomanorum; 
Latiijus,  or  Latinorum  ;  Latii  Veteris,  or  Latinorum  Veterum  ; 
liber  Of  immunis,fcederata,  or  gtipendaria  ;  and  also  the  Colonia 
and  Municipia,  with  the  number  of  each  of  the  classes  and  of 
the  rights  which  they  respectively  enjoyed.*  We  learn  from 
him  that  Vespasian  gave  to  all  Spain  the  jus  Latii,  without 
prejudice,  of  course,  to  those  colonies,  municipia  or  other  towns, 
then  numerous,  which  enjoyed  still  greater  privileges.*  On  the 
other  hand,  Septimius  Severus  deprived  the  inhabitants  of 
Neapolis,  in  Palestine,  of  the  rights  of  citizenship,  in  order  to 
punish  them  for  having  taken  up  arms  in  &vour  of  his  compe- 
titor Niger.* 

397.  Independently  of  its  original  signification,  applied 
from  the  very  first  to  the  condition  of  the  country  itself,  the 
expression  jus  Latiiy  jus  Veteris  Latii j  had  a  personal  as  well 
as  a  local  application,  indicating  alike  the  condition  and  the 

*  Suet,  Nero,  §  24 :  "  Sed  excuasus  connection  with  Cornelias  Bellas,  who 
cuim,  ac  mrsos  repositas,  quam  per-  was  bom  at  Cadiz,  and  was  the  first 
darare  non  posBet,  aestitit  ante  decnr-  foreigner  to  whom  a  triamph  and  the 
sum ;  neqne  eo  secias  coronatos  est.  rights  of  citizenship  had  been  conceded. 
DecedoDS  deinde,  pro?inciam  aniversam  "  Uni  hoic  omninm  extemo  cnrm  et 
libertate    donavit ;    simulque   jndices  Qairitinm  jure  donato." 

civitate  Romana  et  pecunia  grandi."  •  Ibid.  lib.  iii.  5  *f  "^  flnc-   "Uni- 

Pliny,  Natur.  hUtor.,  lib.  iv.  §   10 :  verss  Hispanic  Vespasianns  imperator 

**  Uniyerwe  Achaias  libertatem  Domi-  Anitas,  jactatnsprocellisReipablica, 

tins  Nero  dedit."  Latii  jus  tribnit." 

•  Flinj,Natur,hUtor.,hh.m.  etseq.  *  ""Neapolitanis  etiam  Palaestinensi- 
The  expression  ii/4  ^iritium,  as  syno-  has  joe  civitatis  tnlit,  qnod  pro  Nigro 
nymons  with  ue  rights  of  citbenship  din  in  armis  fnerant."  Spartian,  Life 
as  applied  to  persons,  is  met  with  in  of  Septimu9  Severus,  §  9. 
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capacities  of  individuals  as  to  their  participation^  whether 
greater  or  less,  in  the  rights  of  Roman  citizenship ;  so  that,  bj 
the  jurists  of  the  period  to  which  we  now  refer,  persons  are 
classified  according  to  this  division:  Gives ,  Latini,  or  Peregrini. 
This  personal' character  is  still  more  marked  after  the  lex  Junta 
Norbanay  and  the  creation,  under  the  style  Latini  Juniani,  of 
a  distinct  class  who  were  enfranchised  by  virtue  of  this  law. 

The  Jus  Italicum,  on  the  other  hand,  had  a  different  destiny. 
It  did  not  affect  the  personal  status,  so  as  to  constitute  a  class. 
The  word  Italici  is  not  to  be  met  with  in  any  of  the  jurists. 
But  afl^r  the  creation  of  the  provinces  on  the  one  hand,  and 
the  termination  of  the  social  war  on  the  other,  with  the  ex^ 
tension  of  the  rights  of  Roman  citizenship  to  all  Italy,  when 
the  distinction  was  drawn  between  the  ager  provincialis  and  the 
affer  Italicusy  the  expression  jus  Italicum  came  into  use,  as  in- 
dicating territorial  status :  it  described  the  condition  of  land 
assimilated  to  Italian  soil,  the  possessors  of  which  enjoyed  the 
dominium  ex  jure  Quiritiumy  and  were  not  subject,  as  were  the 
occupants  of  the  ager  provincialisy  to  the  payment  of  vectigaL 
The  territory,  moreover,  was  subject  to  the  Roman  civil  law  as 
regarded  immovables,  to  mancipatioy  in  jure  cessio,  usucapio :  in 
addition  to  which,  residence  in  such  territory  conferred  certain 
privileges, — as,  for  example,  those  attaching  to  the  number  of 
children  a  man  had  {^jus  liberorum) ;  three  children  being  the 
number  fixed  for  residence  in  Rome,  four  in  Italy,  and  five  in 
the  provinces.  At  a  later  period,  when  the  Byzantine  emperors 
wanted  to  give  advantages  to  their  new  capital,  they  conferred 
upon  it  not  only  the  jm^  Italicum  but  all  the  privileges  of  ancient 
Rome.^ 

398.  Savigny  has  clearly  shown,  in  his  dissertation  upon 
this  subject,  the  territorial  character  of  the  jus  Italicum  which 
we  have  just  described ;  but  what  is  still  doubtftd  is  whether,  in 
the  concessions  made  to  certain  colonies  or  to  certain  towns,  the 
jus  Italicum  was  not  necessarily  attended  with  certain  effects  as 

1  Cod.  11,  20,  De  privilegiii  urhU  tana  non  solnm  jnris  italici,  aed  etiam 
ConttantinopolUtm€e,  1,  const.  Honor.  ipsius  Roms  yeteris  prierogatiya  liete- 
et  Theodos. :  "Urbs  Constantinopoli-      tur." 
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to  the  condition  of  individuals,  and  whether  the  jm*  Latiiy  either 
in  earlier  or  later  times,  granted  to  certain  towns  or  countries, 
was  not  on  its  part  followed  by  certain  results  affecting  the  con- 
dition of  the  land.  The  question  is  a  difficult  one,  but  we  can- 
not admit  any  such  proposition,  at  least  as  regards  the  period 
anterior  to  Caracalla.  Pliny,  in  his  geographical  description  of 
the  Roman  empire,  only  indicates  towns  or  localities  of  small 
importance  and  few  in  number, — two  in  Spain  and  seven  in 
Italy, — as  having  received  the  jus  Italicum  ;*  all  the  others, 
amongst  which  are  the  most  considerable  and  the  most  highly 
privileged,  are  only  designated  by  him,  as  we  have  already  seen,* 
by  the  terms  Civium  Romanorumy  Latii  veteris,  Latiiy  or  by 
other  similar  expressions.  It  is  indeed  difficult  to  conceive  that 
these  towns  received  any  concessions  relative  to  their  territory. 
On  the  other  hand,  Gaius,  when  he  says  that  Troas,  Berytus, 
and  Dyrrachium  possessed  the^M*  Italicum^  refers  to  the  privi- 
leges conferred  by  the  Le^es  Julia  et  Papia^  and  these  laws 
have  clearly  a  personal  application.'  But  from  the  time  of  the 
constitution  of  Caracalla  a  great  change  took  place,  which  will 
shortly  be  explained;  and  from  that  time  it  is  correct  to  say  that 
the^M*  Italicum  had  exclusively  a  territorial  signification. 

399.  Italy,  though  preserving  its  free  towns,  its  municipia, 
and  other  institutions,  finished  under  the  emperors  without  having 
been  converted  into  a  province,  by  being  consolidated,  for  the 
purposes  of  general  administration,  under  the  central  direction 
of  and  subject  to  the  rules  of  the  imperial  government.  Adrian 
at  this  period  had  divided  it  into  four  parts,  each  under  the 
administration  of  consular  officials,^  who  were,  at  a  later  date, 

*  Pliny,  Hut,  natitr.y  lib.  iii.  $  4:  Jj(a^u;«m  for  the  most  part  after  Pliny's 

"  Ex  'colonia  Accitana,  GemelleDses  et  time.    See  this  sabject  dealt  with  under 

Libisosona  cognomine  Foroangnstana,  the  head  De  eensibtu  in  the  Digest  of 

qnibns    dnabus    jus    Italiie    datam."  Justinian. 
Ibid.  5  26 :  "  Jus  Italicum  habcnt  eo  •  Vide  supra,  §  396. 

conventu,"  etc,     (Then  follows  a  de-  •  Dig.,  ut  supra,  7,  fr.  G. 

scription  of  seven  populations  of  Illyria  *  Spartian,  Adrian,  §  21 :  "  Quatnor 

to  whom  this  right  had  been  granted,)  consnlarcs  per  omnem  Italiam  judices 

And  again,  we  find  in  the  fragments  consdtuit."     J.  Capitol.,  Marc.  Atir. 

of  Celsus,  Gains,  Paul  and  Ulpian,  in  Antanin.^,  §  11:  "Datis  jnridicis  Italia) 

the  Digest,  lib.  1.  tit.  15,  De  cenHbus,  consuluit,adidexemplumqnoAdrianus 

intimations  of  many  colonics,  cities  and  consulares  viros  reddere  jura  praecepe- 

territories,  which  had  received  the  jus  rat." 
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replaced  by  correctores  or  prcBsides^  as  in  the  provinces,  and 
under  Maximin  it  also  lost  its  exemption  from  taxation. 


Section  LXXVI. 

The  Colonies  and  Municipia  under  the  early  Emperors 
— The  Tables  of  Malaga. 

400.  The  colonies  were  considerably  increased  in  numbers 
under  the  early  emperors.  Not  only  the  principal  provinces, 
such  as  Gaul,  Spain,  Africa,  and  Greece,  but  countries  situated 
at  the  greatest  distance  &om  Home,  had  colonies  established  in 
them.  The  administration  of  these  colonies,  as  well  as  that  of 
the  municipia  or  the  federal  towns,  was  framed  upon  the  one 
common  model, — on  the  principle  of  local  civil  organization  and 
government,  with  such  variations  in  matters  of  detail  as  were 
rendered  necessary  by  peculiarities  of  custom  or  circumstances. 
It  must  not  be  overlooked  that  whereas,  under  the  imperial 
rule,  political  rights  in  affairs  of  state  were  withdrawn  almost 
entirely  from  the  Komans  themselves,  the  towns  of  the  several 
provinces  continued  in  the  enjoyment  of  their  mimicipal  privi- 
leges, their  comitiay  their  little  senates,  and  their  right  of  electing 
their  own  magistrates. 

401.  Two  curious  specimens  of  municipal  law,  belonging  to 
the  time  of  Domitian,  were  discovered  in  October,  1851,  in  the 
neighbourhood  of  Malaga.  These  two  laws  are  written  upon 
bronze  tables,  the  one  containing  nine  articles  (xxi.  to  xxix.)  of 
the  municipal  law  of  Salpensa,  a  small  town  in  Spain,  which  has 
ceased  to  exist ;  the  other,  nineteen  articles  (li.  to  Ixix.)  of  the 
municipal  law  of  Malaga,  which  is  placed  by  Pliny  in  the  list  of 
federal  towns,*  but  which,  in  this  table,  is  treated  as  a  municipium. 
These  two  tables  have  formed  the  subject  of  several  treatises, 
first  in  Spain,  afterwards  in  Germany ;  and  at  a  later  period  an 
interesting  discussion  took  place  between  M.  Laboulaye  and 

*  Pliny,  Kat,  hist,  lib.  iii.  J  8 ;  **  Malaca,  cnm  fluvio,  foederatoruin.** 
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M.  Giraud  as  to  their  authenticity,  a  fact  now  no  longer  in 
dispute.* 

The  jus  privatum  as  it  existed  in  the  municipiay  the  law 
regulating  their  internal  organization  and  administration,  and 
the  result  of  the  transition  of  the  municipal  magistrates  from 
their  original  condition  to  that  of  Roman  citizens,  have  con- 
siderable light  thrown  upon  them  by  the  study  of  these  tables. 
From  article  xxiii.  of  the  table  of  Salpensa,  we  see  that  the 
municipia  sometimes  conferred  upon  the  reigning  emperor  the 
dignity  of  duumvir y  in  order  that  he  might  send  a  praefect  to 
exercise  jurisdiction  in  his  place,  and  article  xxvii.  establishes  the 
right  o{ inter cessio  between  the  municipal  magistrates.  Articles 
lii.  to  lix.  of  the  table  of  Malaga  treat  of  the  convocation  of  the 
comitia  and  the  manner  of  voting  therein. 


Section  LXXVII. 

The  Rights  op  Citizenship  conceded  to  all  the  Sub- 
jects OP  the  Empire. 

402.  Such  was  the  situation  of  affairs  when  Caracalla  intro- 
duced a  very  considerable  change  in  the  personal  status  of  indi- 
viduals ; — ^when  he  in  fact  conceded  to  all  within  the  empire  the 
rights  of  Roman  citizenship.  ^^  In  orbe  Romano  qui  sunt,  ex 
constifutione  imperatoris  Antonini  cives  Romani  effecti  sunt^^ 
remarks  Ulpian,  as  quoted  in  the  Digest  of  Justinian,* 

But,  it  may  be  asked,  what  were  these  rights  of  citizenship  ? 
and  what  was  the  condition  of  the  Romans  ?  It  is  said  that 
from  the  passing  of  this  constitution  all  subjects  were  Roman 
citizens ;  but  might  it  not  with  equal  justice  be  said  that  all 
Roman  citizens  were  subjects  ?     Without  further  inquiry  into 

>  The  first  work  is  by  MaDuel  Rodri-  (^Le$  tables  de  bromce  ds  Malaga  et  de 
qnez  de  Bcrlanga,  which  coDtaiDS  the  Salpenza,  tradvites  et  annotie$\  1866, 
textaDdacommentaiT;  it  was  published  and  by  M.  Ch.  Giraod  {Les  tablet  de 
in  1853  at  Malaga.  Two  other  editions  Salpensa  et  de  Malaga),  1856 ;  Lex 
of  the  text,  with  notes,  were  pablished  Malacitana,  1868,  by  M.  Asher  of 
at  Leipsic  in  1855  by  M.  Mommsen  and  Heidelborg,  which  contains  an  interest- 
by  M.  Bassemeker.  Another  edition,  ing  discussion  on  the  authenticity  of 
by  M.  Henzen,  came  oat  in  1855  in  the  the  two  monoments. 
Bolletino  delV  Inttituto  di  oorrespon-  *  Dig.  1,  5,  De  itatu  hominum,  17> 
denxa  aroheologica.  The  last  came  fr.  Ulp. 
out  in  France  by  M.  Ed.  Labonlaye 
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this,  however,  it  Is  clear  that,  as  to  the  composition  of  families, 
the  enjoyment  of  the  jus  civile  privatum ^  imperial  administra- 
tion, and.  In  short,  the  formation  of  what  Is  still  called  the 
*^  Boman  people,"  and  which  was  then  nothing  more  than  the 
agglomeration  of  all  the  conquered  nations  except  the  barbarians, 
this  constitution  of  Caracalla  was  of  importance. 

403.  We  are  far,  however,  firom  knowing  what  this  consti- 
tution actually  was.  It  is  a  remarkable  fact  that  the  historians 
of  the  time  make  little  or  no  mention  of  it,  whereas  the  historians 
of  the  republic  never  &iled  to  mention  even  small  towns  to  which 
the  rights  of  citizenship  had  been  accorded.  What  can  be  a 
stronger  proof  of  the  fact  that  the  title  of  citizen  had  fallen  In 
the  public  estimation  under  the  emperors  ?  Some  doubts  have 
also  been  raised  as  to  the  actual  authorship  of  this  constitution 
on  account  of  the  name  Antoninus,  a  name  to  which  all  the 
emperors  were  partial,  and  which  has  induced  some  to  ascribe 
it  to  Antoninus  Pius.^  But  this  Is  clearly  an  error.  And  we 
may  rely  upon  the  testimony  of  Dion  Cassius,  who  explains  the 
manner  In  which  Caracalla,  after  exercising  his  Ingenuity  In 
inventing  new  forms  of  taxation,  after  having  increased  the  duty 
upon  enfranchisement,  legacies  and  succession  from  a  twentieth 
to  a  tenth, — In  order  to  Increase  the  amount  produced  by  these 
taxes,  which  were  only  levied  upon  citizens,— Increased  the  num- 
ber of  citizens,  so  that  In  &ct  that  which  was  made  to  appear 
an  act  of  grace  and  a  concession,  had  no  other  object  than  to 
augment  the  revenue.*     This  Is  the  satirical  view  of  the  ques- 

•  Jnstin.,  Nov,  78,  6,  by  which  he  annnlonim  jus,  nnictiiqae   petentinm 

Buppresaed  all  the  differences  between  datam  et  damn!  et  scrnpulositatis  pne- 

the   enfranchised :    *'  Facimns    antem  bens  occasionem,  et  mannmissomm  in- 

noYum  nihil,  sed  egregios  ante  nos  im-  digens  aactoritate,  omnibns   similiter 

peratores  seqnimar.     Sicnt  enim  Anto-  sabjectis  ex  hac  lege  damns:  restitni- 

ninns  Pins  cognominatns  (ex  quo  etiam  mus  enim  natnras  ingennitate  dignos, 

ad  nos  appellatio  hoec  peryenit)  jns  Bo-  non  per  singalos  de  cietero,  sed  omnes 

mansB  civitatis  prias  ab  nnoqnoqoe  snb-  deinceps  qui  libertatem  a  dominis  me- 

jectornm  petitus  et  taliter  ex  iis  qui  merint,  nt  banc  magnam  quamdam  et 

vocantur  peregrini,  ad  Homanam  inge-  generalem  largitatem  nostris  snbjectis 

noitatem  deduccns,  hoc  ille  omnibns  in  adjiciamus." 

commune  snbjectis  donavit,  Theodosioa  *  Dion    Cassias,    lib.   Ixxvii,    §  9  : 

junior  post  Constantinum    maximum  ''Cujus  rci  causa  etiam  omnibns  qui 

sanctissimum  hujns  ciyitatis  condito-  in  orbe  Romano  crant  civitatem  dedit, 

rem,  filiorum  prius  jus  petitum  in  com-  specie  qnidem  ipsa  eis  honorem  tribnens, 

mune^  dedit  snbjectis:    sic  etiam  nos  sed  revera  ut   liscum   suum  augcret, 

hoc  videlicet  regenerationis  et  anreorum  qnippe  cam  pcregrini  pleraque  homm 
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tlon,  a  view  to  which  the  historian^  writing  of  such  a  prince 
as  Caracalla,  naturally  inclines,  and  it  was  a  matter  deeply  in- 
terestingy  no  doubt,  to  those  who  were  affected  by  it ;  but  the 
national  influence  which  it  exercised,  by  adding  to  the  revenue, 
is  the  point  of  view  from  whidi  we  are  interested  in  regarding  it. 

404.  The  extent  also  to  which  it  affected  persons  is  matter 
of  controversy.  The  most  natural  interpretation  which  was 
originally  accepted,  that  which  most  completely  accords  with  a 
number  of  circumstances,  and  which  we  may  safely  adopt,  is, 
that  Caracalla  gave  in  perpetuity  and  to  all  the  subjects  of  the 
empire  the  title  of  citizens ;  that  from  this  time  there  was  no 
difference  between  the  inhabitants  of  different  parts  of  the  empire, 
and  that  all  except  the  "barbarians"  enjoyed  the  rights  of 
citizenship.  We  must  add,  however,  and  shall  subsequently 
explain,  that  this  reserve  must  be  extended  to  certain  enfran- 
chised and  condemned  persons.  Absolutism  is  never  opposed 
to  equality  of  civil  rights  when  the  civil  rights  are  nil.  Cara- 
calla placed  aU  upon  a  level,  but  that  level  was  subjection  to  the 
imperial  will. 

406.  This  opinion,  however,  has  not  escaped  criticism.  For 
example,  certain  passages  of  Ulpian  place  it  beyond  doubt,  that 
after  CaracaUa's  time,  and  even  under  him,  a  distinction  was 
still  drawn  between  cives  and  peregrini.^  In  order  to  explain 
this,  it  has  been  said  that  Macrin,  the  successor  of  Caracalla, 
suppressed  the  enactment  of  Caracalla,  and  re-established  the 
ancient  order  of  things ;  this  assertion  has  been  founded  on  an 
expression  of  Dion  Cassius.^  But  this  explanation  does  not 
account  for  the  existence  of  the  distinction  under  Caracalla, 
who  is  said  to  have  abolished  it. 

The  theory  now  generally  adopted,  and  which  was  first 
started  by  M.  de  Haubold,'  is  that  the  constitution  of  Cara- 

rectigalinra  non  penderent.**    The  pro-  *  The  following  is  the  translation  of 

vincials  did  not  pay  these  imposts  be-  this  sentence:—" lie  (Macrin)  abolished 

cause,  not  being  citizens,  they  could  the  provisions  of  Caracalla  concerning 

neither  be  heirs  nor  legatees  nnder  the  inheritances    and    enfranchisements.*' 

ciyil  law,  and  they  could  not  make  Dion  Cassius,  lib.  Ixxviii.  12. 

those  enfranchisements  which  conferred  '  Hanbold:  '*£x  constitntione  imp. 

upon  the  enfranchised  the  rights  of  Antonini  quomodo  qui  in  orbe  Romano 

citizenship.  essent,    cives   Roman!    effecti    suit.'' 

»  Ulp.,  Regnl,  17,  \  1.  Leipsic,  1819. 
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calla  affected  the  empire  as  it  existed  at  the  time  that  it  was 
enacted,  and  that  consequently  it  gave  the  rights  of  citizenship 
to  all  then  existing  members  of  the  empire^  but  not  to  those  who 
were  subsequently  annexed. 

We  caimot  adopt  this  opinion.  We  do  not  think  it  possible 
that  this  constitution  extended  to  the  enfranchised  nor  to  those 
who  had  been  condemned  to  any  penalty  producing  a  capitis 
diminutio.  In  our  opinion  these  persons  were  in  no  way  in- 
cluded in  the  constitution  of  Caracalla.  It  could  not  be  con- 
tended that  there  were  not,  after  the  constitution  of  Caracalla, 
enfranchised  dedititii  or  Latini  Juniani,  The  leffes  jElia  Sentia 
and  Junia  Norbana  continued  in  force,  and  the  distinction 
between  the  enftBnchised  was  not  suppressed  till  the  time 
of  Justinian,^  But  that  the  constitution  of  Caracalla  was 
intended  to  affect  those  enfranchised  who  were  in  existence 
at  the  time  of  its  promulgation  is  a  matter  that  I  consider 
extremely  doubtftd.  The  laws  of  enfranchisement  appear  to 
me  to  be  quite  beyond  the  scope  of  the  provisions  of  this 
constitution.  Nor  would  it  be  contended  that  persons  con- 
demned, subsequently  to  the  constitution  of  Caracalla,  to 
penalties  which  involved  the  loss  of  the  rights  of  citizenship, 
did  not  continue  to  incur  this  loss.  And  that  the  constitution 
of  Caracalla  included  even  the  condemned  then  existing,  so 
as  by  an  act  of  grace  to  grant  them  a  restitutio  in  integrum^  I 
cannot  for  one  moment  believe.  The  penal  law  seems  still 
£trther  beyond  the  scope  of  the  constitution  of  Caracalla. 

406.  The  chief  difficulty  we  have  to  determine  concerning 
newly-acquired  territories,  which  had  been  annexed  under  the 
empire,  is  whether  the  status  of  citizen  was  communicated  to  the 
inhabitants  by  the  mere  fact  of  the  annexation  of  their  terri- 
tory, or  whether,  in  cases  where  this  annexation  was  subsequent 
to  the  constitution  of  Caracalla,  the  inhabitants  remained  in  the 
condition  of  peregrini  suhjecti.  Apart,  in  fact,  from  the  con- 
quest of  kingdoms  subsequent  to  the  constitution,  conquests 
which  were  carried  into  the  most  distant  parts,  that  which 

^  Inst.  1,  5,  De  Ubertinis,  §  3  j  Cod.  7,  5,  De  deditit,  libert.,  and  6,  De  latin, 
lihert.;  Not.  78. 
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was  with  pride  named  the  Roman  world  was  abeady  In  exist- 
ence in  the  time  of  Caracalla,  and  it  is  to  this  vast  world  (in 
orbe  Romano  qui  sunt)  that  this  constitution  of  the  emperor 
applies.  In  fact,  in  the  courts  of  the  East,  no  distinction  was 
drawn  between  subjects  and  citizens;  every  subject  of  the 
empire  had  the  right  of  citizenship.  Whence  came  this  change, 
if  it  did  not  spring  from  the  constitution  of  Caracalla?  Can  it 
be  ascribed  solely  to  the  transfer  of  the  seat  of  empire  from 
Rome  to  Byzantium,  or  to  mere  disuetude,  while  there  was 
upon  this  very  subject  specific  legislation?  About  eighty 
years  after  the  constitution  of  Caracalla,  JElius  Spartianus,  in 
writing  the  life  of  Septimius  Severus,  says  that  he  was  of 
African  origin,  that  he  came  from  the  municipium  of  Leptis, 
now  Tripoli ;  but  that  his  ancestors  were  Roman  knights  before 
the  time  when  the  rights  of  citizenship  were  conferred  upon  all 
{ante  civitatem  omnibus  datam),ajiA  it  is  the  Emperor  Diocletian 
that  the  historian  is  addressing.  ^  Justinian  says  that,  whereas 
Caracalla  accorded  to  all  the  rights  of  citizenship,  Theodosius 
granted  them  those  that  had  been  reserved  to  persons  having 
children,  and  that  he  conferred  upon  all  the  enfranchised  the 
title  of  citizen.  Does  not  this  indicate  that  the  constitution  of 
CaracaUa  was  definitive  and  general  ?  Would  he  have  com- 
pared it  to  that  of  Theodosius  and  to  his  own  had  it  been 
intended  only  for  the  then  existing  inhabitants,  and  not  for 
those  who  in  later  times  might  be  added  ? 

407.  Is  there  anything  to  be  wondered  at  in  the  diflference 
which  was  always  made  between  cives  and  pereffrini  9  Without 
considering  the  enfranchised  and  those  who  had  been  convicted 
of  crimes  which  deprived  them  of  the  rights  of  citizenship,  is 
it  not  correct  to  say  that  the  distinction  never  for  one  moment 
ceased  to  exist,  and  that  it  was  individuals  alone  who  changed 
their  position?  The  subjects  of  the  empire,  people  of  the 
Roman  provinces  who  were  hitherto  peregriniy  had  become 
citizens,  and  the  class  peregrini  thenceforward  consisted  solely 
of  those  who  were  in  &ct  strangers  to  Rome,  the  barbarians, 

*  "  SeTerns  Africa  orinndas  impe-      civitatem  omnibus  datam."    Spardan, 
rium  obtinnit :  cui  civitas  Leptis,  pater      Life  of  Sept.  Severus,  §  1. 
Geta,  majores    eqnites    Romani   ante 
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mercenaries  in  the  pay  of  the  emperor,  who  located  on  the 
fiirthest  frontiers,  received  land  in  order  to  defend  it,  with 
whom  there  was  an  incessant  struggle  still  being  carried  on, 
and  who  were  certainly  not  at  that  time  subjects  of  the  empire. 
The  idea  formerly  attached  by  the  Romans  to  the  word  pere- 
ffrinus  was  thus  changed  a  second  time.  Sidonius  Apollina- 
rius,  in  the  fifth  century,  says,  in  somewhat  emphatic  language, 
"  Rome,  the  capital  of  the  entire  world,  in  which  no  one  is 
peregrinus  but  the  barbarian  and  the  slave."* 

408.  From  the  time  of  the  constitution  of  Caracalla,  the 
title  of  "  Roman,"  which  had  long  ceased  to  be  a  word  desig- 
nating a  race,  and  which  had  become  a  political  term,  was 
extended  to  all  within  the  limits  of  the  empire.  The  toga  was 
worn  everywhere ;  the  gens  togata  included  every  variety  of  the 
human  race, — ^in  fact  the  greater  part  of  the  inhabitants  of  the 
then  known  world ;  and  it  was  all  these  races,  who,  before  their 
union  with  the  empire,  were  barbarians,  that  orators  would 
address  as  "  Quirites  I"  With  this  word  Alexander  Severus  in 
Syria  caused  the  mutinied  legion  of  Daphne,  a  legion  of  Asiatics, 
to  lay  down  its  arms,  as  Julius  Caesar  had  already  done  in 
Rome  with  one  of  his  own  legions.* 

409.  Such  are  the  principal  legal  effects  of  this  constitution. 

We  need  not  refer  to  other  contracts  or  institutions  connected 

with  the  civil  law  which  were  confined  to  pecuniary  interests, 

to  the  connubium  or  the  right  of  forming  legitimate  marriages, 

called  by  the  Romans  ^wj^cb  nM/?^'«,  which  had  become  common 

amongst  the  whole  population  of  the  empire,  the  general  effect  of 

which  may  be  described  in  the  language  of  the  Spanish  poet.' 

<'  DistaatcB  regione  plagffi  divisaqae  ponto 
littora  conveninnt    .    .     . 

Nam  per  genialia  fnlcra 
Extend  ad  jus  connabii ;  nam  sangaine  mixto 
Texitur,  alternis  ex  gentibns,  nna  propago." 

The  Roman   armies  were  no  longer  recruited  for  slavery 

1  «(Romam)domic]liamlegum,gym-  *<*  Quirites,  discedite,  atque    anna 

nasium  litteraram,  coriam  digoitatnm,  deponite."    Lampridios,  lAfe  of  Alex. 

yerticem  mnndi,  patriam  libertatis,  in  jSS^v.,  §53;  ^xxeLiLife  of  J.Cioar^  §70. 

qnatotios  mundi  civitate  soli  Barbari  '  Pradentias  (a  natiye   of   Tana- 

et    servi    peregrinantar  I ''      bidonios  conensis),  v.  348. 
Apollinarias,  epUt.  1,  6. 
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amongst  those  populations,  the  members  of  which  were  all  now 
Koman  citizens.  Obstinate  revolts  doubtless  took  place  in 
exceptional  situations,  when,  as  the  result  of  war  or  sedition  in 
the  provinces,  slavery  was  the  fate  of  the  captives ;  but  from 
the  time  of  Caracalla,  the  franchise  became  an  absolute  right. 
Homan  slaves  were  for  the  friture  only  obtainable  from  amongst 
barbarians  beyond  the  frontiers  of  the  Khine,  the  Danube,  of 
Asia  Minor,  or  of  Africa.  This  constitution  in  one  word  gave 
freedom  to  the  greater  part  of  the  then  known  world. 

In  &ct,  from  the  date  of  this  constitution,  provincials  through- 
out the  empire  became  eligible  to  the  ranks  of  the  army,  a 
privilege  heretofore  exceptional,  and  one  which  was  solely  the 
result  of  personal  concession,  for  it  had  been  the  standing  rule 
that  the  peregrini  and  the  barbarians  could  not  form  a  portion 
of  the  legions  proper,  but  acted  merely  as  auxiliaries.  After  the 
constitution  of  Caracalla,  therefore,  all  the  provincials  trans- 
formed into  citizens  could  become  legionaries,  and  thenceforth 
regular  recruiting  took  place  in  each  province.  *  This  constitution, 
therefore,  materially  augmented  the  military  resources  of  the 
empire.  But  the  condition  of  the  Koman  legion,  both  at  this 
period  and  subsequently,  was  that  of  the  general  population  of 
the  empire — a  melange  of  nations  bound  together  by  the  will 
of  a  single  individual  and  glorying  in  the  title  of  "  Romans." 

41 0.  It  must  not  be  overlooked  that  the  constitution  of  Cara- 
calla, which  gave  to  aU  the  subjects  of  the  empire  the  rights  of 
citizenship,  did  not  give  to  all  the  territories  the  rights  of  ager 
Romanus.  In  elevating  all  the  people,  it  did  not  elevate  all  the 
soil  to  the  same  civic  status ;  it  would  not  have  answered  the 
purpose  of  Caracalla  to  have  released  the  land  from  tribute  or 
vectigaL  The  solum  Italicum,  and  the  lands  belonging  to  those 
towns  whose  territory  had  been  admitted  to  the  enjoyment  of 
civic  rights,  still  remained  distinct  from  the  solum  provincialey 
and  this  distinction  was  maintained  till  the  time  of  Justinian. '^ 
But  from  the  time  of  the  constitution  of  Caracalla,  aU  subjects 

*  '*  Snpplementa   legionibns  scripta      time  of  Constantiiis,  lib.  24,  §  6. 
sunt,  indictis  per  provincias  tirociniis."  ■  Cod.  7,  26,  De  mid.  jur.  Quir. ;  7, 

Ammiaii.  Marcellinns,  speaking  of  the      31,  De  utucap.  transform. 
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were  citizens ;  the  differences  between  the  rights  of  citizenship, 
of  Latini  veteris  or  Latiniy  in  the  colonies,  municipia  and  all 
other  towns  or  villages,  was  entirely  effaced,  so  far  as  concerned 
the  status  of  persons.  The  Jus  Italicum  from  this  time  was 
exclusively  territoriaL 


Section  LXXVIII. 

The  Modification  of  the  Leges  Julia  and  Papia  PoppiEA 
— The  Rights  of  the  Fiscus  in  Claims  upon  Caduca. 

411.  The  same  observation  as  that  already  made  equally 
applies  to  another  constitution  of  Caracalla,  which  is  briefly 
indicated  to  us,  like  the  last,  by  Ulpian,  and  like  the  last  its 
scope  and  bearing  are  equally  subjects  of  controversy ;  this  is 
the  caducary  law,  concerning  which  Ulpian  says,  "  Hodie  ex 
constitutione  imperatoris  Antonini  omnia  caduca  Jisco  vindi- 
cantur.^^^ 

412.  Our  older  vrriters  upon  Roman  law  having  only  a 
vague  notion  of  what  could  be  meant  by  prtsmia  patrum^  men- 
tioned in  Koman  literature  and  several  fragments  of  the  jurists, 
and  imagining  that  the  provisions  concerning  the  caduca  were 
intended  by  the  leges  Julia  and  Papia  to  apply  directly  to  the 
public  treasury,  were  much  embarrassed  by  this  fragment  of 
Ulpian.  They  could  do  no  more  than  question  the  accuracy 
of  the  manuscripts,  like  Cujas,  who,  when  commenting  upon 
these  words,  ^^  Hodie  ex  constitutione  imp.  Antonini/^  wrote 
"Imoy  ex  lege  Papia^^  and  who  endeavoured  by  a  transposition 
of  the  text  to  apply  this  constitution  to  another  point.*  Or 
else  they  limited  the  operation  of  this  constitution  to  a  mere 
change  in  the  financial  administration  made  by  the  Emperor 
Caracalla,  in  order  to  make  a  transfer  from  the  cerarium  or 
public  treasury  to  the  fiscus  or  imperial  treasury.  Such  is  the 
sense  in  which  Pothier,  who  conforms  to  the  more  advanced 

*  Vide  supra,  §  377;  Ulp.,  /?<y.,  tit.  '  Cujas,  Notez  on  tit.  17  qf  Ulpian. 

17,  Decadu€i$,§  2. 
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interpretation  of  J.  Godefroy  and  of  Heineccius,  understood  it, 
as  expressed  in  these  terms,  "  Caduca  igitur  ex  ilia  lege  (srario 
Populi  Romani  cedebanU  Hodie  ex  constitutione  imp.  Antonini 
omnia  caduca  Jisco  vindicanturJ*^  * 

413.  Since,  however,  we  have  become. acquainted  with  the 
Institutes  of  Gains,  and  since  we  have  learned  how  by  the  lex 
Papia  those  who  had  children  {qui  in  eo  testamento  liber os 
habent\  as  a  reward  for  paternity,  were  permitted  to  claim  the 
caducay  the  order  in  which  these  persons  were  called,  and 
how  the  public  treasury  was  only  admitted  in  default  of  such 
persons,  the  true  sense  of  the  constitution  of  CaracaUa  has 
become  clear.  This  emperor,  who  was  notorious  for  cruelty, 
and  at  the  same  time  has  left  behind  him  a  reputation  as  a  fiscal 
administrator,  deprived  paternity  of  its  privilege,  and  gave  to 
the^scM*  the  entire  claim  upon  the  caduca.  He  had  doubled 
the  impost  upon  inheritance,  legacies,  donationes  mortis  causd 
(vicesima  h(Breditatum),  as  also  that  upon  enfiranchisements. 
He  filled  his  treasury  by  giving  to  the  Ji$cus  all  the  caduca. 
The  cadehes  and  the  married  who  had  no  children  were  in  all 
cases  punished,  but  the  parent  was  not  recompensed.  The  ■ 
caducary  laws  became  exclusively  fiscal.  Caracalla,  in  his 
claim  upon  the  caduca^  only  respected  the  right  conferred  upon 
the  ascendants  or  descendants  of  the  testator  of  the  ju8  anti- 
quum preserved  to  them  by  the  leges  Julia  et  PapiaJ^  And  this 
explains  the  fi*agment  of  Ulpian:  ^^  Hodie  ex  constitutione 
imperatoris  Antonini  omnia  caduca  Jisco  vindicantur^  sed 
servatojure  antiquo  liberis  et  parentibus.^^ 

414.  This  effect  of  the  constitution  of  Caracalla  explains 
the  other  singular  fact  that  in  no  part  of  the  fragments  of  con- 
temporaneous jurists, — such,  for  instance,  as  the  Regulce  of 
Ulpian  and  the  Sententice  of  Paul,  nor  in  the  fragments  of  a 
later  period,— is  there  to  be  found  any  mention  of  the  order 
in  which  the  caduca  were  theretofore  claimed  by  parents,  nor 

*  The  caduca  therefore  by  that  law  constitution  of  Antoninus,  the  whole 
went  to  the  €erarinm;  but  now,  by  the      caduca  passes  to  tliefscits. 

»  Vide  §  876. 
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any  precise  indication  of  what  this  claim  actually  was ;  so  that 
our  principal  interpreters  of  Boman  law  either  remained  in 
error  or  in  yague  uncertainty.  And  in  fact  it  was  necessary  in 
order  to  initiate  ourselves  into  these  mysteries  to  await  the 
discovery  of  the  Institutes  of  Gaius^  that  is  to  say,  the  "writings 
of  a  jurist  who  had  died  before  the  commencement  of  the  reign 
of  Caracalla. 


41 6.  However  there  are  some  slight  indications  or  vestiges 
of  these  obliterated  rights  stUl  extant  in  certain  texts  which  we 
are  justified  in  assuming  as  posterior  to  the  constitution  of 
Caracalla ;  such  as  are  to  be  found  even  in  the  work  of  Ulpian, 
where  reference  is  made  to  this  constitution.*  So  doubtfiil, 
however,  are  these  references  that  they  have  given  rise  to  the 
following  objections.  How  could  there  still  be  any  question  as 
to  the  rights  of  parents  to  claim  the  caduca  if  it  is  true  that 
they  had  been  withdrawn  by  Caracalla  ?  Is  it  not  clear,  from 
this  evidence  alone,  that  we  must  seek  some  other  interpreta- 
tion for  this  constitution?  Opinions,  in  some  respects,  resemble 
the  fashions.  Authors  like  to  make  their  appearance  in  some 
novel  costume,  different  from  other  men.  And  the  reappear- 
ance of  a  garment  that  has  been  for  some  time  laid  by  is 
tantamount  to  a  novelty.  The  interpretation  which  our  ances- 
tors were  forced  to  adopt,  for  want  of  the  information  which 


*  Begukg,  Ulpian,  tit.  1,  Be  llbertU, 
§  21 :  "  Qnod  loco  non  adeuntis  lega- 
tarii  patres  haeredes  fiant"  Cajas, 
being  unable  to  anderstand  this  text, 
proposed  to  read  it,  "  Prcefecti  tBrarii 
hofredes  fiunV  Ibid.  tit.  26,  De  fideU 
eommUsls :  *'  Nee  cadacum  vindicare 
ex  eo  testamento,  si  liberos  habeat.'* 
He  proposed  to  read,  "  Si  ex  liberis 
existat."  This  doable  mention  of  the 
privilege  of  paternity  as  to  claims  for 
caduca  is  the  only  reference  to  it  in  the 
RegnUe  of  Ulpian.  The  allnsions  are 
in  each  case  merely  incidental,  the  one 
being  introduced  in  connection  with 
the  question  of  yalidity  in  the  case  of 
controverted  enfranchisements,  in  which 
Ulpian  sets  forth  the  points  in  contro- 
versy ;  the  other  in  reference  to  a  prior 
KenatiHs-congultum.  But  when  the 
jurist  is  actually  treating  of  the  sub- 


ject, under  the  title  De  eadueU,  he 
does  not  make  the  slightest  mention  of 
the  rights  of  parents,  and  only  refers 
to  the  claim  concerning  caduca  in 
order  to  say  that  it  belongs  entirely  to 
the  JUcuSf  saving  the  rights  of  ascend- 
ants and  descendants  who  enjoy  the 
jn4  antiquum. 

The  other  text  offers  an  objection  in 
par.  3  of  "  Frap.mentum  veteris  cujus- 
dam  jnriaconsulti,  De  jure  fisci : . . .  Sane 
si  post  diem  centesimum  patres  caducum 
vindicent  omnino  fisco  locus  non  est." 
This  text  is  commtmly  supposed  to  be 
by  Paul;  some  suppose  it  to  be  by 
Ulpian  or  by  some  other  jurist.  How- 
ever, as  it  is  impossible  to  say  whether 
this  is  anterior  or  posterior  to  the  con- 
stitution of  Caracalla,  it  ought  not  to 
be  allowed  as  an  objection.  In  our 
opinion  it  is  anterior. 
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we  now  possess^  has  reappeared  under  the  form  of  the  objection 
we  have  just  set  forth.  And  we  again  find  it  said,  that  the 
innovation  made  hj  Caracalla  was  limited  to  granting  the 
claim  upon  the  caduca  to  lAi<^Jiscu8  instead  of  to  the  <Brarium. 

416.  This  is  an  interpretation  which  we  cannot  accept,  not- 
withstanding the  authority  of  the  writers  who  give  credit  to  it. 
Its  inaccuracy  is  apparent. 

In  the  first  place,  it  appears  to  us  clearly  demonstrated  that, 
before  the  constitution  of  Caracalla,  the  distinction  between  the 
(Brarium  and  the  Jiscusy  though  subsisting  in  theory  and  as  a 
matter  of  personal  administration,  was  in  reality  nonexistent. 
And  that,  especially  as  regarded  the  caduca^  that  which  fell  to 
the  (Brarium  heretofore  is  now  specifically  stated  to  belong  to 
ihejiscus.^  Whereas,  on  the  other  hand,  even  after  the  con- 
stitution of  Caracalla,  we  find  the  principle  of  a  difference 
existing  between  the  rights  of  the  people  and  those  oHheJiscus 


*  This  IB  plain  from  the  edict  of 
Trajan  npon  the  preminm  to  he 
awarded  to  those  who  aboold  them- 
selyea  declare  their  incapacity  to  be- 
nefit from  the  eaduca.  If  we  rely 
npon  PaoFs  rendering  of  the  terms— 
'*  Ut  si  qois,  anteqnam  cansa  ejus  sra- 
rinm  def erntnr  professns  esset  eam  rem 
quam  possideret  capere  sibi  non  licere 
ex  ea  partem  fisco  inferrct,  etc.  £t 
probasset  jam  id  ad  fiscnm  pertinere 
.  .  .  ex  eo  quod  redactum  esset  a 
Praif ectis  arario  partem  dimidiam  f  erat" 
(Dig.  49,  14,  Dejvrefsciy  13,  pr.  and 
§  1)  -  in  a  rescript  of  Adrian  (ibid.  §  4 ), 
and  in  a  senaMs-consvltum  preserved 
by  Jnnins  Manritianns,  who  wrote 
under  Marcos  Aorelins :  "  Senatus 
censnit  nt  perinde  rationes  ad  serarinm 
deferat  is  a  quo  tota  htereditas  fisco 
cvicta  est,  vel  nniversa  legata''  fibid. 
15,  §  5).  All  these  texts  are  taken 
from  treatises  upon  the  leges  Julia  et 
Papia.  No  one  can  say  that  the  word 
JiacuM  has  been  substituted  by  Tribo- 
nian  for  (erarium,  inasmuch  as  the  two 
words  are  used  at  the  same  time,  in  the 
same  phrase,  and  in  the  same  provision. 
We  may  conclude  from  these  texts  that 
already,  under  Trajan,  under  Adrian, 
and  uudcr  Marcus  Aurelius,  proceed- 
ings took  place  before  the  prce/ectns 


€BTarii  ;  but  it  was  the  fi^eui  that  was 
proprietor,  which  made  the  claim,  and 
which  received  the  portion  on  the  score 
of  the  caduca.  The  fi»cn»  appears  as 
exercising  the  same  right  in  the  frag- 
ments that  we  possess  of  jurists  anterior 
to  Caracalla  (Dig.  30,  De  legat.,  96, 
5  1);  Gains  (Dig.  49,  14,  Dejurefiici^ 
14);  Junius Mauritianns  (ibid.  15,  §  5 .; 
and  in  a  decree  and  constitution  of  Sep- 
timins  Severus,  Oircadelationesfiscales^ 
mentioned  by  Ulpian  (ibid.  25).  It  is 
capy  to  say  that  it  is  Tiibonian  who 
has  used  the  word  Ji^cvs  instead  of 
cerarivm  in  every  place  in  his  frag- 
ments; but  how  does  it  happen  that 
in  the  very  chapter,  De  jure  Jitci, 
he  so  frequently  employs  the  word 
iprarium,  which  is  to  be  met  with  in 
almost  every  paragraph  in  a  text  of 
Junius  Mauritianns  (ibid.  15,  §§  1,  3, 
4, 5,  6),  and  in  another  of  Valens  (ibid. 
42).  And,  besides,  even  in  the  time 
of  Justinian  this  practice  of  substitution 
was  prevalent,  for  we  find  in  the  text 
of  a  constitution  of  that  emperor  the 
two  words  used  as  synonymous:  "  Bene 
a  Zenone  divn  memoriie  fiscalihus 
alienationibus  prospectum  est,  ne  ho- 
mines qui  ex  nosfcro  arario  donationia 
vel  cmptionis    .    .    .    accipiunt  ?  ** 
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distinctly  enunciated,  which  proves  that  the  constitution  of 
Caracalla  had  not  suppressed  it.  The  fact  is,  that  after  the 
principle  was '  admitted  by  the  emperor  that  the  people  by  the 
law  of  investiture  transferred  to  the  emperor  all  their  powers 
and  all  their  rights,  it  remained  the  custom  to  speak  of  the 
"  rights  of  the  people,"  but  this  was  equivalent  to  saying  the 
**  rights  of  the  prince.''  For,  though  preserving  the  duality  of 
terms  and  the  notion  of  personal  administration,  ihe^cus  was 
the  sole  reality. 

In  the  second  place,  in  order  to  sustain  this  strained  inter- 
pretation we  must  not  only  suppose  interpolation  on  the  part  of 
Tribonian  in  a  great  number  of  the  texts  of  the  Digest,  but 
must  warp  the  phrase  of  Ulpian  in  order  to  turn  it  from  its 
natural  meaning,  and  by  so  doing  destroy  the  connection. 

In  the  third  place,  we  should  try  in  vain  to  rearrange  that 
sentence.  In  any  attempt  to  punctuate  and  twist  it  according 
to  our  &,ncy,  to  make  its  parts  undergo  the  exercises  to  which  a 
clown  submits  his  limbs,  there  will  always  be  found  a  word 
which  will  baffle  our  best  endeavours,  the  word  omnia.  This 
omnia  is  of  itself  a  rock  on  which  is  wrecked  the  strained  in- 
terpretation. *^  Omniay  sed  servato  jure  antiquo  liberis  et 
parentibusy^  can  be  well  understood,  and  is  perfectly  correct  if 
the  constitution  of  Caracalla  suppressed  the  rights  of  the  patres 
in  claiming  the  caduca;  but  if  it  maintained  them  it  becomes 
radically  false ;  the  treasury  does  not  claim  all  the  caduca,  since, 
before  it,  come  the  claims  of  a  whole  series  of  persons  having 
children  beneficiaries  imder  the  same  will.  Can  anyone  pretend 
to  say  that  the  word  omnia  only  concerns  arrangements  between 
the  cerarium  and  the^cM*  ?  Then  there  must  formerly  have 
been  a  division  of  the  caduca  between  the  two,  the  treasury 
thenceforth  taking  the  whole :  this  is  nothing  but  hypothesis. 
Suppose  we  accept  the  hypothesis,  in  what  position  is  the 
jurist,  who  has  the  reputation  for  logical  accuracy?  He  is 
treating  of  the  subject  de  caducis,  and  gives  in  his  first 
paragraph  the  detailed  definition  of  the  caduca,  and  then 
immediately  adds,  in  his  second  paragraph,  "  Hodie  omnia 
caduca  Jisco  vindicantur^^  without  any  indication  or  warning 
that  there  is  a  whole  series  of  persons  enjoying  the  rights  of 
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paternity,  whose  claims  come  before  that  of  the  treasury,  as  if 
they  had  no  existence  ?  Let  us  assume,  on  the  contrary,  that 
those  rights  of  paternity,  at  the  moment  to  which  that  hodie 
refers,  were  suppressed,  and  the  difficulty  disappears. 

417.  It  remains,  however,  for  us  to  say  a  word  about  the 
objection  by  which  this  lame  interpretation  is  supported.  We 
do  not  speak  of  the  fragment  De  jure  JUciy  as  there  is  nothing 
to  authorize  us  in  placing  it  posterior  to  the  constitution  of 
Caracalla,  but  of  the  two  paragraphs  taken  from  the  Regul(B  of 
Ulpian,  in  which  can  still  be  read  the  mention  of  the  right  of 
the  patres  to  the  claim  for  the  caduca.  As  to  those  two 
paragraphs  we  might  confine  ourselves  to  pointing  out  the 
incidental  character,  already  noticed,  of  the  allusion  and  the 
forced  manner,  so  to  speak,  in  which  this  incidental  mention 
has  been  historically  brought  in.  That  would,  perhaps,  be  the 
best  explanation.  We  must  be,  however,  permitted  to  make 
one  conjecture  which,  among  so  many  others,  is  perfectly  allow- 
able. It  is  very  well  known  that  Ulpian,  as  well  as  Paul, 
assessor  of  Papinian,  who  had  already  earned  distinction  under 
Septimius  Severus,  and  whose  life  was  prolonged  to  the  time  of 
Alexander,  had  written  before  as  well  as  during  and  after  the 
reign  of  Caracalla.  Let  us  suppose  his  manuscript  of  the 
Regul<B  to  have  been  composed  before  the  constitution  of  that 
prince ;  this  constitution  is  then  enacted,  the  author  eflaces  in 
the  special  title  De  caducis  what  he  had  said  of  the  rights  of 
the  patresy  and  writes :  **  Hodie  ex  constitutione  imperatoris 
Antonini  omnia  caduca  fisco  vindicantury  salvo  jure  antiquo 
liberis  et  parentibus.^^  Perhaps,  also,  he  makes  the  same  sup- 
pression in  certain  passages  of  some  importance,  but  in  two 
isolated  paragraphs  there  remains  the  incidental  mention  of 
that  right,  although  suppressed,  and  it  is  in  this  condition  that 
the  manuscript  reproduced  by  the  copyists  is  put  into  circula- 
tion. These  are  accidents  which  even  with  us  modems,  who 
enjoy  the  art  of  printing  and  the  power  of  bringing  out  new 
editions,  frequently  occur  with  respect  to  new  laws  that  sud- 
denly change  old  systems :  without  mentioning  old  editions  kept 
in  use  subsequently  to  these  changes,  on  which  the  corrections 
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are  only  made  with  the  help  of  references  or  tables  ot  errata. 
Now,  the  ancients  had  not  even  that  remedy ;  their  corrections 
had  to  be  made  by  the  hand,  as  we  do  ours  on  our  manuscripts 
or  on  the  margin  of  our  books.  However  this  conjecture  may 
be  received,  everybody  will  admit  that  if  the  right  of  the  patres 
to  the  claim  of  the  caduca  was  still  in  existence  at  the  time 
when  Ulpian  brought  out  his  Regul(By  the  place  to  treat  of  it 
was  not  that  in  which  there  might  be  an  incidental  and  purely 
nominal  mention  of  it,  but  in  a  prominent  position  under  the 
title  De  caducisy  after  the  detailed  definition  given  by  Ulpian 
of  what  was  understood  by  caduca  and  before  the  claim  of  the 
treasury  was  alluded  to,  since  that  claim  only  came  in  for  want 
of  the  patres.  It  is  impossible  to  explain  otherwise  than 
by  the  suppression  of  these  rights  of  patres,  how  it  happens 
that  Ulpian,  who  wrote  twenty  books  on  the  leges  Julia  et 
Papiay  preserves  an  absolute  silence  on  the  subject  at  the  very 
place  in  his  RegultB  where  it  was  indispensable  to  speak  of 
them ;  how  Paul,  who  wrote  ten  books  on  the  same  laws,  pre- 
serves in  his  SententitB  the  same  silence  under  the  headings 
which  most  strongly  suggested  their  mention,  as  those  on  the ' 
institution  of  heirs,  upon  legacies  and  upon  fideicommissa^ 
This  suppression,  by  the  constitution  of  Caracalla,  is  therefore 
demonstrated,  as  it  appears  to  us. 

418.  But  the  question  may  be  asked,  whether  it  was  of 
permanent  duration,  or  whether  it  was  not  revoked  subse- 
quently to  the  reign  of  Caracalla?  This  is  a  point  in  the 
history  of  law  on  which,  for  want  of  sufficient  documentary  evi- 
dence, it  is  impossible  to  assert  anything.  There  are  a  few 
words  taken  fi*om  the  Novellas  of  Justinian,  announcing  the 
abolition  of  the  last  vestiges  of  the  legislation  on  the  caduca, 
which  might  suggest  the  belief  that  the  right  of  the  patres  had 
existed  until  that  time;  as  for  oturselves,  we  can  scarcely 
accept  such  as  the  feet;  we  interpret  in  a  different  way 
the  NovellcB  of  Justinian,  and  yet  we  are  inclined  to  suppose, 
without  being  certain  of  it,  that  the  fiscal  innovation  of  Cara- 
calla did  not  survive  him  long.  Dion  Cassius  has  said  of 
Macrin,  his  successor,   that  he   abolished  the   provisions  of 


Digitized  by  VjOOQIC 


THE  HISTORY  OP  ROMAN  LAW.  353 

Cai*acalla  as  to  inheritances  and  enfranchisement.^  Although 
the  historian  here  alludes  to  the  tax  of  the  twentieth,  which 
Caracalla  had  doubled,  and  which  Macrin  brought  back  to  its 
primitive  rate,  we,  may  be  allowed  to  give  that  sentence  a  more 
general  sense  and  to  view  it  as  comprising  also  the  provisions 
relating  to  inhabitants  and  to  caducary  legacies.  Macrin  was 
the  assassin  of  Caracalla;  it  was  necessary  for  him  to  gain 
popularity  at  his  expense.  Everybody  knew  Caracalla  had 
been  poniarded.  The  reign  of  Macrin,  short  as  it  was,  was  a 
reactionary  period  as  regarded  his  predecessor.  He  was  some- 
what versed  in  the  law ;  he  had  been  consul  for  the  treasury,  pro- 
curator of  the  cerariumy  and  he  used  to  say  that  it  was  shameful 
to  consider  as  laws  the  orders  of  a  Commodus  and  a  Caracalla.^ 
It  is  not  therefore  without  probability  that  among  the  provi- 
sions of  Caracalla  on  inheritances,  which  he  abolished,  were 
comprised  those  relating  to  institutions  and  to  caducary  lega- 
cies, in  which  matters  he  very  likely  had,  as  well  as  in  the  tax 
of  the  twentieth,  restored  the  old  law.  There  is  another 
emperor  as  to  whom,  in  default  of  Macrin,  a  similar  supposition 
is  also  admissible,  and  that  is  Alexander  Sevenis,  who,  Lam- 
pridius  tells  us,  sanctioned  a  great  number  of  laws,  characterized 
by  moderation,  on  the  rights  of  the  treasury  and  of  the  people.' 
If  we  consider  how  onerous  and  intolerable  must  have  been 
that  claim  of  all  the  caduca  by  the  treasury  in  testamentary 
successions,  we  shall  not  be  astonished  to  find  that  everybody 
was  impatient  to  be  freed  from  it.  With  the  entire  disqualifi- 
cation of  every  person  not  actually  married,  plus  the  liability  to 
disqualification  of  one-half  of  all  persons  married  but  having  no 
children,  plus  the  other  causes  of  liability  to  disqualification 
or  quasi  liability, — and  taking  into  consideration  the  fact  of  the 
treasury  setting  aside,  for  those  portions  caduca  or  quasi  caduca^ 
everyone,  even  those  who  had  children,  with  the  exception  of 
the  ancestors  or  the  descendants  to  the  third  degree,  and  appro- 
priating them  aU  for  itself, — there  was  no  longer  any  security  for 

*  Vide  §  405  iemd  reference.  pridins,  Life  of  Diadumenianv^,  §  4. 

•  J.  Capitolinua,  Life  of  Macrinnt,  »  Lampridius,   Life    of  Alexander 
§  4  and  §  13 :  "  Nefas  esse  dkens  leges  Serenia,  §  15 :  "  Lc^b  de  jure  populi 
videri  Commodi  et  Caracallse  et  hoini-  et  fifici  moderatas  et  infinitas  sanxit/' 
nam  imperitoram  yolnntates."    Tiam- 
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any  testator.  A  dissolution  of  marriage^  the  death  of  a  child, 
of  an  appointed  heir  or  of  a  legatee,  baffled  the  precautions 
taken  bj  the  testator,  and  swept  the  inheritances  down  into  the 
gulf  of  the  treasury.  It  was  not  without  danger  that  they 
oonfined  their  testamentary  gifts  to  the  nearest  relatiYes  who 
enjoyed  the  exception,  or  even  to  ancestors  or  descendants  who 
enjoyed  the  jus  antiquum ;  their  death  before  the  opening  of 
the  will,  or  their  refiisal,  would  also  open  that  gulf.  Indeed, 
with  that  gulf  before  them  the  best  way  was  to  remain  intestate. 
And  a  great  restriction  in  the  use  of  wills,  to  which  the  Romans 
were  so  attached,  could  not  fidl  to  be  the  result  of  the  caducary 
laws,  aggravated  by  the  power  of  the  treasury.  Such  is  the 
body  of  reasons  which  even,  in  the  absence  of  any  fomud  docu- 
ment, makes  us  believe  that  this  fiscal  absorption,  conceived  by 
CaracaUa,  was  only  temporary,  and  did  not  escape  the  rescind- 
ing power  of  his  immediate  successors.  It  is  to  another  period, 
that  of  the  Christian  legislation  inaugurated  by  Constantine, 
that  it  appears  to  us  more  conformable  with  the  general  course 
of  events  to  attribute  at  once  the  suppression  of  the  penalty 
imposed  on  celibacy  and  on  the  misfortune  of  not  having 
children,  a  suppression  for  which  we  possess  an  express  consti- 
tution, and  the  complete  disappearance  of  the  privilege  of  the 
patres  in  the  claim  to  the  caduca,^ 

JxjRiSTS:  Venuleius  Satubnikus  (frag.  71). 

419.  Ulpian  and  Paxil  (Domitius  Ulpianus,  frag.  246^); 
(Julius  Paulus,  frag.  2083).  The  former  was  a  native  of  Tyre, 
the  latter  of  Padua.  Rivals  in  talent  and  in  fame,  both  lived 
in  the  time  of  Papinian,  whose  assessors  they  both  were ;  both 
ascended  through  the  various  dignities  of  the  empire  to  the  post 
of  praetorian  praefect.  Both  composed  several  works,  which 
were  laid  under  contribution  by  the  compilers  of  the  Pandects, 
and  critical  notes  on  the  books  of  Papinian,  which,  later,  were 
rescinded  by  two  imperial  constitutions  and  denuded  of  all 
authority.  Each  wrote  an  elementary  work,  fragments  of 
which  have  reached  us,  and  which,  taking  their  place  by  the  side 


>  Vide  \  480. 
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of  the  Institutes  of  Gaius,  constitute  the  sources  whence  we  must 
study  the  jurisprudence  of  that  time.  The  work  of  Ulpian 
bears  the  name  of  Liber  singularis  regularum  Ulpianiy  or 
simply  Fragmenta  Ulpiani ;  that  of  Paul  is  entitled  Julii 
Pauli  sententiarutn  receptarum  libri  V,  or  simply  Pauli  seti" 
tentiarum  libri  V. 
Jurists:  Callistratus  (frag.  99). 

JBlius  Marcianus  (frag.  275). 

Florentinus  (frag.  42). 

JEmilius  Macer  (frag.  62). 

HerenniuB  Modestinus  (frag.  345). 

ElCPEBOBS. 

A.D.  217.  Macrinub  (Opilius  Macrinus). 

,,    218.  Heliooabalus  (M.  Aurelius  Antoninus^  cogno- 
mine  Heliooabalus). 

yy  222.  Alexander  Seyerus  (Aurelius  Alexander 
Severus). 
420.  Having  attained  the  empire  at  the  age  of  sixteen, 
Alexander  Severus  surrounded  himself  with  wise  counsellors 
and  illustrious  jurists,  among  whom  was  Ulpian.  He  kept  alive 
for  a  few  years  longer  the  influence  of  literature,  the  sciences 
and  the  law,  which  after  him  disappeared  for  a  long  time.  And 
therefore  those  who  confine  their  study  of  the  law  to  the  law 
itself,  without  tracing  its  connection  with  political  events,  mark 
his  death  as  the  advent  of  a  new  period.  And,  indeed,  it  was 
imder  the  emperors  whose  names  we  have  just  perused, — ^under 
the  protection  of  Adrian,  of  Antoninus  Pius,  of  Marcus  Aure- 
lius, of  Septimius  Severus, — that  the  study  of  jurisprudence 
reached  its  highest  pitch.  The  jurists  were  multiplying  and  so 
were  their  disciples.  It  was  no  longer  by  simply  following  the 
practice  of  the  bar  that  the  latter  trained  themselves,  but  oral 
lessons  had  developed  in  a  series  of  lectures  the  principles  of  the 
science.^  Perhaps  the  professors,  whose  lessons  had  at  first 
been  paid  for  only  by  the  pupils  themselves,  already  received 
fees  from  the  public  treasury,  and  Marcus  Aurelius,  who  created 
public  professorships  for  eloquence  and  for  philosophy,  had  per- 

«  Vide  §  847. 
A  a2 
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haps  done  the  same  for  law.  New  works  came  out  every  day ; 
they  were  commentaries  on  the  edicts  of  the  praetors  or  of  the 
proconsuls  {ad  edictum  ;  ad  edictum  provindale) ;  treatises  on 
the  functions  of  the  magistrates  {De  officio  prafecU  urhiy  pro- 
consulis,  &c.);  extensive  works  on  the  whole  body  of  law 
{Digesta^  Pandectce) ;  or,  lastly,  abridgments,  elementary  lessons 
{Instituttones,  RegulcBy  Sententice),  The  jurists  rose  to  the 
highest  offices ;  they  were  counsellors  of  the  emperor,  consuls, 
prsetorian  praefects,  praefects  of  the  city.  But  all  at  once,  after 
Alexander  Severus,  the  series  appears  to  us  abruptly  inter- 
rupted, and  for  a  long  time  we  meet  in  history  with  little  else 
than  military  seditions  of  the  worst  kind,  emperors  reigning  for 
a  few  months,  made  to-day,  unmade  to-morrow ;  armies  fight  in 
support  of  their  respective  candidates ;  and  thirty  pretenders  to 
the  empire  in  the  course  of  a  few  years  appear  and  destroy  each 
other. 

Emperors. 

A.D.  235.  Maximin  {Julius  Maximinus), 
„    237-  GoRDiAN   1st  and   Gordian  2nd  (Gordianus  I. 
and  II.). 
(Less  than  two  months  after)  Maximus  Papienus 
and  Balbintjs. 
„     238.  GORDIAN  3rd. 
„    244.  Philip  (Philippus  Arabs).     Philippus  the  elder, 

Augustus ;  Philippus  the  younger,  C<Bsar, 
„    249.  Decius. 

„    251.  Gallius  Hostilius  and  Volusius. 
„    253.  JEmilianus. 

(Three  months  afterwards)  Licmius  Valerianus 

and  Gallienus. 
The  same  and  Valerianxjs  2nd,  Ccesar. 
(It  was  at  this  epoch  that  the  pretenders  began  to  appear,  who 
soon,  to  the  number  of  thirty,  spread  civil  war  on  aU  sides  of 
the  empire  and  finished  by  killing  each  other.) 
A.D.  260.  Gallienus,  alone. 
„    268.  Claudius  2nd  (M.  Claudius). 
„    270.  Aurelianus. 
„    275.  Tacitus. 
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A.D.  276.  Floriancs. 

(Three  months  after)  Probus. 
„    282.  Casus,  Carinus  and  Numerianus. 
„    283.  Cakinus  and  Numerianus,  alone. 

421.  In  the  midst  of  this  rapid  succession  of  princes,  the 
eye  of  the  historian  must  be  directed  to  two  great  events,  which 
cannot  be  placed  under  any  reign  in  particular,  because  they 
were  daily  developing  themselves.  They  are  the  propagation 
of  the  Christian  religion  and  the  irruptions  of  the  barbarians. 


Section  LXXIX. 
The  Propagation  of  Christianity. 

422.  In  the  reign  of  Tiberius,  the  apostles,  traversing  the 
provinces  of  the  empire,  had  spread  everywhere  around  them 
the  new  religion  which  they  preached.  This  system  of  pure 
morality,  with  its  grand  conception  of  the  Deity,  struck  the  minds 
and  covered  with  shame  and  ridicule  the  religious  system  and  the 
gods  of  paganism.  As  a  faith,  polytheism,  already  abandoned 
by  philosophy  and  by  the  higher  classes  of  Koman  society,  was 
disappearing  day  by  day.  It  no  longer  existed  except  as  an 
institution,  as  an  external  worship,  in  the  habits  and  practices 
of  public  and  of  private  life.  The  creed  of  the  apostles,  which 
was  destined  to  bring  about  the  greatest  social  revolution,  not 
through  force,  but  through  the  mind  and  through  the  feelings, 
attracted  the  small  as  well  as  the  great,  the  weak  as  well  as  the 
strong,  the  poor  as  well  as  the  rich.  The  number  of  persons 
who  connected  themselves  with  it  rapidly  increased ;  the  churches 
in  which  they  assembled  multiplied ;  everything  contributed,  as 
regards  private  life,  to  propagate  the  Christian  religion.  Was 
it  the  same  with  the  government  ? 

423.  This  point  has  not  been  sufficiently  considered  with 
respect  to  political  laws.  Hitherto  we  have  shown  the  jus 
sacrum  of  Rome  as  firmly  attached  to  the  jus  publicum^  and 
forming  an  important  portion  of  that  system.     The  pontiffl  were 
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magistrateB  of  the  people,  named  in  the  elections  as  tte  other 
magistrates,  interfering  by  virtue  of  their  functions  in  the 
highest  afiairs  of  the  state ;  the  first  officer  of  Hie  jus  publicum^ 
the  emperor,  was  also  the  first  of  the  Jus  sacrum,  the  sovereign 
pontiff.  The  imity  of  the  jus  sacrum  was  not  less  essential  to 
the  government  than  the  unity  of  the^M*  publicum^  for  the  two 
were  intimately  connected.  This  unity  had  always  been  secured 
by  the  very  plurality  of  the  divinities.  When  a  province  newly 
added  to  Rome  had  new  divinities,  they  were  received,  they  had 
altars  raised  to  them,  they  had  priests  appointed  to  them,  and 
the  rehgious  system  was  not  affected  for  a  single  moment.  The 
deities  of  paganism  were  accommodating.  But  when  a  religion 
appeared  which,  revealing  the  existence  of  a  One  Infinite  God, 
could  not  be  received  without  annihilating  all  the  existing  in- 
stitutions,— a  religion  which  made  priests  independently  of  the 
choice  of  civil  authorities,  which  separated  itself*  entirely  firom 
public  power,  and  which  said:  "  My  empire  is  not  of  this  world, 
but  of  another," — the  jus  publicum  was  attacked  in  one  of  its 
fundamental  bases.  The  chiefs  of  the  government  were  obliged 
either  to  defend  their  system  or  to  change  it  totally ;  they 
adopted  the  first  of  those  two  expedients.  However  absurd 
polytheism  may  be,  mankind  does  not  so  easily  break  off  fi:om 
error,  especially  when  the  government  of  a  great  empire  is  con- 
nected with  this  error.  As  rulers  and  as  sovereign  pontic,  the 
emperors  wished  to  suppress  a  religion  which  threatened  the 
existence  of  the  state,  and,  to  accomplish  their  design,  they 
adopted  th^  most  fatal  course,  that  of  force  and  of  cruelty, 
which  after  all  was  suggested  to  most  of  them  by  their  own 
ferocious  disposition.  The  persecutions  of  Nero,  of  Domitian, 
of  Verus,  and  of  GaUus,  only  made  martyrs ;  the  Christians 
multiplied  in  the  midst  of  sufferings;  the  light  of  religion  shone 
more  brilliantly  and  attracted  more  respect,  and  before  long  the 
inhabitants  of  that  vast  empire  were  divided  into  two  large 
classes, — the  Christians  and  the  pagans.  When  a  war,  a  pesti- 
lence, or  any  scourge  fell  upon  the  empire,  the  pagans  never 
&iled  to  attribute  it  to  the  fatal  innovations  of  the  Christians, 
and  the  latter  to  cast  the  blame  of  it  on  the  blindness  and  on 
the  obstinacy  of  the  pagans. 
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424.  The  jurists  who  were  attached  to  the  existing  law  and 
institutions  were,  in  the  struggle  against  rising  Christianity,  the 
auxiliaries  of  the  chie&  of  the  government,  and  often  their 
ministers  or  depositaries  of  public  powers.  Their  philosophy, 
which  had  come  fix>m  Greece,  which  had  been  naturalized  in 
Rome,  and  had  been  cultivated  by  them  as  the  mother  of  all 
sciences,  had  progressively  substituted  for  the  Quiritarian  civil 
law,  which  was  a  materialistic  system  exclusively  adapted  to 
Boman  citizens,  a  system  more  rational,  more  liberal,  and  which 
was  open  to  all  men ;  but  it  had  done  this  with  the  help  of 
ingenious  constructions,  which,  while  ostensibly  upholding 
civil  law,  contrived  to  push  it  aside  and  take  its  place,  while 
at  the  time  they  appeared  only  to  be  running  parallel  with  it. 
Christianity  was  in  their  eyes  an  enemy  to  the  state  and  its 
institutions  that  required  to  be  combated;  perhaps  a  rival  of 
their  philosophy  which,  by  the  very  strength  of  its  simplicity, 
it  was  destined  radicaUy  to  destroy.  It  is  however  quite  in- 
telligible that  the  light  of  the  new  system  was  infusing  itself 
throughout  the  old,  without  the  adherents  of  the  latter  being 
at  all  conscious  of  any  such  influence,  and  that  the  principles  of 
the  Gospel  were  indirectly  penetrating  their  systems  of  philo- 
sophy, and  that  even  when  persecuted  and  proscribed,  Christi- 
anity had  a  liberalizing  and  softening  influence  on  the  progress 
of  jurisprudence  and  of  legislation. 


Section  LXXX. 

The  Ibbuptxon  of  the  Babbabians. 

426.  The  Romans,  driving  before  them  the  savage  tribes  of 
the  forests  of  Germany  and  the  trans^Danubian  provinces,  had 
forced  back  these  wild  and  untamed  races  towards  the  north. 
There,  hemmed  in  by  the  inclement  climate  and  barren  tracts 
of  territory  on  the  one  side  and  the  Roman  power  on  the  other, 
these  tribes  had  accumulated  till,  with  the  growing  weakness  of 
the  Roman  armies,  the  strength  of  the  barrier  declined.  Then 
came  a  reaction,  in  which  the  barbarians  were  impelled  upon  the 
empire.     Under  Domitian,  Adrian,  Marcus  Aurelius,  Grallus, 
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under  each  emperor  in  turn,  the  barbarians  were  seen  advancing 
on  the  Roman  territory  and  then  retiring  laden  with  booty, 
only  to  reappear  in  greater  strength  and  again  re-enter  their 
forests;  every  day  becoming  bolder,  and  showing  in  every  fi-esh 
excursion  more  audacity  and  greater  force.  Some  emperors 
bought  them  off  with  money ;  and,  thus  attracted  by  the  allure- 
ment of  gain  and  pillage,  the  Scythians,  the  Goths,  the  Sarma- 
tians,  the  AJani,  the  Catti,  the  Quadi,  the  Franks,  appeared  at 
first  successively  and  soon  almost  all  at  once.  This  was  the 
prelude  to  those  terrible  incursions  which  were  destined  to  an- 
nihilate the  empire. 

Such  was  the  critical  condition  of  affairs  when  Diocletian 
was  called  to  the  throne. 

Emperors. 
A.D.  284.  Diocletian. 
„    286.  Diocletian  and  Maximian,  A.A.  (Maximianus 
Herculius). 
CoNSTANTius  and  Galerius,  Caesars. 

426.  Transported  fi-om  a  family  of  fi-eedmen  into  the  class 
of  the  emperors,  Diocletian,  by  his  energy,  put  down  opposition, 
brought  the  legions  again  under  discipline,  drove  back  the 
barbarians,  and  restored  some  stability  to  the  throne  which  he 
occupied. 

He  was  one  of  the  most  active  of  the  emperors  in  legislative 
measures,  in  rescripts  and  in  constitutions,  if  we  may  judge  by 
the  extracts  which  have  reached  us ;  for  we  find  under  his  name, 
in  the  Code  of  Justinian,  more  than  one  thousand  two  hundred. 
What  most  signalizes  his  reign  in  the  history  of  the  law  is  the 
final  change  which  he  accomplished  in  procedure,  by  definitively 
and  generally  substituting  the  extraor  dinar  turn  judicium  for 
the  formula  system.  In  political  matters,  the  division  of  the 
empire  and  of  the  government  between  the  two  Augusti  and 
the  two  Caesars  is  the  principal  feature  of  his  reign. 
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Section  LXXXI. 

Decay  of  the  Formulary  System  or  op  the  Ordo  Judi^ 
ciorum — The  Extraordinary  Procedure  (Judicia  Ex^ 
traordinaria)  INTRODUCED  GENERALLY — Petty  Judges 
{Judices  Pedanei), 

427.  Just  as  the  formula  system  of  procedure  was  gradually 
substituted  for  the  actiones  legist  so  in  its  turn  was  \hB  formula 
gradually  superseded  and  finally  definitely  replaced  by  the  ex- 
traordinaria  judiciay  or  extraordinary  procedure. 

The  principle  of  the  cognitio  extraor dinar ia  consisted  in  the 
fact  that  the  magistrate  heard  the  case  and  decided  it  himself; 
this  principle  was  already  recognized  in  the  system  of  the  actiones 
legis  as  well  as  in  that  of  the  formulae.  It  is  the  most  simple, 
the  least  ingenious,  the  least  scientific  of  the  various  methods  of 
judicial  administration.  In  the  first  two  systems  of  the  Soman 
procedure,  however,  and  especially  in  that  of  the  formida,  it  only 
existed  as  an  exception.  The  procedure  by  formula,  which  in- 
volved the  separation  of  the  jus  and  judicium^  the  guarantee  of 
the  juges  juris  chosen  or  accepted  by  the  parties,  and  the  tech- 
nical regulation  of  that  judge's  commission,  was  the  established 
form  of  procedure.  The  magistrate  himself  only  heard  and  de- 
cided the  case  as  an  extraordinary  measure  {extra-ordinevfi) :  in 
cases  where  his  jurisdictio  could  end  the  afiair ;  where  he  wanted 
to  make  use  of  his  imperium  ;  where  there  was  no  given  action 
according  to  civil  law  nor  according  to  the  edict;  and  where 
extraordinary  recourse  was  had  to  the  power  itself  of  the  magis- 
trate {cognitio  extraordinaria,  persecutio,  and  not  actio).  But 
under  the  imperial  government,  when  the  arbitrary  power  of  the 
emperor  was  every  day  increasing,  when  his  will  and  his  deci- 
sions had  acquired  a  superior  authority,  when  the  number  of 
suits  called  or  brought  before  him  multiplied,  when  his  officers, 
his  praetorian  praefects  and  his  lieutenants  participated,  through 
delegation,  in  the  powers  of  their  master,  the  practice  of  using 
the  cognitiones  extraor dinaricB  became  very  much  more  firequent. 
The  emperor  did  not  always  himself  decide  the  matters  in  which 

»  Vide  §262. 
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he  extra-^rdinem  intervened.  He  often  delegated  the  hearing  of 
them  either  to  the  senate,  to  an  officer,  or  to  a  citizen ;  but  as 
it  was  without  the  use  of  formulae,  without  the  ordo  judtciorum, 
and  as  the  person  or  persons,  to  whom  the  hearing  of  the  case 
was  delegated,  pronounced  judgment  in  virtue  of  the  power  thus 
delegated,  having  both  the  jus  and  the  judicium,  there  was 
always  an  extraordinary  procedure  (cognitio  extraordinarid). 

We  may  observe  that  this  usage  had  come  into  vogue  even 
before  the  provisions  of  Diocletian  on  the  point.  And,  on  the 
other  hand,  all  trace  had  ahready  disappeared  of  the  annual  lists 
oijuges  juris  (jurymen),  and  of  the  decuries,  annually  posted 
up  in  the  forum  and  publidj  exposed.  Everything  indicates 
that  these  institutions  of  the  republic,  preserved  for  some  time 
under  the  empire,  had  by  this  time  fallen  into  desuetude,  and 
that  the  choice  of  the  judge  was  no  longer  exercised  within  the 
same  limits  and  was  no  longer  made  according  lo  the  same 
rules. 

428.  It  was  in  this  state  of  things  that  Diocletian,  through 
a  constitution  that  we  find  inserted  in  the  Code  of  Justinian 
(a.d.  294),  ordered  the  presidents  of  the  provinces  to  themselves 
hear  and  decide  all  cases,  even  those  which  it  was  formerly  the 
practice  to  send  before  judges.  This  rule,  which  seems  to  apply, 
in  the  terms  of  the  constitution,  only  to  the  provinces,.was  made 
general  for  the  whole  empire.  Diocletian,  it  is  true,  reserved 
to  the  presidents  the  right  of  giving  to  the  parties  subordinate 
judges,  when  their  public  occupations  or  the  multiplicity  of  the 
suits  prevented  them  from  hearing  them  themselves;^  but  in 
such  cases  the  suits  were  no  longer  sent  before  the  judges  in 
accordance  with  the  formulary  system :  the  distinction  between 
i^ejus  saidjudicium,  the  regulation  of  the  judge's  commission  by 
the  terms  of  the  formula,  was  gone ;  the  whole  case  was  transmitted 
bodily.  The  formulary  procedure  had  completely  fiiUen  through, 

'  ''Placet   nobis,  Priesides   de   his  mnltltadinem, omnia hnjosmodinegotU 

cansis,  in  qoibos,  qaod  non  ipsi  possent  non  potnerint  cognosoere,  jndices  £uidi 

coffnoscere,  antehac  pedanieofl  indices  habeant  potestatem."    God.  8,  3,  2^ 

dabant,  notdonis  sns  examen  adnibere:  pedan&ujudioibus,  2  ooDsL  Diodet.  et 

ita  tamen,  nt,  ai  Tel  propter  occnpa-  Maximian. 
tionee  pnblicaa,  Tel  propter  cftoaamm 
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and  what  was  formerly  the  exception  liad  become  the  rule,  all 
procedure  was  extrorordinem.  The  jus  and  the  judicium^  the 
office  of  the  magistrate  and  that  of  the  judge,  were  confounded, 
and  the  name  judex,  judices  nuyores,  is  now  applied  to  the 
magistrate. 

428.  From  that  time,  the  word  actio  a  second  time  com- 
pletely changed  its  meaning;  and  the  exceptiones  and  the 
interdicts,  institutions  of  the  formulary  ^stem,  lost  their  true 
character.  The  actio  was  no  longer  either,  as  under  the  leffis 
actionesy  a  definite  and  symbolic  form  of  procedure,  nor,  under 
the  formulary  system,  the  right  conferred  by  the  magistrate  to 
sue  before  a  judge,  nor  the  formula  conferring  and  regulating 
that  right.  The  actio  was  no  longer  anything  else  than  the 
right,  resulting  from  legislation  itself,  directly  to  apply  to 
competent  judicial  authority  to  sue  for  what  was  claimed ;  or 
indeed,  the  act  itself  of  suing.  The  word  exceptio,  in  reality, 
had  no  longer  any  meaning;  it  was  no  longer  a  restriction 
made  by  the  magistrate  on  the  power  of  condemnation  accorded 
to  the  judge ;  it  was  a  means  of  defence  which  the  defendant  of 
his  own  accord  presented  before  the  tribunal.  The  interdictum 
also  had  no  longer  any  real  existence.  In  those  cases  where  the 
prsetor  might  have  granted  it,  an  action  might  now  be  brought 
before  the  competent  judicial  authority.  In  its  outward 
forms,  however,  the  destruction  of  the  old  system  does  not 
appear  so  complete.  As  the  formulary  procedure  had  retained 
some  vestiges  or  resemblance  of  the  procedure  of  the  legis 
actioneSy  so  the  extraordinary  procedure  preserved,  at  least 
nominally,  several  vestiges  of  the  system  which  it  replaced.^ 
The  names  remained,  but  they  did  not  harmonize  with  the 
institutions,  which  were  radically  changed. 

430.  We  find  in  the  constitution  of  Diocletian  the  officers 

'  ThnSf  as  a  memorial    and   as  a  though  there  was  no  sach  thinff  as 

meaoB  of  effecting  a  gradual  transition  sending  the  case  before  a  judge.    This 

from  one  system  to  the  other,  the  prao-  usage  was  abrogated   by  Theodoains 

tice  was  for  some  time  adopted  of  do-  and  Valentinian.    Ck>d.  Theod.  2,  3, 1, 

manding,  at  the  time  of  haying  the  and  Cod.  Jost.  2>  6B,  2;  Const.  Theod. 

case  laid  at  the  registrar's,  the  formula  and  Yalent 
of   action  {impetratio  acti4fnM),  al- 
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called  judices  pedaneiy  as  an  institution  already  in  existence  j 
but  from  this  time  they  began  to  take  their  place  in  a  more 
ostensible  manner^  in  the  secondary  ranks  of  the  judicial  autho- 
rities under  the  Lower  Empire.  Whaterer  may  be  the  etymo- 
logy of  the  word  pedaneiy  as  applied  to  judges,  it  most  certainly 
indicates  inferiority.  They  were  personages  whom  the  magisr- 
trates  appointed  to  the  parties  as  judges  before  the  constitu- 
tion of  Diocletian ;  and  it  was  to  them  that  Diocletian  ordered 
the  case  to  be  sent  when  multiplicity  of  business  prevented  the 
magistrates  from  deciding  it.  But  what  were  these  judices  /?e- 
danei  f  Were  they  simple  citizens,  appointed  as  judges  in  each 
case,  and  for  that  case  only;  or,  in  other  words,  were  they  the 
successors  of  the  ancient  judices  selecti,  who  took  their  place 
when  the  usage  of  the  annual  lists  and  of  the  decuries  was  aban- 
doned ?  or  must  we  regard  them  with  M.  Zimmem  as  inferior 
local  magistrates,  or  municipal  authorities,  to  whom  the  imperial 
magistrates  could  refer  the  hearing  of  cases  of  minor  import- 
ance? or,  lastly,  were  they  permanent  judges  of  an  inferior  rank, 
instituted  within  the  province  of  each  superior  magistracy  ?  AU 
these  opinions  have  been  entertained,  and  if  we  confine  ourselves 
to  the  first  occasion  where  the  exj^ression  judices  pedanei  occurs, 
we  must  confess  that  it  is  open  to  conjecture  what  sense  is  to 
be  given  to  that  expression. 

431.  That  which  appears  incontestable  is  that  the  insti- 
tution of  the  judices  pedanei  itself  imderwent  modifications  in 
the  course  of  the  imperial  government,  and  that  we  must  not 
imagine  that  the  office  always  remained  the  same.  In  the 
system  anterior  to  the  constitution  of  Diocletian,  at  the  epoch 
when  the  formulary  procedure  was  still  existing,  we  may  see  in 
the  judices  pedanei  only  the  successors  of  the  ancient  judices 
selecti,  that  is  to  say,  citizens  appointed  as  judges  in  each  case, 
according  to  some  uncertain  standard  of  aptitude ;  or,  better 
still,  we  may  regard  them  only  as  municipal  magistrates,  to 
whom  the  imperial  magistrates  referred  inferior  cases;  but, 
certainly,  after  the  general  adoption  of  the  extraordinary  pro- 
cedure, they  appear  in  a  permanent  and  special  character, 
distinct  from  that  of  the  municipal  magistrates  of  the  various 
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localities.  They  were  therefore  judges  appointed  to  hear  cases 
of  minor  importance^  whom  the  Emperor  Julian  permitted 
the  presidents  of  the  provinces  to  constitute  within  their  districts. 
Pedaneos  judiceSi  hoc  est  qui  negoiia  humiliora  diseeptaniy  con- 
stituendi  damns  prcBsidibus  potestatem.^ 

Thus  a  constitution  of  Zeno  attaches  them  m  a  certain 
number  to  each  praetoriate.  Zenonis  constitutio  quce  unicuique 
prtBtorio  certos  definivit  judices,^ 

Thus  Justinian^  in  so  far  at  least  as  Constantinople  was  con- 
cerned^ organized  them  anew^  formed  them  into  a  permanent 
college,  limited  their  jurisdiction  to  the  sum  of  three  hundred 
solidly  and  appointed  them  himself^  as  we  see  by  a  constitu- 
tion made  by  him,  in  which  we  can  read  several  similar  nomi- 
nations.' 

Everything  therefore  goes  to  show  that  in  the  time  of  the 
Lower  Empire  they  were  inferior  judges,  invested  with  a  perma- 
nent and  special  character,  on  whom  the  magistrate  could  devolve 
the  duty  of  hearing  cases  of  minor  importance,  by  giving  them 
individually  as  judges  to  the  parties.  The  latter,  however,  had 
always  the  right  to  challenge,  and  to  bring  their  case  before 
arbitrators  chosen  by  themselves.* 


Section  LXXXII. 
Division  of  the  Imperial  Government — Two  Augusti 

AND  Two  C^SAES. 

432.  Before  Diocletian  several  princes  had  sometimes  been 
seen  together  in  the  empire,  Augusti  and  Csesars ;  Diocletian, 

'  Cod.  8,  3,  Be  pedaneis  Judicibu8,  torian  prcefect;    and  another,  "ped^i- 

6f   Const.    Julian.      See   also    Diocl.  neum  judieem  pratorii  fflorioHssimi 

Const,  4  magistri  mcrorvm  officiorum." 

*  Novell®,  82,  De  judicihus,  cap.  i.  *  Cod.  3,  1,  De  judieiin,  16  const. 

And  also  the  preface,  where  it  can  be  Jnstinian:  *'Apertissimi  juris  est,  licere 

seen  that  2ieno  had  named  in  the  con-  litigatoribns    judices    delegatos,  ante- 

sdtution  itself  the  yery  persons  of  the  qnam    lis    inchoetur,    recnsare :    cum 

Judioeg  pedanei.  etiam  ex  generalibus  formis  sublimis- 

'  Ibid.  cap.  i.,  ii.,  iii.,  iy.,  y.    It  is  in  simse  tuae  sedis  statutum  sit,  necessita- 

cap.  i.  that  certain  advocates  personally  tern  imponi,  judice  recnsato,  partibus 

named  are  qualified  **  pedanei  judices  ad  eligendos  arbitros  yenire,  et   sub 

tui  fori:**  diis  is  addressed  to  the  pne-  audientia  eomm  sua  jura  proponere." 
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adopting  that  usage,  transformed  it  into  a  system,  and  made  the 
government  to  consist  of  four  chiefe:  two  emperors,  equal  in 
power,  with  the  title  of  Augustus;  two  emperors  subordinated 
to  the  former,  their  lieutenant,  so  to  speak,  and  their  presump* 
tive  successors,  bearing  the  title  of  Caesars.  The  idea  was 
to  secure  a  vigorous  administration  by  means  of  a  political 
machinery  consisting  of  four  members,  each  of  whom  would,  it 
was  supposed,  support  the  other,  and  thus  suppress  military 
ambition  and  mutiny.  This  scheme  was,  to  a  certain  extent, 
a  wise  one,  and  it  would  have  completely  answered  its  pur- 
pose if  four  emperors  had  been  able  to  unite  and  make  but 
one  single  government ;  but,  as  an  inevitable  consequence,  they 
divided,  and  four  different  courts  were  to  be  seen  in  the  empire. 
If,  on  the  one  hand,  there  was  less  want  of  discipline,  and  im- 
munity from  military  ambition,  on  the  other  the  rivaby  of  the 
Augusti  and  the  ambition  of  the  Caesars  found  a  field,  and  in- 
testine strife  only  changed  its  channels ;  it  did  not  the  less  exist. 
Diocletian  had  chosen  for  his  colleague  Maximian,  a  shepherd 
by  birth,  an  officer  of  his  army,  and  for  Caesars,  Constantius 
Chlorus  and  Galerius.  One  year  after  both  the  Augusti  abdi- 
cated their  power,  and  the  two  Caesars,  taking  their  place,  re-, 
ceived  the  rights  and  the  title  of  Augustus. 

Emperors. 
A.D.  305.  Constantius  Chlorus  and  Galerius  Maximianus, 
A.  A. 
Severus  and  Maximinius,  Caesars. 

433.  We  have  now  arrived  at  the  period  when  the  death  of 
Constantius  Chlorus  brought  forward  on  the  political  arena  his 
son  Constantine,  who  was  destined  to  play  so  great  a  part. 
Before  describing  all  the  changes  introduced  by  that  emperor, 
let  us  cast  a  glance  at  the  past,  and  mark  the  point  at  which 
all  the  institutions  had  arrived  since  the  disappearance  of  the 
republic 
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SUMMARY  OF  THE  PRECEDING  EPOCH. 

The  External  Situation  of  the  Ekpibe. 

434.  Borne  at  first  comprised  only  citizens ;  abroad  it  formed 
its  colonies,  its  allies,  its  spbjects ;  finaUj,  colonists,  allies,  sub- 
jects, all  were  absorbed;  since  the  constitution  of  Caracalla 
all  had  become  citizens ;  it  sufficed  to  secure  that  title  to  have 
been  bom  firee  within  the  limits  of  the  empire.  Those  limits 
were  almost  synonymous  with  those  of  the  then  known  world. 

The  territories  which  formerly  composed  the  frontier  now 
formed  the  central  portion  of  the  empire,  and  countries  which, 
in  the  time  of  the  republic,  were  outside  of  and  beyond  the 
boundaries  were  now  within.  Towards  the  north,  however,  there 
was  a  limit  to  conquest,  a  limit  beyond  which  were  situated 
unexplored  countries  inhabited  by  numerous  races  called  gene- 
rically  barbarians.  These  barbarians,  when  the  extension  of 
the  boundaries  of  the  empire  had  made  them  neighbours,  became 
dangerous  and  formidable ;  ever  growing  in  strength  and  num- 
bers, warlike  and  turbulent  in  character,  they  paved  the  way,  by 
often-repeated  incursions  into  Boman  territory,  for  the  ultimate 
down&ll  of  the  empire. 

Jus  Publicum. 
436.  We  have  reached  a  period  in  the  history  of  Kome  when 
we  no  longer  find  the  people,  the  plebeians,  and  the  knights, 
elements  of  power  in  the  state.  The  shadow  of  power  left  them 
by  Augustus  had  disappeared,  and  the  body  politic  now  consisted 
of  the  army,  the  senate,  and  the  emperor. 

436.  The  army  maintained  its  rights  by  violence,  and  re- 
sisted any  attempt  to  enforce  discipline  or  to  deprive  it  of  the 
tribute  which  it  had  imposed  upon  the  emperors, — the  distri- 
bution of  largesses.  If  the  emperor  attempted  to  control  the 
soldiers  he  was  assassinated  and  another  elected  in  his  stead,  to 
be  displaced  in  his  turn  should  he  happen,  like  his  predecessor, 
to  displease  the  troops.  Montesquieu  says,  *^  that  which  was 
called  the  Boman  empire  at  this  period  was  a  species  of  irregular 
republic,  somewhat  resembling  the  aristocracy  of  Algeria,  where 
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the  militia^  in  whose  hands  is  lodged  the  sovereign  power,  makes 
and  unmakes  a  magistrate  whom  they  call  the  Dey."  The  re- 
forms, however,  introduced  by  Diocletian,  the  exhaustion  of 
private  wealth,  and  perhaps  also  a  weariness  of  constant  revolu- 
tions, at  last  put  an  end  to  these  convulsions,  and  the  army,  at 
the  period  at  which  we  have  arrived,  had  been  almost  restored 
to  its  original  limits  and  duties. 

437.  The  senate  was  composed  of  members  nominated  by 
the  emperor.  Despoiled  of  its  ancient  splendour,  it  was  now 
merely  an  instrument,  either  in  the  hands  of  a  revolted  soldiery 
or  of  a  success^  leader.  It  no  longer  preserved  its  adminis- 
trative or  its  judicial  power,  except  so  fiu*  as  either  might  be 
conceded  to  it.  If  it  assumed  independence  it  was  but  for  an 
instant,  at  the  end  of  a  reign,  in  order  to  place  in  the  ranks  of 
the  gods  the  departed  emperor,  or  to  cover  his  memory  with 
maledictions ;  in  order  to  erect  statues  to  perpetuate  his  glory, 
or  to  overthrow  those  which,  during  his  life,  he  had  erected  to 
himself.  Nor  was  it  free  to  exercise  its  judgment,  when  the 
question  of  the  shame  or  the  glory  of  the  deceased  prince  was 
anything  but  a  matter  of  indifference  to  him  by  whom  he  was 
succeeded. 

438.  It  was  necessary  that  the  emperor  should  be  nominated 
by  the  senate.  Sometimes  the  tie  of  parentage,  natural  or 
adopted,  or  more  distant  blood  relationship,  in  the  absence  of 
intrigue,  determined  the  choice, — merit  was  but  rarely  taken  into 
consideration.  But,  in  every  case,  the  senatus^consultum  was 
prepared  for  the  victor  who  marched  against  Rome  at  the  head 
of  a  successful  army.  It  had  happened  that  two  emperors  had 
reigned  together.  The  system  of  Diocletian,  however,  had 
produced  some  important  results.  The  existence  of  two  empe- 
rors with  the  title  of  Augustus,  wielding  equal  powers,  contri- 
buted to  the  actual  division  of  the  Empire ;  and  the  nomination 
made  by  them  of  the  two  Caesars,  their  actual  delegates  and  their 
fixture  heirs,  prepared  a  succession  in  every  case,  regulated 
beforehand,  provided  always  that  no  rivalry  interfered  with  this 
arrangement. 
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489.  The  ancient  magistracies  had  either  disappeared,  or 
had  become  nullities.  The  consuls,  the  pro-consuls,  and  the 
praetors  were  still  in  existence,  but  had  lost  the  greater  part 
of  their  power  and  all  their  supremacy.  From  the  debris  of 
these  Republican  magistracies.  Imperial  magistracies  had  been 
formed.  The  emperor  was  surrounded  by  a  crowd  of  digni- 
taries, elevated  to  and  retained  in  office  by  his  sole  favour ;  the 
praetorian  prsefect  united  within  himself  military  and  civil 
power:  the  prcefectus  urbanus  was  charged  with  the  functions 
of  the  ancient  aedHes,  and  had  a  large  portion  of  the  criminal 
jurisdiction — the  prcefectus  vigilumy  the  legally  the  Caesarian 
procuratores  —  in  a  word,  all  the  officers  created  by  Augustus — 
were  maintained ;  for  without  doubt  that  emperor  had  designed 
everything  with  a  view  to  absolutism,  and  nothing  remained 
but  to  develope  the  germs  which  he  had  planted. 

The  principal  magistrates,  such  as  the  praetorian  praefects, 
the  urban  praefects,  the  presidents  of  the  provinces,  were 
assisted  by  numerous  persons  whom  they  selected  and  who 
received  public  distinction.  These  functionaries,  styled  asses- 
sores  {ad  sessores)  took  cognizance  of  various  matters.  They 
prepared  the  edicts,  the  decrees,  the  epistles ;  in  fact  all  that  of 
necessity  emanated  from  the  magistrates  by  whose  authority 
they  acted. 

440.  All  authority  was  lodged  in  the  hands  of  the  emperors, 
who  delegated  to  others  the  powers  which  they  thought  fit  to 
bestow. 

Legislative  Power, — From  the  earliest  period  of  the 
empire  the  leges  and  the  plebiscita  had  ceased,  and  in  the  later 
times  of  the  empire  the  senatus-consulta  also  disappeared,  and 
there  remained  but  one  single  source  of  law, — the  imperial  will.^ 
The  edicts  of  the  magistrates  were  rather  of  an  administrative 
than  legislative  character. 

Executive  and  Electoral  Power. — If  the  senate  took 
any  part  in  appointments  it  was  but  a  feeble  concurrence  in  the 

*  The  last  senat^bs^onsalta  of  which  Those  referred  to  a  later  period,  even 
we  know  the  date  with  certainty  be-  down  to  Alexander  Severus,  are  doubt- 
longs  to  the  reign  of  Septimios  Seyeras.      f  nl.    Vide  §  349. 
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nomination  or  confirmation  of  tte  choice  already  made  by  the 
emperor  of  certain  magistrates,^  and  in  matters  concerning 
which  he  asked  their  opinion.  Some  of  the  emperore  sur- 
rounded themselves  with  a  species  of  privy  coimcil,  styled  the 
consistorium,  who  assisted  him  in  the  general  administration  of 
the  empire. 

Judicial  Powers. — The  emperor,  the  senate,  the  prastors, 
the  consuls,  the  urban  praefects,  the  praetorian  prasfects  and  the 
local  magistrates  of  each  city,  and  the  judices  pedanei,  were 
the  judicial  functionaries,  to  which  must  be  added  the  college 
of  the  centumviri,  which  had  been  gradually  on  the  decline 
and  was  now  near  its  end.  The  annual  list  of  judices  had 
fiillen  into  disuse.  The  emperor  was  surroimded  by  a  council, 
styled  the  auditorium^  to  whom  he  submitted  the  investigation 
of  important  suits  or  questions  upon  which  he  desired  to 
adjudicate. 

441 .  Criminal  Matters. — To  the  plebiscita,  enacted  under 
the  republic  against  certain  crimes,  must  be  added  other  senatuS" 
consultay  and  the  constitutionesy  which  attach  penalties  to  par- 
ticular acts  styled  extraordinary  crimes  {extraordinaria  crimina). 
In  many  cases  the  forms  of  criminal  procedure  under  the  re- 
public had  been  discarded,  though  they  were,  in  fact,  the  ordi- 
nary forms.  The  emperor  himself  often  pronounced  a  decree  ; 
the  prcKfectus  urbanusy  jointly  with  the  council,  determined  the 
greater  part  of  the  extraordinary  crimes.  The  senate  was  in- 
vested with  the  power  of  examining  certain  accusations:  for 
example,  treason. 

442.  Eighteen  praetors  presided  at  Rome  over  the  different 
branches  of  criminal  jurisprudence ;  in  the  provinces  the  presses 
or  president  of  each  province,  or  the  vicarius  or  other  lieu- 
tenant delegated  by  the  praefect,  and  above  those  the  praetorian 
praefects,  acted  as  judges  of  appeal  representing  the  emperor, 

*  In  the  early  portion  of  the  empire,  participate  in  this  election,  invented  a 

when  the  election  of  magistrates  was  system  of  voting  by  ballot,  the  voting 

still  made  by  the  eomitia,  Augustus,  tickets  being  forwarded  to  each  city  by 

according  to  Suetonius,  in  order  to  en-  the  decurions,  and  subsequently  sealed 

able  the  whole  of  Italy  the  better  to  and  returned  to  Rome. 
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vice  sacra,  from  whose  decree  a  final  appeal  lay  to  the  em- 
peror himself.  At  the  end  of  the  period  with  which  we  are  now 
dealing,  the  system  of  formulary  procedure,  which  had  been  more 
and  more  limited  by  the  extension  of  the  extraordinary  proce- 
dure, was  ultimately  abandoned,  and  all  procedure  became  extra- 
ordinem.  The  distinction  between  jus  B,nd  judicium  ceased,  as 
also  between  the  judex  and  the  magistrate,  with  this  exception, 
that  the  superior  magistrates,  in  their  capacity  a,sjudices  major  es, 
in  the  event  of  being  overburdened  with  work,  delegated  the  trial 
of  inferior  causes  to  the  judices  pedanei.  Sometimes  the  emperor, 
by  a  rescript,  indicated  to  the  judge  the  decision  that  he  was 
expected  to  adopt;  at  other  times^  he  would  determine  the 
matter  in  controversy  by  a  decree. 

Causes  were  now  pleaded  before  the  judges  by  the  lawyers, 
who  had  adopted  their  calling  as  a  profession,  and  were  known 
by  the  name  of  advocati. 

443.  The  emperor  had  under  him  the  whole  of  the  provinces. 
Some,  however,  were  considered  as  more  especially  belonging 
to  the  people ;  others  as  belonging  exclusively  to  the  CaBsar. 
The  former  were  administered  by  pro-consuls  and  senators ;  the 
latter  by  the  emperor's  lieutenants :  after  the  time  of  Diocletian, 
however,  the  division  of  the  imperial  power  between  the  Augusti 
and  the  Caesars  brought  about  a  partition  of  these  various  pro- 
vinces. 

444.  The  organization  and  system  of  local  administration 
established  in  the  colonies  and  the  municipia  was  extended  and 
generalized  throughout  the  various  territories  of  the  empire,  and 
at  the  same  tune,  under  imperial  authority,  it  had  acquired  a 
greater  degree  of  imiformity  and  subordination.  So  that,  not- 
withstanding the  feet  that  the  rights  of  citizenship  were  now 
general,  the  condition  of  the  people  was  one  of  complete  sub- 
jection. 

The  inhabitants  destined  to  furnish  members  of  the  curia, 
or  local  senate,  formed  a  special  order  termed  curiales,  or  curt(B 
subjecti.  Wealthy  citizens  could  be  eligible  to  this  class,  and 
their  children  inherited  this  privilege  {curialis  origo).     The 
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members  of  tte  curia  were  called  decuriones,  and  sometimes 
curiales.  Those  called  to  this  office  were  not  at  liberty  to  refuse 
the  summons.  If  they  endeavoured  to  evade  it,  either  by  travel- 
ling abroad,  or  by  taking  service  in  the  army,  or  by  concealing 
themselves  in  the  country,  the  curicB  summoned  them  and 
compelled  them  to  return.  Hence  the  term  curi(B  subjectiy 
which  indicates  a  species  of  subjection.  ^Vhen,  however,  the 
number  of  curiales  was  extensive,  care  had  to  be  taken  when 
preparing  the  lists  of  decurions  {in  albo  decurionum  descri- 
bendo),  to  arrange  that  the  duties  should  only  fall  alternately 
upon  those  liable  to  them.  In  proportion  as  the  curial  title 
brought  with  it  obligations  and  onerous  responsibilities,  espe- 
cially responsibility  for  the  full  payment  of  the  impost  due  from 
any  locality,  the  imperial  poUcy  endeavoured  to  invest  the  office 
with  dignity  and  privileges,  so  that  the  curial  orders  came  to 
be  the  highest  rank  in  the  cities.  They  were  not  liable  to  the 
same  penalties  as  plebeians ;  and  from  their  class  were  elected 
all  the  principal  magistrates  of  the  city.  At  the  head  of  these 
magistrates  there  were  ordinarily  to  be  found  duumviri^  who, 
during  their  term  of  office,  which  was  annual,  controlled  the 
affairs  of  the  city  and  presided  over  the  curia.* 

But  owing  to  the  oppression  of  the  government  under  the 
Lower  Empire,  the  harsh  fiscal  measures,  and  the  responsibili- 
ties with  which  the  decuriones  were  charged  for  the  acts  of  each 
other  and  of  the  whole  locality,  the  burdens  they  had  to  bear 
became  so  intolerable  that  the  curial  office  came  to  be  regarded 
as  a  species  of  servitude.  Every  available  means  of  escaping 
this  onerous  duty  was  resorted  to,  and  places  which  enjoyed 
immimity  from  the  privilege  were  considered  as  enfranchised. 

The  Jus  Sacrum. 
446.  Paganism  was  still  the  system  of  religion  recognized 
by  the  pubUc  law ;  the  emperor  was  still  the  sovereign  pontiff; 
to  the  divinities  worshipped  by  the  Komans  the  senate  added 
the  person  of  the  deified  sovereign,  who  took  the  name  of 
divinus.     This  class,  therefore,  became  new  deities,  to  whose 

'  Cod.  20,  31,  De  deourionibvs  etfiliU  eoram. 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  ROMAN  LAW.  373 

honour  temples  were  erected,  and  for  whose  worship  priests 
were  set  apart. 

Christianitj,  however,  was  gradually  making  its  way,  and 
while  the  political  laws  of  Rome  reckoned  the  profession  of  it  a 
crime,  the  Koman  subjects  embraced  it  with  ardour.  The  time 
was  approaching  when  polytheism  was  destined  to  be  deprived 
of  legal  protection,  which  was  now  its  main  support 

The  Jus  Privatum. 

446.  The  epoch  of  which  we  are  now  treating  was  the 
most  brilliant  age  of  Koman  jurisprudence.  The  jurists  of 
this  period  comprise  a  long  list  of  illustrious  men  who  succes- 
sively adorned  the  profession,  and  extracts  from  whose  numer- 
ous works  in  the  form  oi  fragmenta  have  been  handed  down  to 
our  own  time,  and  are  still  held  by  all  enlightened  nations  in 
well-merited  regard.  The  revolution  which  commenced  towards 
the  end  of  the  preceding  period  was  fiilly  developed  in  this,  and 
the  primitive,  laconic,  rude  and  barbarous  legal  system  of  early 
Kome  formed  the  basis  upon  which  an  extensive  science  of 
jurisprudence  was  erected,  imbued  with  the  principles  of  natural 
equity  and  adapted  to  the  civilized  condition  of  mankind. 

447.  It  is  remarkable  that  the  development  of  civil  law  by 
so  many  men  of  superior  genius  and  intellect  should  have  taken 
place  imder  the  empire  at  a  time  when  liberty  was  suppressed. 
Is  this  to  be  explained  by  the  fikjt,  that,  imder  a  republican 
form  of  government,  public  life  is  the  life  of  each  individual 
citizen,  and  the  jus  publicum  therefore  claims  the  first  place  in 
their  attention,  whereas  under  an  empire,  the  subjects  having 
only  private  life  to  regard,  the  Jm«  publicum  becomes  a  nullity  to 
them,  and  jurists  therefore  naturally  devote  their  whole  attention 
to  the  development  of  the  jus  privatum^  which  acquires  value 
from  the  fact  of  its  being  the  only  branch  of  law  left  for  them 
to  deal  with  ?  It  is  also  remarkable,  that  it  was  under  the 
empire,  when  the  populations  had  conformed  to  absolutism,  and 
the  jus  publicum  was  corrupt,  that  the  jus  civile  became  deve- 
loped, ameliorated  and  approximated  to  the  laws  of  natural 
equity  common  to  all  mankind.     Was  it  because  a  republic^ 
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patio  was  suppressed.  Soldiers  on  service  were  relieved  of  all 
formality.  Codicils  were  valid,  and  in  such  as  required  no 
formality  legacies  might  be  given  and  Jideicommissarii  ap- 
pointed, provisions  which  the  heir  was  bound  to  observe. 

461.  Successions. — The  tendency  of  legislation  was  con- 
tinually leaning  towards  the  rights  of  succession  to  natural 
relations ;  by  virtue  of  two  senatus^consulta,  children  succeeded 
to  their  mother,  and,  in  certain  cases,  mothers  to  their  children.* 
The  praetor,  in  order  to  correct  and  to  supplement  the  civil 
law,  continued  to  give  the  possessio  bonorum, 

'  462.  Contracts  and  Actions. — The  theory  of  the  four 
contracts  of  the  jus  gentium  being  obligatory,  by  consent  alone, 
had  been  gradually  developed  and  was  by  this  time  fiilly  ac- 
cepted ;  the  number  of  pacts,  or  simple  agreements  recognized 
by  the  imperial  and  by  praetorian  law  as  obligatory,  had  been 
augmented.  Pacts,  however,  although  obligatory,  were  not 
dignified  with  the  title  of  contracts,  which  word  was  still  con- 
fined to  those  of  the  ancient  civil  law.  The  old  legis  actiones 
had  still  further  &.llen  into  disuse,  and  the  formulary  system,  by 
which  they  were  replaced,  at  the  end  of  the  period  now  under 
consideration  itself  gave  place  to  the  extraordinariajudicia. 

Manners  and  Customs. 

468.  There  is  a  striking  contrast  between  the  picture  pre- 
sented by  the  manners  and  customs  of  the  Komans  during  the 
republic,  when  every  citizen  breathed  the  spirit  of  fireedom 
within  the  republic  and  domineering  supremacy  without,  and 
that  presented  by  the  same  picture  under  the  empire.  But  we 
have  been  brought  up  to  this  period  in  the  history  of  Rome  by 
a  gradual  approach,  and  the  attention  having  been  confined  to 
details,  has  been  withdra^vn  firom  the  striking  differences  which 
characterize  distant  epochs;  the  extent  of  the  changes  which 

*  The  S.  C.  Tertnllianum  (Anfconi-      right  of  succesmon  of  the  mother,  the 
nus  Fins)  and  the  S.  C.  Orphitianuni      Litter  the  children. 
(Marcufl  Aarelias)>  the  former  for  the 
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had  taken  place  can  only  be  ftilly  realized  by  noting  sudden  tran- 
sitions from  one  period  to  the  other. 

Taught  under  Augustus  to  obey  a  single  individual,  despoiled 
of  all  pubUc  rights,  of  their  ancient  magistracies,  crushed  be- 
neath the  sceptre  of  emperors  or  the  sword  of  the  military  classes, 
and  assimilated  to  all  the  other  nations  which  helped  to  con-  w 
stitute  the  empire,  the  Komans  had  almost  forgotten  the  fact 
that  they  were  once  free  men.  We  now  see  them  seeking  for 
the  approbation  of  a  master,  supplicating  &yours,  looking 
anxiously  for  the  rescript  which  brings  them  promotion.  Even 
jurists,  with  their  high  sense  of  justice  and  the  liberality  of  their 
opinions  when  dealing  with  the  jus  privatum,  forget  their  wisdom 
and  their  independence  when  treating  of  the  jus  publicum ,  and 
look  upon  all  power  as  lodged  in  the  hands  of  a  single  indivi- 
dual. Meantime  religious  dissension  spreads  throughout  the 
state,  spleen,  hatred  and  persecution  following  in  its  wake. 


n.-FROM  CONSTANTINE  TO  JUSTINIAN. 

464.  The  system  introduced  by  Diocletian  soon  bore  fruit ; 
military  emeutes  disappeared,  and  the  constitutional  struggle 
between  the  Augusti  and  the  Caesars  was  rekindled.  Dio- 
cletian, from  the  depths  of  his  retreat,  could  observe  the  incen- 
diary at  work,  and  trace  his  ravages ;  he  saw  his  old  colleague 
Maximin  reappear  upon  the  scene  with  his  son  Maxentius, 
both  clad  in  the  imperial  purple.  The  two  Augusti,  Severus 
and  Galerius,  hastened  to  march  against  the  usurpers,  and  in 
the  midst  of  this  turmoil  the  two  Csesars,  Constantine  and 
Maximin,  were  decorated  with  the  title  of  Augustus,  and  the 
state  was  torn  in  pieces  by  the  efforts  of  six  emperors  each 
struggling  against  the  other,  a.d.  307. 

Emperors. 
In  the  East,  Galerius,  Licinius,  Maximin. 
In  the  West,  Maxentius,  Maximian,  Constantine. 
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Death  reduced  the  number  to  four,  a.d.  310,  and  there  then 
remained — 

In  the  East,  Maximin  and  LiciNius. 
In  the  West,  Maxentius  and  Constantine. 
Then  ensued  war  between  Maxentius  and  Constantine.     The 
^  latter  rapidly  traversed  Italj,   and  defeated  Maxentius,  who 
perished  in  the  Tiber.     Constantine  entered  Rome  in  triumph, 
and  found  himself  sole  master  of  the  West.     On  the  other 
hand,  war  was  raging  between  Licinius  and  Maximin;  the 
latter  succumbed,  and  Licinius  ruled  in  the  East,  a.d.  313. 
In  the  East,  Licinius.       In  the  West,  Constantine. 
The  struggle  then  continued  between  these  two,  ending  after 
a  few  years  in  the  defeat  of  Licinius,  and  Constantine,  without 
a  rival,  remained  sole  master  of  the  entire  empire,  a.d.  314. 
Such  is  the  £ite  of  ambition  associated  with  despotism.    Kivalry 
ends  in  the  victory  of  one  and  the  destruction  of  the  rest,  and 
the  victor  erects  his  throne  upon  the  ruins  of  the  whole. 

466.  In  the  midst  of  these  wars  the  jurists  still  found  sub- 
jects to  which  their  attention  might  profitably  be  directed. 
Constantine,  after  his  victory  over  Maxentius,  without  himself 
embracing  the  Christian  religion,  placed  it  under  imperial 
protection  ;^  and  at  a  later  date,  a.d.  320,  he  as  a  consequence 
of  this  protection  abolished  the  disability  under  which  the 
ccsUbes  had  lain,  a  burden  which  had  chiefly  fallen  upon 
the  Christians,  many  of  whom  considered  it  meritorious  to 
abstain  fi-om  marriage.  Thus  passed  away  for  ever  the  dis- 
tinction between  the  ccelibes  and  the  married,  a  political  dis- 
tinction which  had  occupied  so  large  a  share  of  the  attention 
of  the  jurist,  the  historian  and  the  poet. 

It  would  be  easy  to  refer  to  various  constitutions  of  Constan- 
tine, but  we  confine  ourselves  to  a  few. 

'  Licinins  also  was  fayonrably  dis-  edictum  Mediolanense    was    passed, 

posed  towards  Christianity.    In  a.d.  which  accorded  protection  to  Christi- 

814,  after  the  partition  of  the  empire  anity. 
between  licinins  and  Constantine,  the 
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Section  LXXXIII. 
Constitutions  invalidating  the  Notes  of  Paul,  TJlpian 

AND    MaRCIAN    upon    PaPINIAN,    AND    APPROVING    THE 

OTHER  Writings  of  Paul  and  particularly  his  Sen- 

TENTLE. 

466.  From  the  publication  of  the  rescript  of  Adrian,  which 
had  given  the  force  of  law  to  the  opinions  of  the  authorized 
jurists  when  unanimous,  up  to  the  time  when  Licinius  and 
Constantine  divided  between  them  the  Koman  empire,  about 
two  centuries  had  elapsed.  Between  the  time  of  Adrian  and 
Alexander  Severus,  however,  we  find  a  series  of  celebrated 
jiu^ts.  Confining  ourselves  to  those  whose  names  are  men- 
tioned in  the  Digest  of  Justinian,  we  have  seventeen  who  left 
behind  them  numerous  and  voluminous  writings,  and  who,  it 
must  be  supposed,  enjoyed  for  the  most  part  the  imperial  autho- 
rization. Amongst  them  are  Pomponius,  Scaevola,  Gains, 
Papinian,  Ulpian,  Paul,  Marcian  and  Modestinus,  with  the 
last  of  whom  the  list  of  the  great  jurists  seems  to  close.  Thence- 
forth the  magistrate,  the  judge,  the  litigant,  the  advocate  and 
the  student  had  to  depend  upon  the  past  era  of  jurisprudence, 
which  was  fiir  superior  to  that  of  their  own  time.  Legal  inter- 
pretation reduced  to  a  conflict  of  quotations,  under  a  spirit  of 
servility  to  the  voluminous  dicta  of  old  masters,  must  have  been 
a  difficult  and  uninteresting  task.  We  can  in  a  measure  realize 
this  fi-om  what  takes  place  amongst  ourselves  when  omr  own 
practitioners  confine  their  research  and  argument  to  a  parade 
of  quotations.  The  rule  established  by  Adrian  concerning  the 
unanimity  of  opinion  necessary  to  constitute  law,  though  simple 
in  principle,  became  more  and  more  ineffectual  in  practice,  on 
account  of  the  difficulty  of  finding  that  unanimity  in  such  a 
multitude  of  authorities,  and  proving  it  when  found.  When  it 
was  not  proved,  the  judge  was  at  liberty  to  make  his  election 
between  the  conflicting  opinions,  and  a  door  was  thus  opened  to 
controversy  both  upon  the  law  and  the  value  to  be  attached  to 
the  opinion  of  one  jurist  over  another.  Among  the  jurists  them- 
selves, however,  the  prevailing  authority  was  Papinian.     But 


Digitized  by  VjOOQIC 


380  THE  HISTORY  OP  ROMAN  LAW. 

there  were  other  jurists  who,  independently  of  their  learned 
works,  had  become  popular  on  account  of  the  excellent  elemen- 
tary treatises  which  they  had  published.  Among  these  were 
Gains,  TJlpian,  Paul  and  Marcian,  the  last  three  of  whom  had 
also  annotated  the  works  of  Papinian ;  but  their  notes,  whether 
critical  or  otherwise,  had  only  tended  to  perpetuate  uncertainty. 
We  already  knew,  from  passages  in  the  Codes  of  Theodosius 
and  Justinian,  that  these  notes,  on  account  of  the  great  honour 
rendered  to  Papinian  {propter  honorem  splendidissimi  Papiniani), 
had  been  disparaged  in  the  imperial  constitutions  ;^  when  in  our 
own  day,  amongst  the  new  fragments  of  the  Theodosian  Code 
discovered  by  M.  Clossius,  was  found  the  constitution  concern- 
ing the  notes  of  Ulpian  and  of  Paul :  it  is  a  constitution  of 
Constantine,  bearing  date  a.d.  321.  The  emperor  assigned  as 
the  reason  of  his  disparagement  that  the  notes  had  more  fre- 
quently corrupted  than  amended  the  writings  of  Papinian,  but 
that  he  was  especially  desirous  to  put  an  end  to  the  perpetual 
contests  between  the  jurists  {perpetuas  prudentium  contentiones 
eruere  cupientes).^  In  fact,  having  regard  to  the  practice  in 
vogue  in  his  time  of  accepting  the  authority  of  Papinian,  and 
disentangling  it  from  the  criticisms  of  Ulpian  and  Paul,  he 
rendered  considerable  service,  if  in  no  other  way,  in  this,  that 
he  diminished  the  source  of  perplexity  to  the  judges.  As  to 
that  which  concerns  the  disparagement  of  the  notes  of  Marcian, 
the  date  of  the  text  of  the  constitution  still  remains  unknown 
to  us. 

467.  The  provision  of  Constantine,  declaring  the  invalidity 
of  the  notes  upon  Papinian  by  Ulpian  and  Paul,  and  especially 

>  Cod.  Theod.   9,  43,  De  sentent.  .    obtinebant  propter  honorem  splendidis- 

passi^,  const,  nnic.  Constantin. :  "  Re-  simi  Papiniani,  etc.  .  .  /'  (A.D.  530). 
motis  Ulpiani  atque  Pauli  notis,  Papi-  *  Cod.  Theod.   1,  4,  De  regponsi* 

niani  placet  valere  sententiam"  (a.d.  prudentum^   1,    Constantinns   A.    ad 

321).    Ibid.  1, 4,  De  respon&is pruden-  Max.  Praaf.  Praet. :   "  Perpetnas  pra- 

tuiHf  3y  const.  Theodos.  et  Valentin. :  dentium  contentiones  emere  cnpientcs, 

"Notas  ctiam  Pauli  atque  Ulpiani  in  Ulpiani  ac  Pauli  in  Papinianum 

Papiniani  corpus  factas,  sicnt  dudum  notas,  qui  dum  ingenii  laudem  sectan- 

statntum  est,    prscipimus    infirmari"  tur,  non  tarn  corrigere  enm  qnam  de- 

(A.D.  426).    Cod.  Justinian.  1,  17,  De  pravare   malnernnt,    aboleri    prsecipi- 

veteri  jure  enucleando,  1,  §  6 :  "  Qu«  mns."    DAT.    III.    Kal.    OCT.  CoN- 

antea  m  notis  JEmilii   Papiniani  ex  stantino    n    et    Crispo    u    Coss. 

Ulpiano,  et  Paulo,  nee  non  Marciano  (A.  321). 
adscripta  sunt,  quie  antea  nullam  Tim 
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the  terms  in  which  this  invalidity  is  declared,  was  of  such  a 
nature  as  to  cast  discredit  upon  the  other  works  of  these  two 
jurists.  It  is  easy  to  conjecture  that  such  was  the  case,  or  at 
least  was  apprehended,  in  connection  with  Paid,  who  seems  to 
have  been  followed  especially  in  the  west,  whereas  Ulpian  had 
more  credit  in  the  east,  and  that  the  emperor  was  entreated  to 
explain  himself  upon  this  matter.  In  fact,  six  years  after  the 
publication  of  the  constitution  invalidating  these  notes,  another 
constitution  of  the  same  prince,  with  the  existence  of  which  we 
have  become  acquainted  from  a  passage  of  the  Consultatio  veteris 
jurisconsultiy^  declared  the  independent  works  of  Paul,  and  par- 
ticularly his  sententicEy  worthy  of  being  confirmed  and  quoted  as 
an  authority  before  the  judges. 

The  provisions  of  this  constitution,  which  belonged  to  A.D.  327, 
are  also  contained  in  the  new  texts  of  the  Theodosian  Code, 
brought  to  light  by  M.  Clossius,  to  which  we  must  refer  to 
appreciate  the  laudatory  tone  in  which  the  emperor  alludes  to 
the  works,  and  especially  to  the  sententicB,  of  Paul.  * 

468.  These  are  the  only  texts  relating  to  the  authority  of 
the  jurists  with  which  we  are  acquainted,  and  from  them  we 
gather  that  the  general  rule  as  to  it,  is  that  established  by 
Adrian :  unanimity,  in  order  that  the  opinions  of  the  jurists 
may  be  law ;  in  default  of  unanimity,  the  judge  is  free  to  adopt 
which  opinion  he  thinks  best ;  as  a  general  rule,  however,  pre- 
ference is  given  to  the  authority  of  Papinian ;  the  notes  upon 
Papinian,  by  Ulpian,  Paul  and  Marcian,  are  declared  by 
the  emperor  invalid;  but  imperial  authority  recognizes  the 
other  writings  of  Paul,  of  course,  as  precedents.  Thus,  as  to 
the  special  mention  of  the  works  of  the  jurists,  we  only  see  two 
imperial  constitutions  relating  to  them ;  the  one  to  invalidate 


^  Ccmsultatio  veter.  juriteons.f  §  7 :  anctoritate  firmanda  sunt  et  omni  vene- 

"  Secnndum  sententiam  Panli  juridici  ratione  celebranda.    Ideoqae  Sententi- 

cujus  sententias  sacratissimonim  prin-  anim  libros,  plenissima  luce  et  perfec- 

cipnm  scita  semper  yalituras   divalis  tissima  elocatione  et  jnstissima  inris 

constitatio  declarat."  ratione  snccinctos,  in  jadiciis  prolatos 

*  Cod.  Theod.   1,  4,  De  renponsU  yalere  minime  dubitatur."     DAT.  V 

frudentunif  Constantinns  A.  ad  Max-  Kal.  OCT.  Tbeviris,  CoNSTAi^Tnro 

im.    Prasf.    Prcet. :    "  Uni versa,    qn®  Cjes.  V  et  Maximo  Cosa  (A.  327). 
Bcriptnra  Pauli  continentnr,  recepta 
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the  notes  upon  Papinian^  the  other  to  confirm  the  remaining 
writings  of  Paul,  the  credit  of  which  had  been  damaged  by  the 
preceding  constitution. 

Such  appears  to  have  been  the  state  of  things  for  another 
century,  that  is,  till  the  time  of  Theodosius  the  2nd  and  Valen- 
tinian  the  3rd,  who,  in  a.d.  426,  introduced  other  changes. 


Section  LXXXI  V. 

The  Gregorian  and  the  Hermogenian  Codes  {Gre^ 
gorianua  Codexy  Hermogenianus  Codex). 

469.  Already,  in  the  time  of  the  classical  jurists,  some  among 
them  had  published  works  upon  the  imperial  constitutions  pro- 
mulgated at  the  period  to  which  they  belonged.  We  know  of 
one  by  Papirius  Justus,  who  lived  under  Marcus  Aurelius.  In 
addition  to  his  Institutes,*  we  find  quoted  in  the  Digest  of  Jus- 
tinian fourteen  jB:^gments,  and  two  books  upon  the  constitutiones 
{De  constitutionibusy  lib.  \  and  2),  which  only  contain  an  ex- 
tremely dry  analysis,  a  mere  summary  of  a  series  of  rescripts 
of  the  Emperors  Antoninus  (Marcus  Aurelius)  and  Verus,  of 
whom  he  was  a  contemporary,  without  any  indication  of  the 
dates.  The  principal  of  these  firagments  are  referred  to  in  the 
note.*  We  also  know,  fi-om  passages  in  the  Digest  of  Justinian, 
that  Paul,  who  belonged  to  the  time  of  Septimius  Severus  and 
of  Caracalla,  published  a  collection  of  decrees,  three  books  of 
which  are  quoted  {Decretorumy  Hb.  1,  2  and  3).*  This  is  con- 
nected with  another  publication  of  six  books  upon  the  same 
subject,  but  under  another  title :  Imperialium  sententiarum  in 
cognitionibus  prolatarum,  sive  decretoruniy  libri  sex.*     In  these 

'  Dig.  2, 14,  De  pactis,  60,  Papirins  2,   De  decvrion.,  9 ;  all  fragments  of 

Justus,  lib.  viiL  Institutionum.  Paul,  lib.  i.  or  ii.  or  iii.,  Decretorum.. 

•  Dig.  49,  1,  De  appellation.,  21;  *  Dig.  28,  5,  De  hatred,  instit.,  92; 
60,  1,  Ad  munioip.t  38;  50,  8,  De  ad-  35,  1,  De  condit.  et  demonstrat.^  113 ; 
minist  rerum  ad  eiHt  pertin.,  9 ;  all  36,  1,  Ad  8.  P.  Trehell.,  81 ;  37,  14, 
fragments  of  Papirius  Justus,  lib.  i.  or  Dejvre  patron,,  24  ;  40,  1,  De  manu- 
lib.  ii,,  De  contiitutianihtis.  miss.,  10 ;  50,  16,  De  verhor.  signif., 

•  Dig.  26, 5,  De  tvtor.  et  curat,  datis,  240;  all  fragments  of  Paul,  Imperiali- 
28;  44,  7,  De  ohlig.  et  action.,  83;  um  sententiarum  incog  nitioniin^spro- 
48,  19,  De  ptBni4,  40 ;    49,  15,  De  latarum  libri  sex, 

captiv.  et  poatlim.,  47,  48  and  50;  50, 
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collections  the  &ct  and  the  emperor's  decision  are  briefly  stated: 
Severus  Augustus  dixit;  imperator  noster  pronunciavit ;  or 
simply  Decrevity  putavit  imperator  ;  placuity  placet,  rescriptum 
est.  We  must  also  rank  in  the  same  category  the  commen- 
tary of  Paul,  upon  certain  imperial  constitutions  issued  under 
the  form  of  letters  or  propositions  addressed  to  the  senate :  Ad 
Orationem  Div,  Antonini  et  Commodi;  Ad  Orationem  Div. 
Severi.^ 

460,  There  only  remain  to  be  mentioned  the  two  collections 
belonging  to  the  period  at  which  we  have  arrived,  and  which 
are  quoted  as  the  Gregorian  Code  and  the  Hermogenian 
Code.  These  are  two  collections  of  imperial  rescripts,  ar- 
ranged in  a  certain  methodical  order,  each  rescript  having  the 
name  of  the  emperor  from  whom  it  emanated  and  the  name  of 
the  person  to  whom  it  was  addressed,  the  text  of  the  rescript, 
the  calends  and  the  consuls,— from  which  we  may  determine  its 
date, — and  brief  sketches  embracing  the  reigns  of  several  succes- 
sive emperors  during  a  period  of  about  a  century,  infinitely  more 
valuable  than  the  analytical  summaries  of  Papirius  Justus, 
which  are  extremely  curt.  It  is  to  these  two  collections  that 
the  term  code  was  first  applied,  a  word  which  since,  inde- 
pendently of  its  other  more  general  acceptations,  bears  in  the 
lower  empire  the  technical  signification  of  a  collection  of  impe- 
rial constitutions. 

461.  These  two  codes  had  no  legislative  authority;  they 
were  private  collections  made  by  two  jurists  whose  names  they 
respectively  bore — Gregorianus  and  Hermogenianus.  Neither 
of  these  codes  has  descended  to  us  in  a  complete  form.  Our 
knowledge  of  them  is  derived  from  the  collections  that  we  pos- 
sess in  various  works  of  extracts  that  have  been  made  from 
them,  to  which  attention  will  be  directed  hereafter.*     It  is  cer- 

'  Dig.  23,  1,  Be  ritu  nuptinr.j  60,  eianum;  others  in  the  Moiaicarum  et 

Paul,  lib.  sing.  Ad   Oratwnem  JHu.  Homanarvm  legum  oollatio^  called  in 

AfUonini  et  (Smmodi;  27, 9,  De  rehu4  the  middle  ages  Lex  Dei;  in  the  Cof^ 

eor.  qui  tub  tutel.,  2  and  13,  Paul,  lib.  mltatio  veteris   cwusdam  juriscon- 

sing.,  Ad  Orationem  Div.  Severi.  sulti;  some  in  the  Lex  Jf/nnana  Bur^ 

*  Many  in  the  Lex  Romana  Vuigo-  gundlorum,  or   Retponsa    Papiani; 

thorum,  called  a\Bo  Breviariurn  Alari-  and  in  the  Vatlcana  fragmenta. 
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tain  that  they  are  anterior  to  Theodosius,  because  in  a.d,  429 
that  prince  ordered  that  thej  should  be  taken  as  models  {ad 
similitudinem  Gregoriani  atqtie  Hermogeniani  codicis)  for  the 
third  code  to  which  he  gave  his  name.  It  is  also  particularly 
to  be  remarked,  that  this  third  code  is,  to  a  certain  extent,  but 
the  continuation  of  the  two  former,  only  including  those  consti- 
tutions which  date  from  Constantine,  that  is,  from  a.d.  312,  the 
point  at  which  the  Gregorian  and  Hermogenian  codes  stop.* 
The  code  of  Justinian,  on  the  contrary,  contains  a  great  number 
of  imperial  constitutions  prior  to  Constantine,  and  there  can  be 
but  little  doubt  that  the  sources  from  which  they  were  drawn 
were  the  Gregorian  and  Hermogenian  codes. 

462.  The  Gregorian  code  is  the  one  of  which  we  possess 
most  fi'agments ;  and  of  this  we  have  only  seventy  constitutions, 
whereas  it  is  certain  that  it  must  have  contained  a  much  greater 
number.* 

It  was  divided  into  books,  the  number  of  which,  according 
to  the  indices  we  have,  was  fourteen,  but  we  do  not  know  how 
many  more  there  were  ;  the  books  were  subdivided  into  titles, 
each  having  its  heading.  As  it  was  the  model  on  which  the 
codes  of  Theodosius  and  of  Justinian  were  compiled,  we  can 
teU  that  the  constitutions  were  arranged  under  each  article  by 
order  of  date.  The  space  of  time  embraced  by  the  constitutions 
which  are  known  to  us  extends  from  a.d.  196  to  a.d.  296 — 
exactly  a  century.  The  first  is  one  of  the  emperor  Septimius 
Severus,  and  the  last  of  the  emperors  Diocletian  and  Maximian. 
It  is  therefore  after  this  last  date,  in  the  latter  years  of  the  reign 
of  Diocletian  and  before  that  of  Constantine,  from  a.d.  296  to 
A.D.  385,  that  this  code,  according  to  all  appearances,  was  com- 
piled. Gregorianus,  the  author,  is  not  known  to  us  in  any 
other  way,  his  name  not  being  found  again  anywhere  in  the 
history  of  the  law. 

*  Cod.  Theod.  1^1,  J)e  canstitutioni-  ■  The  title  De  nuptiU  alone  con- 

hiis  prineipnm  et  edictU,  5,   const.  tiuned  at  least  thirty-two,  from  what 

Theod.  et  Valentin. :  "  Ad  similitudi-  we  read  in  the  following  passage  of  the 

nem  Gregoriani  et  Hermogeniani  codi-  Collatio  legum  Mosaicaj^im  et  Roma- 

cis,  cnnctas  coUigi  constitutiones  de-  narum,  tit.  6,  c.  5 :  "  Hanc  quoqne  con- 

cemimus,  qoas  Constantinas  inclytos,  stitntionem  Gregorianus,  titulo /?«  nu/;- 

et  post  enm  divi    Principes    Nosqiie  tiis  inf^emit,  qua  est  trigesima  et  se- 

tulimus.*'  cunda." 
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463.  The  information  we  have  about  the  code  of  Hermo- 
genianus  is  still  more  incomplete.  We  scarcely  possess  thirty- 
two  constitutions,  no  index  of  books,  and  indeed  only  a  few 
articles  with  their  divisions.  These  constitutions  are  all  of  the 
reign  of  Diocletian  and  Maximian,  Diocletian  and  Constantius, 
from  A.D.  287  to  A.D.  304,  that  is  to  say,  in  all  seventeen  years. 
We  have,  however,  in  the  Consultatio  veteris  jurisconsulti, 
at  chapter  ix.,  seven  constitutions  of  Valens  and  Valentinian 
(a.d.  364  and  365)  placed  under  the  heading.  Ex  cor  pore  Her- 
mogenianL 

A  theory  has  been  started,  and  it  is  one  we  are  inclined  to 
support,  that  the  expression  Ex  corpore  Hermogeniani  is  a  mis- 
take. This  theory  is  grounded  on  the  notion  that  neither  the 
code  of  Hermogenianus  nor  that  of  Gregorianus  came  down  to 
the  epoch  of  Constantine ;  at  any  rate,  that  at  this  epoch  these 
two  compilations  terminated  and  that  of  Theodosius  com- 
menced. 

Cujas  proposed  to  substitute  for  it  Ex  corpore  Theodosianoy 
and  he  suggested  placing  the  seven  constitutions  in  question 
at  lib.  ii.,  art.  9,  De  pactis^  of  the  code  of  Theodosius,  but 
recent  discoveries  have  shown  that  they  are  not  to  be  found  in 
it.  Various  hypotheses  have  been  hazarded  to  explain  this 
presence  in  the  code  of  Hermogenianus  of  the  constitutions  of 
Valens  and  Valentinian,  such,  for  instance,  as  that  they  might 
have  been  inserted  in  it  in  some  editions,  or  through  subsequent 
additions.     The  whole  subject  is  one  of  conjecture. 

464.  The  almost  simultaneous  existence  of  two  codes  of  the 
same  kind  also  appears  to  require  some  explanation.  The 
question  occurs  whether  one  code  was  intended  to  supplement 
the  other ;  which,  however,  could  hardly  be  the  case,  as  a  certain 
number  of  constitutions  are  indicated  as  being  found  equally  in 
both.  Again,  whether  the  Gregorian  code  was  intended  more 
particularly  for  the  West,  and  the  other  for  the  East,  or  whether, 
lastly,  we  need  look  for  any  other  explanation  than  the  fact  of 
two  jurists  entering  into  an  agreement  to  bring  out  a  work  of 
the  kind,  the  necessity  of  which  would  be  suggested  by  the 
surrounding  circumstances  of  their  time,  and  by  the  phase 

CC 
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which  the  imperial  law  had  assumed,  each  treating  the  subject 
of  his  work  from  his  own  point  of  view. 

466.  The  name  of  Hermogenianus  is  not,  like  that  of  Gre- 
gorianus,  exclusivelj  confined  to  the  code.  We  find  in  the 
Digest  of  Justinian  a  considerable  number  of  fragments,  more 
than  ninety,  taken  from  an  abridged  treatise  on  law,  in  six  books 
{juris  epitomcB),  by  a  jurist  also  named  Hermogenianus,  It 
would  be  satisfactory  if  we  could  believe  that  this  was  the  com- 
piler of  the  imperial  constitutions,  or  the  editor  of  the  code 
of  that  name.  For  the  accuracy,  the  neatness  and  the  com- 
prehensiveness of  the  abridgment  show  that  the  author  must 
have  been  one  of  the  last  representatives  of  juridical  science,  and 
very  superior  to  the  average  writers  of  his  time.  He  himself 
declares  that  he  followed  in  his  epitome  the  arrangement  of  the 
edictum  perpetuum.^ 

466.  Among  the  treatises  written  upon  the  reconstruction 
of  the  Gregorian  and  Hermogenian  codes,  and  the  editions 
which  have  been  published  of  those  codes,  we  shall  confine 
ourselves  to  that  of  Cujas  in  the  sixteenth  century,  and  that 
of  Haenel,  in  Germany,  in  1837.* 

Emperor, 
a.d.  325.  constantine,  a. 
The  reign  of  Constantine  was  remarkable  for  the  triumph  of 
Christianity,  the  foundation  of  a  new  capital,  and  changes  in 
the  administration  of  the  empire.' 

*  Dig.  1,  B,  De  itatu  hominum,  2,  f .  this  epoch  I  can  with  much  satisfaction 

Hermogen. :  "  Ordinem  edict!  perpetui  refer  the  reader  to  the  work  of  our  col- 

aecuti."  league  of  Dijon,  entitled  "  Public  and 

'  Titnli  ex  oorpore  Codieis  Qrego-  AdminUtrative  B^man  Lam  from,  the 

riani  et  Hermogenian%  et  multo  phi-  f mirth  to  tfw  fifth  century    {from 

res  guam  priorikff^  editwnibv-8  habe-  CoMttantine  to  Jugtinian),**    by  M. 

rentnr;  placed  by  Cnjas  at  the  end  of  De  Serrigny,  Professor  of  Administra- 

his  edition  of  the  code  of  Theodosins,  tiveLawof  the  Faculty  of  Dijon  (Paris, 

Lyons,  1566,  in  fol.     CodioU  Gregorir  1862,  2  vols.  8vo). 

ani  et  CodioU  Hermogeniani  frag-  The  laws  on  the  snbiect  of  religion 

Tnentay  placed  by  Gnstarns  Haenel  at  form  the  last  book  of  the  Cod.  Theod. 

the  head  of  his  edition  of  the  Code  and  the  beginning  of  the  first  book  of 

Theodosius,  Berlin,  1837,  in  quarto.  the  Cod.  Just.    Several  constitutions  of 

'  For  the  study  of  the  public  law  of  Constantine  are  to  be  found  in  it  from 
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Section  LXXXV. 

Christianity  the  Religion  of  the  Empire. 

467.  We  have  seen  how  rapidly  Christianity  spread^  first 
from  one  individual  to  another,  then  from  province  to  province. 
The  eflForts  of  the  emperors  to  restrain  it  only  increased  its 
vigour.  Constantine,  either  from  the  influence  of  broader  views, 
or  from  policy  or  conviction,  changed  the  system.  As  Caesar,  in 
Gaul,  he  had  defended  the  Christians  against  their  persecutors. 
Afl«r  his  conquest  of  Maxentius  and  the  West,  he  still  further 
favoured  them :  and  when  he  became  master  of  the  empire 
he  proclaimed  their  religion  to  be  the  religion  of  the  state. 
Thus  the  extent  of  his  protection  and  support  of  Christianity 
increased  in  proportion  as  he  rose  in  power.  He  professed 
himself  to  belong  to  the  new  religion,  though  he  had  not  been 
baptized,  and  most  of  his  nobles  and  of  his  subjects  followed  his 
example.  Then  it  was  that  the  whole  system  of  the^tt*  sacrum 
of  ancient  Rome  fell  to  pieces,  together  with  aU  of  thjQJus  pub^ 
licum  that  was  connected  with  it.  The  pontiffs,  the  flamens, 
the  vestals  disappeared  from  the  court,  and  were  replaced  by 
priests  and  bishops.  The  old  division  of  the  people  into  Chris- 
tians and  pagans  was  not  indeed  eSax^ed ;  but  their  conditions 
were  changed,  the  Christians  finding  themselves  imder  the  pro- 
tection of  the  laws  and  of  the  government,  the  pagans  subjected 
to  various  penalties  and  disabilities.  To  the  ranks  of  pagans 
were  now  added  heretics ;  for  already,  in  the  cradle  of  the 
Christian  church,  there  arose  obstinate  discussions  on  religious 
dogmas — a  perpetual  source  of  trouble  and  disorder.^ 

A.D.  318  to  336 :  Cod.  Theod.  16, 2,  De  Inm  tradidisse  Romanis  religio  nsqne 

epUcopU,  eoclenis,  &c.,  seven  consti-  ad  nunc  ab  ipso  insinnata  declarat" 

tations,  from  313  to  330;  5,  De  hare-  (A.D.  380).* 

ticU,  two  constitutions,  326 ;    S,  De  '  It  was  to  pnt  an  end  to  these  dis- 

JudaU,  five  constitutions,  from  815  to  pntes  that  the  first  general  assembly, 

835  ;  9,  JV<?  Christianum  mancipiv/tn  known  under  the  name  of  council,  took 

Jud<BU9  habeat,  one  constitution,  of  place  at  Niciea,  a.d.  825,  where  there 

886;  10,  De  paganU,  one  constitution,  were  assembled  818  bishops  and  a  great 

of  821;  and  the  famous  constitutions  number  of  priests ;  the  emperor  himself 

of  Gratian,  Valentinian  and  Theodosius  attended  it.    The  opinions  of  Anns 

(1,  De  fide  cathol.y  2)  :  "  Cunctos  popu-  were  condemned  as  heretical,  but  thej 

los,  quoe  clementin  nostrse  regit  tern-  were  not  put  down,  and  were  destined 

peramentum,  in  tali  Toluraus  religione  for  a  long  time  to  divide  the  empire, 
yersari,  quam  divinom  Petrum  aposto- 

CC  2 
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468.  From  this  moment  the  influence  of  Christianity  on  the 
law,  which  had  been  heretofore  but  an  indirect  influence  oper- 
ating through  the  propagation  of  ideas  unrecognized  even  by 
those  who  were  subjected  to  it,  became  more  marked.  It  acted 
with  authority.  Although  it  introduced  no  revolution  in  public 
institutions,  and  certainly  not  in  private  legislation,  although  it 
accepted  these  things  as  it  found  them,  yet  in  many  respects, 
and  especially  in  everythiog  connected  with  religion,  it  sensibly 
modified  the  former,  and  in  the  domain  of  private  law  it  intro- 
duced a  totally  new  spirit  and  tendencies. 


Section  LXXXVI. 

The  Foundation  of  a  New  Capital. 

469.  Rome,  which  had  been  losing  day  by  day  the  imposing 
character  and  the  grandeur  which  its  people  and  its  institutions 
gave  it,  had  ceased  to  be  the  first  city  in  the  empire.  The 
emperors  had  abandoned  it,  and,  fixing  their  residence  fiyr  £rom 
its  walls,  they  had  successively  increased  the  distance  which 
separated  them  firom  that  Mien  capital.  Diocletian  had  car- 
ried his  court  to  Milan,  whilst  his  colleague  had  a  brilliant  one 
at  Nicomedia.  Constantine  showed  still  greater  dislike  for 
Bome,  and  only  made«a  few  fleeting  visits  to  it.  At  last,  when 
lefli  without  a  rival,  he  desired  to  make  his  capital  the  centre  of 
his  vast  dominions.  Italy  was  but  one  of  the  extremities  of  it ; 
the  Eastern  portion  presented  more  attractions,  and  offisred,  as  a 
capital,  Byzantium,  situated  on  the  Bosphorus,  connected  with 
two  seas,  and  opening  out  communications  with  all  the  provinces. 
He  therefore  selected  that  city,  had  it  rapidly  enlarged,  or,  to 
speak  more  properly,  buUt ;  gave  it  the  name  of  Constantinople, 
and  located  in  it  the  seat  of  empire.  Abandoning  disinherited 
Italy,  the  nobles,  the  dignitaries,  the  courtiers  followed  the 
emperor  to  the  new  metropolis.  There  the  luxury,  the  effemi- 
nacy, the  servility  of  the  East  soon  appeared,  and  crowds  of 
royal    attendants,    amongst  whom  were    eunuchs,  filled  the 
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palace.  Greek  became  the  general  language  ;  the  great  ideas, 
the  souvenirs  of  a  past  age  of  glory,  did  not  follow  the  court  to 
the  Bosphorus ;  they  remained  on  the  shores  of  the  Tiber  in 
the  midst  of  Italy,  where,  in  striking  contrast  with  those  relics  of 
past  s{)lendour,  Rome  possessed  little  beyond  a  powerless  senate, 
exiled  in  ahnost  deserted  walls.  And  yet,  such  is  the  force  of 
habit,  and  so  great  the  influence  of  a  long  period  of  power, 
that  the  names  of  Rome  and  of  Italy  were  preserved  in  the 
laws  as  a  peculiar  favour ;  and  the  inhabitants  retained  the 
special  rights  which  they  had  formerly  enjoyed.  Real  estates, 
or  immovable  property  situated  in  those  places,  were  still  for  a 
long  time  kept  distinct  from  the  immovable  property  of  the 
other  provinces  and  classed  with  res  mancipii.  So  that  the 
emperors  in  fact,  to  raise  up  Constantinople,  merely  granted  it 
the  privileges  of  Rome. 

470.  It  was  impossible,  however,  that  the  change  of  religion 
and  of  capital  should  not  introduce  modifications  in  the  admi- 
nistration of  the  state  and  in  the  various  magistracies.  A  few 
new  offices  were  created  in  addition  to  those  which  already 
existed,  and  of  the  latter  some  were  invested  with  superior  dig- 
nity, while  others  were  debased.  We  have  a  few  words  to  say 
about  the  episcopi,  the  patriciiy  the  comites  consistorianiy  the 
qucBstores  sacri  palatiiy  and  the  magistrates  of  the  provinces. 


Section  LXXXVII. 

The  Bishops  {Episcopi), 

471.  Among  the  first  dignitaries  of  the  empire  were  the 
bishops ;  their  principal  functions  consisted  in  the  duties  which 
the  humanity  and  the  charity  of  their  religion  imposed  upon 
them,  and  which  is  their  finest  attribute — the  care  of  the  poor, 
of  captives,  of  exposed  children,  of  children  forcibly  prostituted 
by  their  fathers.  Occupying  the  first  rank  in  the  cities  in 
which  they  resided,  and  enjoying  the  respect  and  veneration  with 
which  all  religions  invest  their  ministers,  they  were  members  of 
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the  councils  which  nominated  the  gaardians  and  the  curators ; 
thej  enjoyed,  like  the  consuls,  the  proconsuls,  and  the  praetors, 
the  power  of  enfranchising  the  slaves  in  the  churches;  they 
even  acted  for  those  magistrates  during  their  absence.  And,  in 
fact,  pressing  near  the  throne,  they  often  directed  the  emperor 
in  the  aflEairs  of  the  state. 

472.  The  genius  of  Christianity,  which  breathes  the  spirit  of 
charity  and  of  conciliation,  was  opposed  to  law  suits  and  to  the 
animosity  which  they  generate.  St.  Paul  advised  the  Christians 
to  keep  away  from  the  civil  tribunals,  and  to  have  their  differences 
settled  like  brethren,  through  the  ministry  of  the  principal  mem- 
bers of  the  church.  The  judicial  organization  of  the  Romans, 
which  allowed  every  facility  to  the  suitor  for  challenging  the 
judge,  and  for  resorting  to  arbitration,  accommodated  itself 
easily  to  this  usage,  which  had  spread  widely  among  Christians. 
J  Constantine  made  it  a  legislative  institution,  and  invested  the 
'  bishops  with  a  certain  jurisSfetion,  to  which  certain  classes  and 
matters  relating  to  religion  and  the  churches  were  amenable, 
while,  in  other  cases,  it  was  only  exerciseable  at  the  option  of 
the  parties,  and  thus  constituted  a  system  of  voluntary  arbitra- 
tion to  which  they  might  have  recourse  when  it  suited  them  to  do 
so.  Thus  the  episcopalis  audientia  or  the  episcopal  jurisdiction 
was  sustained  by  the  confidence  of  the  faithful.* 


Section  LXXXVIII. 

The  Patricii. 

473.  Constantine  gave  this  title  to  a  few  eminent  personages 
who  had  filled  high  magistracies  in  the  empire,  and  who  were 
to  be  his  intimate  councillors  in  times  of  need.  Some  imperial 
constitutions  represent  the  patricii  as  chosen  in  some  way  by 
the  emperor  to  be  to  him  as  fathers  {loco  patris  honor antur — 
quern  sibi  patrem  imperator  elegit).  This  dignity,  which  was 
honorary  and  lasted  for  life,  but  without  any  jurisdiction  or  iwi- 

'  Cod.  \y  iy  De  epUeopali  andUntia* 
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periumy  was  perpetuated  under  the  other  emperors ;  it  was  a 
kind  of  honorary  distinction,  conferring  high  rank  and  prece- 
dence in  the  hierarchy  of  the  Lower  Empire  {qui  ccBteris  om- 
nibus anteponitur).  The  emperor  Zeno  designated  it  an  hono- 
rary consulship.^ 


Section  LXXXIX. 

comites  consistoriani. 

474.  Previous  emperors  had  instituted  a  kind  of  council  of 
state  called  a  consistorium,  which  took  cognizance  generally 
of  state  affairs.  Constantine  strengthened  the  council  and 
added  to  its  members,  who  were  called  comites  consistoriani. 
He  also  established  at  Constantinople  a  senate  similar  to  that 
at  Rome.  This  senate  appears  to  have  been  the  coimcil  of  the 
empire,  while  the  consistorium  was  the  coimcil  of  the  emperor.' 


Section  XC. 

QujESTOR  Sacri  Palatii. 

476.  This  functionary  was  a  kind  of  high  chancellor, 
charged  with  the  duty  of  preserving  the  law,  drawing  out 
projected  enactments,  keeping  a  list  of  the  favours  and  distinc- 
tions granted  by  the  emperor,  preparing  rescripts  and  forward- 
ing them.  It  is  probable  that  the  origin  of  this  office  was  the 
qucBstor  candidatus  of  the  emperor,  an  office  created  by 
Augustus,  and  which  developed  itself  under  his  successor,  and 
changed  its  name  under  Constantine. 

*  Cod.  12,  3,  De  comulibus .    .    .  et  iocranim  largitionum,  comet  rerum 

pairiciis.  privatarum,  oomei  taori  palatii^  co- 

'  Cod.  12,10,  De  eomitihus  eonsUtO'  mites  militaree.    It  was  also  at  this 

rianU,    The  title  of  comes,  which  sig-  epoch  that  the  name  of  duw,  duke, 

nifies,   properly  speaking,   companion,  hegan  to  form  the  title  of  certain  fnnc- 

and  from  which  we  have  derived  that  tionaries.     See  Cod.  1,  46,  De  qfficio 

of  connt,  was  not  applied  merely  to  the  militaritim  judieum,  3,  const  Theod. 

members  of  the  consistory ;  there  were  et  Val. 
sereral  other  officers  who  bore  it :  comes 
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Section  XCI. 
Magistrates  op  the  Provinces, 

476.  The  empire  was  divided  by  Constantine  into  four  great 
prsetonan  praefectorates, — the  East,  Illyria,  Italy  and  Gaul. 
Each  praefectorate  was  divided  into  several  dioceses,  and  each 
diocese  into  several  provinces.* 

At  the  head  of  each  praefectorate  was  placed  a  praetorian 
praefect;  to  the  dioceses  the  emperor  sent,  to  represent  the 
prasfects,  magistrates  named  vicars  {vicarii) ;  lastly,  each  pro- 
vince was  confided  to  a  president,  who  bore  the  title  either  of 
proconsul  or  of  rector  {rector  provinciai). 


Section  XCII. 

Other  Functionaries  op  the  Empire. — A  New 
Hierarchical  Nobility. 

477.  To  complete  the  list  of  the  functionaries  we  must  add 
to  it  the  consuls,  the  praetors,  the  prcefectus  vigilumy  the  prcB- 
fectus  annonaruniy  the  prcefectus  urbi,  which  had  not  been  as 
yet  established  in  Constantinople;  the  magister  equitum,  and 
the  magister  militum,  or  commander  of  the  in&ntry,  who  had 
inherited  all  the  military  power  of  the  praetorian  praefects :  for 
Constantine  had  suppressed  the  praetorian  soldiers,  and  had 
left  to  the  praefects  nothing  but  a  civil  jurisdiction.  There 
were  besides  a  crowd  of  noble  servitors,  with  whom  the  emperor 
surrounded  himself,  known  under  the  various  names  of  cubicu- 
larii^  castrensianiy  ministerianiy  silentiarii,  &c.,  all  comprised 
under  the  general  expression  palatini,  or  officers  of  the  palace 
who  were  attached  to  the  emperor  and  not  to  the  state,  and 
whom  we  shall  pass  over  in  silence. 

478.  From  all  those  offices  there  had  issued  a  sort  of  new 

*  Preefectorate  of  the  Sast,  com-  Prafeotorate  of  Italy,  comprising 

prising  Asia,  Egypt,  Libya  and  Thrada:  Italy,  a  part  of  lUyria  and  Africa: 

five  dioceses,  forty-eislit  provinces.  three  dioceses,  twenty-nine  provinces. 

Prafeotorate  of  Illyria,  comprising  Prafeotorate  of  Oaul,  comprising 

Moesia,  Macedonia,  Greece  and  Crete :  Ganl,  Spain  and  Brittany :  throe  die- 

two  dioceses,  eleven  provinces.  cescs,  twej|ty-nine  provinces. 
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nobility,  arranged  hierarchically,  each  class  of  which  enjoyed 
its  insignia,  its  honours,  its  privileges,  its  exemptions.  The 
princes  of  the  imperial  family  were  nobilissimu  Certain  offices 
which  ranked  in  the  highest  class,  and  among  which  were  to  be 
foimd  those  of  the  praetorian  prasfects  and  prsefects  of  the  city, 
the  quaestors  of  the  sacred  palace,  and  several  classes  of  comites^ 
gave  to  those  who  were  invested  with  them  the  title  and  the 
rank  of  illustres.  Others,  in  the  second  degree,  especially 
certain  proconsuls  or  vicars,  certain  classes  of  comites  or  dukes 
{duces),  &c.,  enjoyed  the  title  and  rank  of  spectabiles.  Others, 
such  as  the  consularies,  the  correctoresy  the  presidents,  &c.,  had 
the  title  and  rank  of  clarisstmu  In  the  fourth  rank  were  the 
perfectissimiy  among  whom  were  reckoned  the  duumvirs  and 
the  decurions  of  the  cities.  Lastly,  in  the  lowest  rank,  came 
the  egregii.  Thus  the  different  classes  and  degrees  among 
the  nobility  were  clearly  defined.  There  is  a  table  extant,  a 
sort  of  almanac  of  the  Roman  empire,  dating  about  the  middle 
of  the  fifth  century,  which  gives  a  list  of  all  these  fimctionaries 
of  the  East  and  West  and  their  rank.^ 


Section  XCIII. 

Innovations  of  Constantine  in  the  Jus  Privatum — 
Abrogation  of  the  Penalties  against  Ccelibes  and 
Orbi — New  Amendments  of  the  Leges  Julia  and 
Papia. 

479.  Constantine  did  not  confine  himself  to  innovations  on 
the  Jtt*  publicum^  but  extended  them  also  to  the^'w*  privatum. 
He  moderated,  in  several  respects,  the  patriajgsitfstas.  Thus  he 
no  longer  permitted  the  father  to  sell  his  child  except  at  the 
moment  of  his  birth,  and  when  he  was  forced  to  it  by  extreme 
poverty.  He  granted  to  the  officers  of  the  palace  {palatini), 
although  they  were  the  sons  of  a  family,  the  exclusive  owner- 
ship, of  the  property  they  had  obtained  at  the  court,  as  if  they 
had  acquired  it  in  the  army :  this  is  the  origin  of  the  peculium 

I  TSio^ti^dignitatum  Orientu  et  OceidentU. 
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quasi  castrans.  He  withdrew  from  the  father  the  ownership, 
\\  and  only  left  him  the  usufruct,  of  the  goods  which  the  son  of 
^  the  family  held  from  his  mother.  This,  also,  is  the  origin  of 
the  peculium^  which  was  called  afterwards  jpccwZiMwi  adventitium. 
On  these  points,  and  on  a  few  others  which  cannot  find  theii- 
place  in  so  brief  a  summary  as  this  is,  it  is  impossible  not  to 
observe  the  influence  of  Christianity,  which  had  now  become 
direct  and  powerfrd, 

480.  But  where  this  influence  is  especially  observable  is  in 
the  abrogation  which  Constantine  made  of  the  incapacities  to 
receive  legacies,  a  burden  laid  by  the  leges  Julia  and  Papia 
PoppcBay  upon  the  coelibes  and  orbi.  The  Christian  religion, 
which  did  not  approve  of  second  nuptials,  and  honoured,  as  a 
meritorious  sacrifice,  celibacy,  to  which  it  called  its  most  ze^ous 
neophytes,  and  a  very  numerous  class  of  persons,  could  no  longer 
tolerate  those  relics  of  the  past.  We  possess  the  constitution 
by  which  the  Emperor  Constantine  abrogated  these  penalties  in 
an  article  of  the  Theodosian  Code,  with  this  heading :  Z>e  in- 
Jirmandis  pcenis  ccRlihatus  et  orbitatis.  The  emperor  desired 
that  those  who  were  styled  coelibes  should  be  liberated  from  the 
penalties  imposed  on  them  by  those  laws,  imminentibus  legum 
terroribus  liberentur,  that  the  status  known  as  orbus  should  dis- 
appear, as  well  as  the  penalty  inflicted  on  that  condition,  and 
that  everyone  should  enjoy  an  equal  capacity  to  receive  testa- 
mentary gifts,  sitque  omnibus  cequa  conditio  capessendi.  He 
extended  the  same  provisions  to  women.  But,  on  accoimt  of 
the  risk  of  undue  influence  between  man  and  wife,  he  expressly 
reserved  from  the  husband,  as  to  th^ir  capacity  to  inherit  from 
one  another,  the  operation  of  the  caducary  laws.*     Among  the 

*  "Qui  jure  yeteri  coelibes  habeban-  hajus  bencficii  marids et uxoribns  inter 

tur,  immiDentibns  legum  terroribns  li-  se  usurpatio  non  patebit,  quorum  fal- 

berentur,  atque  ita  vivant  ac  si  numero  laces  plerumque  blanditiae  vix  etiam 

maritomm  matrimonii  fcedere  fnlciren-  opposito  juris  rigore  cohibentur,   sed 

tur,  sitque  omnibus  sequa  conditio  ca-  maneat  inter  istas  personas  legum  prisca 

pessendi  quod  quisque  mereatur.     Nee  auctf>rita8.*'     Cod.  Theod.  lib.  viii.  tit. 

vero  qnisqnam  orbus  habeatur :  proj)0-  16,  I)e  ivfirvuindU  poenis  eoelibatut 

mta  huic  nomini  damna  non  noccant.  et  orbitatiSy  const.  Constantine,  A.D. 

§  1.  Quam  rem  et  circa  feminas  aisti-  320.     The  same  constitution,  with  the 

mamus,  earumque  cervicibus  imposita  exception  of  clause  2,  which  was  sup- 

juris  imperia,  velut  quaedam  juga  solvi-  pressed  in  consequence  of  the  change  of 

mus  promiscue  omnibus.    §  2.  Verum  legislation  on  that  point,  is  found  in  the 
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conditions^  the  fiilfilment  of  which  would  ensure  to  the  consorts 
full  capacity^  was  the  existence  of  a  common  child.* 

481.  It  is  still  a  debated  question  whether  this  constitution 
effected  the  suppression  of  the  privilege  of  paternity  in  the  claim 
to  the  caduca  or  quasi  caduca,  and  whether  jurisprudence  drew 
this  conclusion  from  it,  or  whether  some  subsequent  constitution 
had  specifically  decreed  it.  Many  of  our  modem  jurists  are  of' 
opinion  that  this  privilege  of  paternity  survived  the  legislation 
of  Constantine  and  of  subsequent  emperors,  and  continued  up  to 
the  time  of  Justinian.  This  opinion  is  very  generally  accepted ; 
it  is,  however,  impossible  for  us  to  share  it. 

482.  Without  doubt  a  distinction  can  be  made  between 
punishments  and  rewards.  It  is  true  the  constitution  of  Con- 
stantine speaks  of  one  and  not  of  the  other ;  but  great  changes 
in  manners,  and  especially  in  creeds  and  religious  practices,  are 
always  attended  with  proportionate  results.  In  a  state  of  things 
like  that  which  existed  when  this  constitution  became  law ;  when 
society  had  been  leavened  by  Christian  principles,  when  testa- 
mentary bequests  were  commonly  made  to  churches,  religious 
corporations,  bishops,  and  other  ecclesiastics ;  when  the  practice 
of  devoting  oneself  to  a  life  of  chastity  by  religious  vows  was 
held  in  honour  and  respect,  in  such  a  state  of  society  what  could 
be  the  meaning  of  a  privilege  conferred  on  heirs  or  legatees 
having  children,  to  the  detriment  of  those  who  had  not  any?  or 
what  had  become  of  the  abolition  of  the  distinction  between  the 
ccRlibes  and  the  orbiy  every  vestige  of  which  it  was  Constantine's 
desire  to  efface.  The  laws  of  Augustus,  abready  more  than 
once  amended,  had  had  their  day. 

code  of  Justinian,  lib.  yiii.  tit.  58,  Be  tolidi  capacitate  inter  vinim  et  ux- 
infirmandia  pogni8  coelibatus,  orH-  orem.  We  have  in  this  article  of  the 
tatis,  et  de  decimariis  sublatig,  under  Regulee  of  Ulpian,  and  in  that  which 
the  name  of  the  children  of  Constan-  precedes  it  (tit.  15,  De  deeimis),  de- 
tine,  A.D.  339 ;  bnt  it  is  asserted  by  tailed  indications  on  the  limits  of  the 
the  historians  that  Constantine  was  the  capacitor  which  husband  and  wife  had 
first  author  of  it,  and  that  the  code  to  receive  legacies  from  each  other,  and 
Theodosian  is  right.  on  the  various  conditions  the  fulfilling 
^  "  Ant  si  filium  filiamve  commnnem  of  which  would  confer  that  capacity  in 
habeant.''    Regular  Ulp.  tit.  16,  De  its  entirety. 


Digitized  by  VjOOQIC 


396  THE  HISTORY  OF  ROMAN  LAW. 

488.  It  is  to  be  remarked  that  neither  in  the  code  of  Theo- 
dosius,  nor  in  that  of  Justinian,  is  there  a  single  constitution, 
nor  indeed  any  mention  at  all,  however  slight,  of  the  right  of 
the^22?r££j'^J5l¥°^  thejpfl^ctt.  This  silence  is  very  significant, 
especially  in  the  code  of  Theodosius  ;  for  if  it  were  true  that, 
under  this  emperor,  this  right  was  still  in  vogue,  this  absence  of 
every  trace  of  it  coidd  no  longer  be  attributed,  as  it  may  be  in 
regard  to  the  epoch  of  Justinian,  to  interpolations  or  to  sup- 
pressions designedly  made.  We  may  remark  also  that,  even  in 
the  constitution  of  Justinian,  in  which  that  emperor  removes 
the  last  vestiges  of  legislation  concerning  the  caduca,  he  does 
not  mention  the  privilege  of  the  patres  ;  and  yet,  in  that  long 
constitution  De  caducis  tollendis,  he  formally  declares,  and  that 
in  many  places,  that  he  is  about  to  make  a  complete  exposition 
of  the  laws  then  existing,  so  that  it  may  be  well  known  what 
was  abrogated  or  reformed  (tt^  quod  toUitur,vel  reformatur  non 
sit  incoffnitum).^  This  exposition,  which  is  long  and  enters 
into  detail,  was  one  of  the  sources  whence  we  derived  our  in- 
formation about  the  caduca  before  the  discovery  of  the  Insti- 
tutes of  Grains.  But  the  word  patres  does  not  occur  in  it.  So 
that,  in  fact,  there  is  no  allusion  to  what  would  certainly  have 
been  the  greatest  change  that  the  constitution  could  have  pro- 
duced in  society  as  to  testamentary  bequests.  So  far  as  regards 
the  epoch  of  Justinian  the  proof  is  complete,  and  I  do  not  see 
that  these  arguments  can  be  met. 

484.  It  must  be  admitted  that  the  jus  liberorum  continued 
to  be  solicited  &om  the  emperors  after  Constantine,  and  granted 
by  them  as  an  individual  favour ;  and  it  must  also  be  admitted 
that  the  constitution  of  Honorius  and  of  Theodosius  runs  in 
these  terms :  ^*  Nemo  post  hcBc  a  nobis  jus  liberorum  petaty  quod 
simul  hac  lege  detulimus.^^*     This  is  not  so  general  as  it  might 

^  Code,  lib.  vi.  tit.  61,  De  oadueis  spectionem  bnjus  articali  latins  et  cum 

tollsndUf  const.  Jnetinian,  A.IX  534  :  snbtiliori  tractatn  dirimere,  nt  sit  om- 

'<  §  2.    .     .  Consentanenm  est  et  tern-  nibns  et  boc  apertissime  constitntnm." 

pora  eomm,  et  nomina  manifesto  expo-  *  Code  Tbeod.  lib.  viii.  tit.  17,  De 

nere :  nt  qnod  vel  toUitnr,  vel  refonna-  jure  liberorum,  constitntion  3  of  Hono- 

tnr  non  sit  incognitnm .    .    ."    **  §  10.  rius  and  of  Tbeodosins,  A.D.  410. 
Necessarinm  ease  dnximns  omnem  in- 
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be  supposed  to  be,  if  it  is  separated  from  what  precedes  and  from 
what  follows  it ;  but  we  must  know  to  what  this  jus  liberorum 
applied.  I  shall  point  out  three  instances  of  this  application 
which  had  survived  the  legislation  of  Constantine,  whose  history 
it  is  interesting  to  trace. 

1.  It  applied  to  the  capacity  of  husband  and  wife  to  receive 
legacies  from  one  another.  The  existence  of  a  common  child 
gave  this  capacity.  Constantine,  acting  from  the  motives 
which  have  been  already  explained,  by  an  express  reserve 
retained  on  this  point  the  provisions  of  the  lex  Papia.  The 
husband  and  wife  whose  union  was  without  issue  continued  to 
solicit  for  this  purpose  from  the  emperors  the  jus  liberorum. 
Arcadius  and  Honorius,  a.d.  396,  first  ameliorated  their 
condition  by  deciding  that  neither  age  nor  time  should  be  any 
longer  an  impediment  to  their  prayer  being  granted,  but  that 
it  should  be  sufficient  for  them,  to  entitle  them  to  solicit  the 
concession,ithat  they  had  the  misfortune  of  despairing  of  issue.^ 
Fourteen  years  afterwards,  Honorius,  with  Theodosius,  com- 
pleted that  reform :  whether  they  had  or  had  not  any  children 
(quamvis  non  interveniant  liberi),  full  capacity  was  restored  to 
the  husband  and  wife  to  make  to  each  other  testamentary 
bequests  as  their  feelings  dictated.*    \ 

2.  It  was  applied  to  the  right  of  mothers  to  succeed  to 
their  own  children.     The  question  is  not  here  about  testamen- 


'  Code  Theod.  lib.  viii.  tit.  17,  con-  that  the  prohibition  occor^  made  by 

Btitntion  1,   Arcadins  and   Honorios,  these  same  emperors,  forbidding  anj 

A.D.  396 :  '*  Sandmus,  at  sit  in  petendo  application  to  them  for  the  fntnre  for 

}' ore  liberomm  sine  definitionetemporis  the  jut    liberorum,   since   they   had 

icentia  snpplicandi,  nee  implorantnm  granted     the     concession     generally, 

preces  etaa  vel  tempns  impediat^  sed  Caias  and    Godefroj   were    perfectly 

sola  miseris  ad  poscendnm  aoxilinm  right  in  sapng  that  the  only  thing 

BoflBciat  desperatio  liberorum."  referred  to  in  this  constitution  was  the 

•  Code  Theod.  lib.  viii.  tit.  17,  con-  jut  liberorum  between  husband   and 

stitntion  2,  Honorius  and  Theodosius,  wife  ;  the  provision  is  quite  clear.    But 

A.D.  410 :  "  In  perpetuum  hac  lege  de-  we  must  go  further ;  all  this  article  of 

cemimus,  inter  yiium  et  uxorem  ratio-  the  code  Theodosian,  J)e  jure  libero- 

nem  cessare  ex  lege  Fapia  decimarum,  rum,  relates  to  that  same  question  ;  the 

et  quamvis  non  interveniant  liberi,  ex  four  laws  which  compose  it,  from  the 

snis  quoqne  eos  solidum  capere  testa-  first  to  the  second,  have  no  other  sense, 

mentis,  nisi  forte  lex  aUa  imminuerit  meaning  or  application ;  it  is  sufficient 

derelicta.    Tantumi^tnr  posthsecma-  to  note  the  terms  used  in  connection 

ritus  vel  uxor  sibi  invicem  derelinquant,  with  the  whole  context  from  the  first  to 

quantum  superstes  amor  exegerit."    It  the  fourth  to  be  convinced  of  this, 
is  in  the  latter  part  of  this  constitution 
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tary  bequests^  but  about  succession  ab  intestate  ;  not  about  the 
lex  Papiay  which  had  remained  extraneous  to  it,  but  about  the 
senatus'Consultum  TertuUianum,  nearly  one  hundred  and  fifty 
years  later,  under  Antoninus  Pius,  According  to  civil  law 
no  right  of  civil  and  reciprocal  succession  existed  between 
the  mother  and  her  children,  since  between  them,  unless  the 
mother  had  not  passed  in  manu  viri,  there  was  no  agnation. 
The  object  of  the  senatus-^onsultum  Tertullianum  was  not, 
therefore,  to  restrict  the  right  of  the  mother ;  it  was  to  create 
for  her  one  which  she  had  not  before.  This  new  right  was 
only  given  to  those  who  might  have  had  a  certain  definitely 
expressed  number  of  children ;  a  single  child  was  not  sufficient, 
as  in  the  preceding  case :  three  was  the  number  necessary  for 
the  inffenucB,  four  for  the  enfranchised.  But  it  was  not  neces- 
sary, as  in  the  preceding  case,  that  the  children  should  still  be 
living;  it  was  sufficient  that  the  mother  should  have  borne 
them.  They  reckoned  by  the  confinements  {ten,  quaterve 
enixd).  Thus  in  this  case  the  jus  Uherorum  was  a  very 
different  provision  from  the  preceding  one.  It  was  also  occa- 
sionally solicited  and  obtained  from  the  emperor  as  a  favour,  in 
individual  cases,  although  the  conditions  that  gave  a  title  to 
it  were  not  frdfilled.  The  constitution  of  Constantine,  on  the 
abrogation  of  the  penalties  upon  ccelibes  and  orbi,  had  no  con- 
nection with  those  special  rules  regulating  the  succession  ab 
tntestato.  One  year  afterwards,  however,  Constantine  mode- 
rated the  operation  of  it  by  giving  to  the  mother  who  had 
borne  no  other  child  than  that  whose  succession  was  under 
question,  the  right  of  succeeding  ab  intestato  to  a  third  portion.* 
To  obtain  a  larger  share,  this  kind  oi  jus  liber orum  continued 
therefore  to  be  solicited.  It  was  only  Justinian  who  suppressed 
all  these  conditions  of  multiplied  confinements,  and  rendered 
those  solicitations  for  the  fiiture  unnecessary.' 

3.  It  applied  to  dispensations  from  guardianship  and  trustee- 
ship as  well  as  from  the  other  offices  which  might  be  avoided 
by  the  man  who  had,  in  Rome,  three  children  living,  in  Italy 

«  Code  Theod.  lib.  v.  tit.  1,  De  leaUU  '  Code  Jnst.  lib.  viii.  tit.  69,  Dejur^ 

mis  haredibus,  I,  constitntion  of  Con-      liberorum,  2,  conatit.  Jast.  A.D.  628. 
stantine,  A.D.  321. 
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four,  and  in  the  provinces  five.  This  is  another  kind  oi  jus 
liberorum^  derived  from  the  lex  Papiay  and  one  which  was  re- 
tained under  Justinian. 

486.  It  is  clear  then  that  there  is  no  argument  to  be  drawn 
against  our  conclusion,  from  the  fact  that  the  jus  liberorum 
continued  to  be  solicited  as  an  individual  favour  after  Constan- 
tine's  time  and  even  until  the  reign  of  Justinian ;  the  important 
point  is  to  distinguish  what  kind  of  jus  is  meant,  and  not  to 
misapprehend  it.  There  was  no  reference  whatever,  either  in 
the  conditions,  in  the  aim,  or  in  the  intention  of  this  consti- 
tution, to  the  jus  liberorum  which  gave  to  the  beneficiaries  or 
legatees,  married  and  having  at  least  one  legitimate  child  at 
the  time  of  the  opening  of  the  will,  a  claim  to  the  caduca  or 
quasi  caduca;  of  the  existence  of  the  latter,  subsequently  to 
Constantine  and  even  before,  no  trace  is  to  be  found. 

486.  We  now  proceed  to  consider  the  main  basis  upon  which 
the  opinion,  that  we  feel  if  our  duty  to  contravene,  rests.  This 
is  a  passage  in  the  constitution  of  Justinian,  de  caducis  tollendis^ 
in  which  the  emperor  exhibits  his  sense  of  justice  and  modera- 
tion, in  that,  whQe  he  knows  that  his  Jiscus  stands  as  the  last 
claimant  to  caducal  portions  (ultimum  ad  caducorum  vindica- 
tionem  vocari\  he  does  not  hesitate  to  sacrifice  and  renounce 
his  right.*  Whence  the  conclusion,  so  it  is  said,  that,  inas- 
much as  \h!Q  Jiscus y  even  at  this  period,  came  in  as  last  claimant, 
Caracalla  had  not  called  it  in  to  the  exclusion  of  all ;  and  that 
Constantine  had  not  abrogated  the  privilege  of  the  patres  ;  but 
that  this  privilege  was  maintained  and  exercised  till  the  time 
of  Justinian.  In  our  opinion  the  explanation  is  as  follows. 
Caracalla,  in  his  fiscal  legislation,  made  the^^cM*  claimant  of 
all  the  caduca.  The  reaction  which  took  place  in  subsequent 
reigns  resulted  in  the  abrogation  of  the  constitution  of  Cara- 

*  Tantmn  etenim  nobis  snperest  cle-  prodest,  hoc  (rei)  priTatae  noetrse  ntili- 

mentiie,  qaod  scicntesetiamfiscamnos-  tati  pneferendam  esse  censemus,  nos- 

tram  nltimam  ad  caducorum  vindica-  tram  esse  propriam  sabjectomm  com- 

tionem  Tocari,  tamen  nee  illi  pepcrci-  modnm     imperialiter     existimantes." 

mns,  nee  Aagastum  priTilegium  exer-  Cod.  Jost.  6,  61 ,  De  caducis  tollendUy 

cemos :  sed  qaod  commnniter  omnibus  constit.  Just.  §  14. 
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calla  and  restored  matters  to  the  status  quo  ante^  and  the 
privilege  of  the  patres  was  re-established.  Constantine  sup- 
pressed the  penalties  on  the  ccelibes  and  orbi,  the  very  mention 
of  which  distinctions  he  desire^l  to  blot  out  of  the  statute  book, 
and  gave  to  all  an  equal  right  of  taking  under  wills.  {Sit 
omnibus  cequa  conditio  capessendi  quod  quisque  mereatur,) 
Then,  without  any  fiirther  distinction  being  made,  irrespective 
of  the  fiswjt  whether  men  were  unmarried  or  not,  whether  they 
had  children  or  not,  all  were  permitted  to  take  what  was  be- 
queathed to  them ;  but  if  there  were  any  conditions  unfulfilled, 
then  the  caduca  or  quasi  caduca  were  to  be  claimed  according 
to  the  provisions  of  the  lex  Papia.  It  was  the  claim  to  the 
caduca  which  belonged  to  all,  without  privilege  for  any  one ; 
the  treasury  came  last.  The  ancestors  or  descendants  of  the 
testator,  to  the  third  degree,  retained  the  jus  antiquum  or  the 
ancient  right  of  accretion.  Justinian  put  an  end  to  all  the  com- 
plications and  obscurities  between  the  claim  of  the  caduca  or 
quasi  caduca  on  the  one  hand,  and  the  jus  accrescendi  on  the 
other.  And,  while  he  borrowed  from  it,  he  suppressed  what  he 
calls  the  caducorum  observation  but  restored  the  jus  antiquum 
toaU.i 

487.  The  reader  may  observe  to  what  the  exceptional  causes 
of  lapse  in  testamentary  dispositions,  introduced  by  the  le^es 
Julia  and  Papia^  were  reduced  after  the  constitution  of  Constan- 
tine.   In  reality,  by  the  removal  of  the  disqualification  of  ccelibes 

1  **  Et  qnemadmodnm  in  mnltis  capi-  details.    Independentlj  of  what  con- 

tnlis  lex  Papia  ab  anterioribos  Princi-  cems  the  suppression  of  the  provisions 

pibns  emendata  fait,  et  per  desaetodi-  by  which  the  time  of  the  opening  of 

nemabolita:  ita  eta  nobis  circa  cadnco-  the  will  had  been  sabstitnted  for  that 

mm  obseryationem  invidiosam  snum  of  death,  by  the  lex  Pa^ia,  sole  cause 

amittat  Tigorem  .    .    .    £t  cnm  lex  of  exceptional  lapse  which  still  existed 

Papia,  jns  antiqanm,  qnod  ante  earn  in  and  which  Justinian  removed,  we  see 

omnibus    simpliciter   versabatur,  suis  that  the  tendency  of  this  constitution 

machinationibus  et  angustiis  circnm-  was  to  regulate  anew  the  ju8  acere- 

cludens,  solis  parentibns  et  liberis  testa-  scendi  and  the  results  arising  from  va- 

toris  usque  ad  tertium  gradnm,  si  scripti  rious  joinders  of  beneficiaries,  by  sub- 

fuerant  hieredes,  snum  imponere  jngum  stituting  for  all,  this^'?^  acereseendi  to 

erubnit,  jns  antiquum  intactumeis  con-  the  caducorum  vindieatio,  without  a 

servans :  nos  omnibus  nostris  snbjectis  single  word  indicating  that  this  vindi- 

sine  differentia  personarum  (hoc)  con-  catio  was  not  itself  already  general, 

cedimns."    No  explanation    will    ac-  but,  on  the  contrary,  distinctly  declar- 

count,  as  this  does,  for  all  this  constitu-  ing    that  without   distinction  it  had 

tion  De  cadn-cU  toUendU,  considered  reference  to  all. 
either  in  its  entirety  or  in  each  of  its 
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and  of  orbiy  they  had  almost  all  disappeared;    that  arising 
from  the  restriction  of  the  capacity  to   receive   the  legacies 
from  a  husband  or  wife  disappeared  under  Honorius  and  Theo- 
dosius ;  so  that,  except  the  greater  liability  to  forfeiture  result- 
ing from   the   period  for  the  lodging  of  claims  having  been 
extended  by  the  lex  Papia,  from  the  death  of  the  testator  to 
the  opening  of  the  will,  the  causes  of  those  forfeitures  had  again 
become  the  same  as  those  which  were  sanctioned  by  the  civil 
law :  the  death  of  the  heir  or  legatee^  his  refiisal  to  accept,  the 
loss  of  his  rights  of  citizenship,  the  non-accomplishment  of  the 
condition  imposed — these  are,  in  fact,  the  only  causes  of  lapse 
cited  by  Justinian    in   his    Constitutio   de   caducis  tollendis. 
Indeed,  in   these   circumstances  to  suffer  the  beneficiary  or 
legatee  who  alone  had  children  to  lay  claim  to  these  shares 
in  case  of  default  would  not  only  be  to  maintain  the  idea  of  a 
recompense  which  no  longer  existed,  either  in  the  manners  or 
in  the  spirit  of  the  times,  but  it  would  have  been  to  maintain 
the  penalties  against  ccelibes  and  orbi,  which  Constantine  had 
desired  to  suppress,  for  from  whom  would  the  patres  have  taken 
these  lapsed  portions  ?     Clearly  from  the  ccelibes  and  orfti,  to 
whom  the  testator  had  bequeathed  them.    But,  on  the  contrary, 
we  may  say  that  each  having  an  equal  capacity  to  receive  that 
which  might  fall  to  him  (that  is  the  way  in  which  we  translate 
quod  quisque  mereatur)y  each  is  called  to  make  the  vindicatio 
in  connection  with  the  lapsed  or  quasi-lapsed   portions,  only 
observing  the  order  and  the  rules  established  by  the  lex  Papia, 
This,  in  our  opinion,  is  the  spirit  and  meaning  of  the  constitu- 
tion of  Constantine.     The  meaning   appears  to  us  to  be  ex- 
pressed in  the  terms  of  the  constitution,  and   at  all  events 
interpretation  and  use  placed  this  signification  upon  it.     We 
know  that  Justinian  does  not  merely  represent  the  lex  Papia 
as  having  been  amended  in  various  parts  by  imperial  constitu- 
tions of  a  later  date,  but  represents  it  as  having  been  abolished 
by  disuse  {et  per  desuetudinem  abolitd). 
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Section  XCIV. 

AgRICOL^  OR  COLONI. 

488.  Before  proceeding  &rther  with  the  history  of  the 
emperors^  it  is  necessary  to  take  notice  of  a  particular  class  of 
men  who  differed^  as  to  their  legal  status,  both  fix)m  free  men 
and  from  slaves,  properly  so  called.  These  men  had  been  intro- 
duced not  only  into  the  remote  provinces,  but  into  every  portion 
of  the  empire,  even  to  its  centre,  and  into  Italy.  Their  origin 
and  their  existence  is  anterior  to  Constantine.  Our  reason  for 
only  referring  to  them  at  this  time  is,  that  the  laws  concerning 
them,  at  least  so  &r  as  they  are  known  to  us,  are  not  of  earlier 
date.  These  men  were  called  gyrtcg/g,  or,  at  other  times, 
coloniy  because  they  were  chiefly  deseed,  to  the  cultivation  of 
the^  soil.  This  designation  had  been  in  use  amongst  the 
Homans,  in  a  general  sense,  long  before  it  came  to  have  a 
technical  signification-,  indicating  a  servile  condition.  It  is  the 
same  with  the  term  inquiliniy  which  imports  at  the  same  time 
the  notion  of  residence  upon  the  land  and  its  culture.  Slavery^ 
such  as  it  was  among  the  ancient  Homans,  had  begun  to 
undergo  a  transformation,  and  serfdom  had  come  into  existence. 
Coexistent  with  the  condition  of  service  of  man  to  man,  there 
grew  up  the  condition  of  service  of  man  to  the  land.^ 

489.  The  colonies  were  divided  into  two  classes,  the  respec- 
tive appellations  of  which  are  frequently  confounded;  the  one, 
nevertheless,  is  more  frequently  termed  servi  censiti^  adscriptitii 
or  tributarily  the  other,  inquiliniy  coloni  liberiy  and  some^mes 
they  are  indifferently  called  coloni.  ''^isincident  is  common 
to  all  the  coloniy  that  they  were  attached  in  perpetuity  to  the 
land  they  cultivated;  they  could  not  abandon  it  in  order  to  take 
up  their  residence  elsewhere ;  their  masters  could  not  transport 
them  from  one  place  to  another,  and  when  the  land  was  sold 
they  fell  of  necessity  into  the  hands  of  the  purchaser.  This  is 
the  servitude  of  the  soil,  and  the  origin  of  our  ancient  serfdom. 

*  See  Cod.  Theod.  lib.  v.  tit.  9,  De  peoulinm  vel  litem  inferat  ei  eivilem. 
fvgitivU  colonis,  inquilinU  et  serrU;  Also  Cod.  Jnat.  lib.  xi.  tit  47,  De  agri- 
tit.  10,  DeinquilinieetcolonU;  tit.  11,  eolie  et  cemitis  et  cohnU,  ct  seq.,  49, 
Ne  oolonus  in»ci4f  dondfio  tuum  alienet  50,  5 1  and  52. 
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The  difference  between  these  two  classes  of  coloni  consisted 
in  that  the  servi  censtti,  adscriptitii  or  tributarii^  more  closely 
resembled  slaves  proper :  their  origin  was  slavery,  their  con- 
dition haying  been  modified  into  that  of  colonists  fi'om  the 
necessity  of  cultivating  the  land ;  they  had  no  property  of  their 
own,  and  their  peculiumy  like  that  of  ordinary  slaves,  belonged 
to  their  masters.^  The  name  of  censiti,  adscriptitii  or  tributarii 
was  given  to  them  firom  the  fact  that  their  names  were  inscribed 
in  the  censas  as  servi  colonic  and  as  subject  to  the  payment  to 
the  fiscus  of  a  capitation  or  poll  tax«*  As  to  the  proprietor 
of  the  land,  as  they  were  his  slaves  and  as  their  peculium  be- 
longed to  him,  his  chief  duty  was  to  provide  them  with  the 
necessaries  of  life  and  labour,  the  matter  of  their  remuneration 
being  of  little  importance.  These  coloni  and  their  &milies,  in 
fiiCt,  lived  on  the  land  and  its  products. 

The  coloni  liberi  or  inquiliniy  sometimes  termed  simply 
coloni,  more  closely  resembled  the  class  of  firee  men.  They  had 
their  origin  in  freedom,  and  it  was  rather  the  necessity  of  living, 
and  the  desire  to  obtain  concessions  of  land  to  cultivate,  which 
had  induced  them,  or  their  ancestors,  to  accept  this  concession 
upon  the  condition  of  being  coloni,  which  they  accepted  in  lieu 
of  their  former  liberty.  They  could  hold  property  of  their  own, 
whether  moveable  or  immoveable ;  it  belonged  to  them  and  not 
to  their  masters.  But  they  owed  to  their  masters  a  species  of 
annual  rent  {canon,  reditus),  which  was  paid  either  in  kind  or  in 
money.*  This  rent  could  not  be  increased  beyond  certain 
limits.^  Although  they  were  in  a  certain  sense  free,  in  another 
they  were  in  fact  in  a  state  of  slavery.*  These  coloni  liberi 
were  always  inscribed  in  the  census  for  the  poll  tax,  or  capita- 
tion, and  for  the  purposes  of  a  land  tax.^ 

490.  To  what  cause  must  this  new  form  of  human  servitude 

*  Alii  iunt  adteriptxHi  et  eorum  (Cod.  ibid.)* 

peouUa  dominii  competunt  (Cod.  11,  *  Cod.   11,  47,  De  agric.,  23,  §  1, 

47,  De  agrioolii  et  eenritis  et  eolanii,  oonst  Jnstdniaii. 

19  const.  Theod.  and  Valent.).  •  Ut  licet  conditione  videantwr  inr 

■  Ibid,  const.  10,  Valent  and  Yalens.  genui,  servi  tam&n  terra  ipHv4  ovi 

■  Alii  coloni  Jiunt,  liberi  manentes  nati  mint  existimentur  (Cod.  11,  51, 
cum  rebus  suis,  et  ii  etiam  coguntvr  De  colonis  Thracensibtts). 

terram  eolere  et  eanonem  prastare         ^  Ibid.  4,  const  Valent  and  Valens. 
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be  ascribed  ?  Agriculture  had  been  carried  on  from  the  latter 
days  of  the  republic,  and  particularly  under  the  empire,  by 
troops  of  slaves,  transported  to  and  maintained  upon,  the  land. 
The  failure  of  this  system,  and  in  many  instances  the  total 
abandonment  of  extensive  estates,  was,  in  proportion  as  tlie  tax- 
ation was  extended  to  Italy,  becoming  more  and  more  onerous, 
and  the  proprietors  preferred  to  leave  the  land  uncultivated 
rather  than  to  pay  the  tax.  The  dsp2£I^^o^  ^^  entire  districts, 
which  resulted  from  this  state  orthings,  was  the  cause  which, 
under  the  empire,  gave  rise  to  the  various  customs  or  institu- 
tions of  these  times;  the  object  of  which  was,  so  it  would  appear, 
the  cultivation  of  the  soil,  whether  by  the  proprietor  himself  or 
by  third  persons,  who  were  interested  in  it.  Amongst  these 
was  the  colonist,  who  was  bound  to  the  land  by  a  bond  that 
neither  he  nor  his  master  could  break,  destined  to  an  agricul- 
tural life,  and  burdened  with  an  impost  due  to  the  state  and  a 
rent  due  to  his  master.  As  a  return,  he  enjoyed  the  life  and 
some  of  the  rights  of  family ;  was  entitled  to  the  surplus  pro- 
ducts of  his  labour,  and  to  all  his  acquisitions,  as  a  species  of 
peculiuniy  and  even  to  some  as  property.  His  position  tended 
to  solve  the  difficulty  of  at  the  same  time  satisfying  the  state, 
the  proprietor,  and  the  labourer;  for  this  serfdom  was  freedom 
fi'om  a  worse  condition.  In  this  way  we  see  how  the  personal 
servitude  of  the  slave,  when  employed  upon  the  culture  of  the 
land,  was  transformed  into  a  territorial  servitude ;  we  see  the 
wretched  condition  of  the  agriculturist  and  the  miserable 
terms  on  which  men  were  then  willing  to  undertake  the  culti- 
vation of  the  soil. 

491.  We  read  in  a  fragment  of  Scaevola,  as  also  in  many 
other  writers,  that  there  was  a  question  even  at  that  time  about 
mancipiay  villici  and  colonic  attached  by  the  noaster  to  the 
culture  of  his  land,  but  we  learn  from  the  point  submitted  to 
the  jurist,  and  resolved  by  him,  that  at  that  time  colonists  were 
not  persons  who  were  attached  to  and  could  not  be  separated  from 
the  soil,  even  by  the  will  of  the  master,  for  it  was  the  provisions 
of  a  win,  by  which  these  persons  were  bound,  cumfundo  instructor 
and  upon  the  interpretation  of  the  will  the  jurist  had  to  rely. 
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in  order  to  determine  whether  the  legatee  of  the  estate  ought  or 
ought  not  to  have  the  colonu^  We  see  also  in  the  ^ententicB  of 
Paul,  that  it  was  a  question  whether  the  master  coidd  transfer 
them  from  one  estate  to  another.*  We  have,  however,  un- 
doubted traces  at  this  same  period,  in  certain  passages  of 
Marcian,  of  Ulpian,  and  perhaps  of  Paul  himself,  of  the  exist- 
ence of  these  coloni;^  whence  we  must  conclude  that  this  mode 
of  culture,  following  the  arrangements  made  by  the  masters, 
although  not  general,  had  nevertheless  been  introduced. 

Salvian,  who  wrote  in  Gaul  at  the  commencement  of  the  fifth 
century,  in  his  book,  De^ffujkrjuitione  Dei,  refers  to  the  case 
of  freemen  reduced  by  misery  to  the  necessity  of  becoming  the 
coloni  of  the  wealthy,  giving  up  their  liberty,  and  submitting 
themselves  to  the  condition  of  inquilinu^ 

To  this  we  may  add  the  fact  that  in  the  distant  provinces 
which  had  been  conquered  by  the  imperial  arms,  this  species  of 
agricultural  servitude  would  be  more  useful  than  the  ancient 
form  of  the  slavery  of  captives,  and  also  the  fiM5t  that  history 
and  the  constitutions  themselves  afford  instances  of  the  trans- 
portation of  tribes  of  conquered  barbarians  to  lands  to  which 
they  were  attached  in  the  condition  of  coloni.  To  this  effect 
is  the  constitution  of  Honorius,  discovered  in  our  own  time  by 
M.  Pejnron,  amongst  the  fragments  of  the  Theodosian  code.* 

'  Dig.  33,  7,  De  ingtrueto  vel  in-  SaW.,  De  guhematione  Dei,  ch.  8. 

strum&nto  legato,  20,  pr.  f.  Scaevol.  •  Cod.  Theod.  5,  4,  De  bonis  milit, 

'  Paul,  Sentent,,  3,  6,  De  legatis,  const.  3,  Honorius :  "  Scyras  barbaram 

§  48.  nationera  .    .    .  imperio  noetro  subegi- 

'  "  Si  quia  inquilinos  sine  pnediis  mns.    Ideoqne  damus  omnibus  copiam 

quibus  adnssrent  legaTerit :  inutile  est  ex  praedicta  gente  hominum  agroe  pro- 

legatnm."    Dig.  80,  De  legatis,  1, 1 12,  prios  freqnentandi ;  ita  nt  omnes  sciant, 

pr.  f.  Marcian.     "  Si  quis  inquilinum,  susceptos  non  alio  jure  (juam  colonatns 

yel  colonum,  non  f  uerit  prof essns,  yin-  apud  se  futaros :    nulliqne  licere  ex 

culifl  censualibns  tenetur.**    Dig.  60, 15,  hoc  ^enere  colonorum  ab  eo  cui  Ei&mel 

De  censibus,  4,  |  8,  f.  Ulp.;  "...  Nisi  adtnbuti  fuerint  vel  fraude  aliqua  ab- 

ex  his  (servis)  afiqni  perpetuo  ad  opus  dncere,  rel/ti^ientem  snscipere;  poena 

msticum  transferantur."    Paul,  Sen-  proposita  c^na  recipientes  alienis  cen- 

tent.,  3,  6,  De  legatis,  §  70.    See  also  sibus  adscnptos  vel  non  proprios  colonos 

Dig.  21,\,  De  exousationibus,  17,  §  7,  insequiinr. 

a  frag,  of  Callistratus.  "  PP^^  autem  eorum  terramm  do- 

*  " .  .  .  Fundos  majorum  expetunt,  mini  libera  vtantvr,  ac  nuUus  subacta 

et  coloni  divitum  finnt  .    .    .  jugo  se  peraequationiyelcensuiftt^aceat:  nnl- 

inquiUnie  abjectionis  addicnnt,  in  banc  lique  liceat  velut  donatoe  eos  a  jure 

necessitatem  reducti,  ut  extorres  non  census  in  serritutem  trahere,  urbanisTe 

facultatis  tantum,  sed  etiam  conditionis  obsequiis  addicere." 
SUA.    .    .,  et  jus  tibertatisamittant" 
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492.  The  condition  of  colonic  at  first  the  result  of  necessity, 
was  perpetuated  by  nature,  inasmuch  as  the  children  inherited 
the  status  of  their  parents.  Prescription  might  also  drive  a 
citizen  firom  the  condition  of  a  free  man  to  that  of  colonus  liber, 
if  during  a  period  of  thirty  years  he  had  been  considered  as 
occupying  that  position  and  had  paid  an  annual  rent.^  The 
servitude  thus  once  incurred  extended  to  his  entire  posterity. 
Thus  were  the  noble  principles  of  ancient  Kome  forgotten: 
the  principle  that  liberty  is  inalienable:  the  principle  that 
liberty  is  imprescriptible. 

Emfebobs. 
A.D.  337.  CoN8TAin:iN£  2nd,  Constantius  and  CONSTANa. 
„    340.  CoNSTAKS  and  Constantius. 


Section  XCV. 
Suppression  op  the  FoRMULiB  {De  Formulis  sublatis). 

493.  That  rigid  adherence  to  form  and  observance  of  sym- 
bolic terms  which  had  characterized  the  early  period  of  Boman 
law  had  disappeared  at  the  time  at  which  we  have  now  arrived. 
The  law,  too,  following  the  progress  of  society,  had  lost  its 
material  character ;  the  actiones  legis  had  been  suppressed  under 
the  republic,  and  after  the  time  of  Diocletian  even  the  formula 
system  had  been  abandoned,  and  no  such  thing  was  now  known 
as  the  loss  or  fiulure  of  a  suit  from  the  simple  misapprehension 
or  misapplication  of  a  term.  Such,  for  example,  as  the  words 
formerly  necessary  to  be  applied  in  stipulations  and  promises 
in  dower,  or  in  the  institution  of  heirs,  or  legacies  distinguished 
according  to  the  terms  employed  into  four  classes:  in  the  formal 
acceptations  or  cretiones  of  inheritances,  in  the  cessiones  in 
jure,  in  manumissions,  emancipations,  adoptions,  and  in  other 
acts  peculiar  to  the  Roman  civil  law.  These  were  all  technical 
and  sacred  fonns,  the  total  abolition  of  which  in  all  acts  was 
effected  by  the  Emperor  Constantius,  A.D.  342,  who  considered 

*  Cod.  Jiut  lly  A7,  De  agrieolU^  18,  conat.  Anastadns;  28,  §  1,  eonst.  Joat 
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them  verbal  snares^  apt  to  mislead.  ^^  Juris  formula,  aucupa- 
tione  tyUabarum  insidiantes,  cunctorum  actibus  radicitus 
amputentur.^^^  These  are  the  terms  of  the  constitution,  but  the 
actual  extent  of  change  produced  hj  it  is  not  known  to  us, 
because  this  suppression  had  been  gradually  taking  place  long 
before  any  enactment  was  passed  concerning  it ;  and  indeed  a 
constitution  of  Constantine  the  2nd,  a.d.  339,  had  abolished  the 
necessity  of  all  symbolic  formulae,  in  the  institution  of  heirs, 
grants  of  legacies,  and  generally  in  testamentary  documents.^ 
The  rescript  of  Constantius  extended  and  generalized  this  aboli- 
tion to  all  legal  formulae  {Juris  formulcR,  cunctorum  actibus). 
It  must  not,  however,  be  understood  that  the  use  of  given 
words  in  contracts  was  dispensed  with,  as,  for  example,  in  the 
case  of  the  contract  verbis*  All  that  resulted  &om  the  enact- 
ments was,  that  words  were  deprived  of  the  symbolic  meaning  and 
force  previously  attached  to  them,  and  the  use  of  any  words  or 
terms  was  permitted  that  were  sufficient  to  convey  and  express 
the  ideas  and  intentions  of  the  parties. 

494.  It  was  Constantius  who  ordered  the  pagan  temples  to 
be  closed,  and  attached  to  pagan  sacrifices  the  penalty  of  death 
and  confiscation.'  Heretics,  apostates,  Jews  and  Gentiles  were 
subjected  to  disabilities  and  often  to  cruel  punishment ;  indeed  the 
Christian  religion  had  become  a  religion  of  persecution.  What 
can  we  expect  firom  an  age  in  which  Constantine  the  Great  con- 
demned to  the  stake  the  aruspices,  the  pontiffs  who  predicted 
the  fixture,  the  magicians  who  by  their  sorceries  sought  to  bring 
calamities  and  even  death  upon  men  ?  What  can  we  expect  fi*om 
Constantius,  who,  a  few  years  later,  revived  all  the  laws  of  his 
&ther  against  the  imaginary  criminals,  whom  he  was  pleased  to 
style  the  communis  salutis  hostes  f  Amongst  tiiese  culprits  we 
find  classed  the  mathematicians.  But  in  this  category  were  in- 
cluded men  who,  by  the  aid  of  mathematics  and  the  study  of 

>  Code  2, 58,  De  formuHt  eet  i'^me-  *  Cod.  6,    23,  De  tegtamentU,  15 

trationihut  actionvm  tublatis,  1.  TioB  const.  Congtantine  IE. ;  6, 87,  De  legatU^ 

constitation  is  entitled  by  Constantine,  21  const.  Constantine  n. 

bat  its  date,  A.D.  842,  and  the  indica-  '  Cod.  1,  II,  DepaganU,  et  saorifio., 

tion  of  the  consulate,  show  that  it  1  const  Const.  A.D.  842. 
belongs  to  the  time  of  Constantius. 
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the  stars,  pretended  to  read  and  to  determine  the  future,  and 
not  those  who  simply  studied  geometry,  for  both  Diocletian  and 
Maximian  had  declared  this  science  to  be  useful  to  the  state.* 

Emperors. 

A.D.  350.  CoNSTANTius  and  Magnentius,  A.A.  — Gallus, 

Caesar. 
A.D.  353.  CoNSTANTius,  alone.— AUGUSTUS  Gallus,  Caesar. 
A.D.  355.  CoNSTANTius,  alone. — Aug.  Julian,  Caesar. 

It  was  about  this  period,  a.d.  360,  that  Constantius  established 
at  Constantinople  a  prcefectus  urbi,  answering  to  the  same  oflSce 
at  Rome. 

Emperor. 

A.D.  361.  Julian,  A. 

496.  Julian  is  one  of  those  great  characters  that  occasionally 
enliven  the  page  of  history  and  break  the  monotony  of  its  narra- 
tion. When  Caesar  he  repulsed  the  barbarians  of  Germany. 
When  Augustus  he  adorned  the  throne  of  the  empire  by  his 
justice  and  by  his  simplicity,  he  respected  the  consuls  and 
honoured  the  magistrates.  He  swept  out  of  the  imperial 
palace  the  crowd  of  salaried  valets  with  which  it  was  beset. 
Equally  just  was  he  when,  laying  aside  for  a  time  the  sceptre 
and  the  sword,  he  took  up  the  pen  to  indite,  for  the  benefit  of 
posterity,  clever  satires  upon  the  effeminacy  and  corruption  of 
his  subjects,  or  to  give  expression  to  his  grand  conceptions  and 
philosophical  speculations.  At  another  time,  burning  with 
desire  to  avenge  the  honour  of  the  empire,  he  boldly  led  his 
armies  into  distant  and  unknown  countries;  and  destroying  his 
ships,  so  that  his  soldiers  might  have  no  resource  but  victory,  he 
pursued  Sapor,  the  dreaded  enemy  of  Rome,  into  the  very  heart 
of  his  kingdom.  Again  we  behold  him,  magnanimous  amid 
misfortimes,  deceived  by  a  deserter  and  wandering  over  vast 
deserts,  rallying  his  desponding  troops,  distributing  among  them 
his  own  provisions,  supporting  without  a  murmur  hunger  and 
thirst,  and,  finally,  when  borne  wounded  from  the  battle-field  to 

*  Cod.  9, 18,  DemaleficiU  et  JHfatkematieU,  2  const.  Diocl.  and  Max. 
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liis  death  bed,  caJmly  holding  discourse  with  his  officers  who 
crowd  around  him,  recounting  the  history  of  his  life,  and  then 
breathing  his  last  with  the  dying  request  upon  his  lips  that  they 
would  select  a  successor  worthy  of  the  empire. 

We  cannot,  however,  clear  his  memory  from  the  reproach  of 
actions  which  procured  for  him  the  title  of  the  apostate,  for 
Julian  was  the  originator  of  an  attempt  to  restore  polytheism. 
To  weaken  the  Christian  religion,  to  revive  the  worship  and 
to  restore  the  altars  of  the  gods  of  the  republic,  was  the  object 
of  his  desires.  His  intellect  was  far  too  great  to  lead  him  to 
adopt  this  course  from  conviction.  In  his  view  religion  was 
nothing  more  than  a  political  engine.  Even  from  this  point  of 
view  he  was  mistaken.  He  attempted  to  replace  the  empire 
upon  the  basis  of  its  ancient  institutions,  to  restore  the  jus 
publicum^  Hie  jus  sacruniy  the  deities  of  old  Rome,  and  all  its 
past  associations.  It  may  be  the  amusement  of  a  philosopher 
to  dream  about  theories  of  government ;  but  an  emperor  should 
avoid  such  a  pastime.  It  is  his  duty  to  study  the  nation  he 
governs,  and  to  establish  its  institutions  upon  the  basis  of  the 
moral  condition  in  which  he  finds  his  people.  The  whole 
situation  of  the  empire,  the  vast  number  of  Christians,  the 
public  veneration  with  which  their  religion  was  regarded,  the 
ridicule  and  contempt  which  had  been  thrown  upon  polytheism 
and  the  old  deities, — all  this  ought  to  have  shown  Julian  that 
it  was  impossible  for  him  to  stem  the  tide  of  events,  and  that 
any  innovations  which  he  might  succeed  in  establishing  by  force 
would  be  annulled,  by  the  action  of  public  opinion,  directly  he ' 
was  dead,  and  that  nothing  but  mischief  could  result  from  the 
attempt.  It  must  be  admitted,  however,  that  the  evil  results 
which  might  naturally  have  been  looked  for,  from  such  a  course 
of  policy,  were  greatly  modified  by  the  moderation  he  evinced : 
for,  however  desirous  he  may  have  been  to  check  the  progress 
of  Christianity  and  to  arrest  its  influence  on  politics,  he  was 
never  guilty  of  persecution. 

The  reign  of  Julian  was  not  of  long  duration.  Afl^er  his 
premature  death  the  army  nominated  Jovian  his  successor, 
who  immediately  restored  the  Christian  religion  throughout  the 
whole  empire. 
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Empebobs. 
a.d,  363.  jovianus. 
„    364.  Valentinianus  1st  and  Valens,  A.A. 
„    367.  Valentinianus  1st,  Valens  and  Gbatianus. 
„    375.  Valentinllnus  2nd,  Valens  and  Gbatianus. 
„    379.  Valentinianus  2nd,  Theodosius  let  and  6ba- 

TIANUS. 

„    383.  Valentinianus  2nd,  Theodosius  1st  (384),  Abca- 

Dius  (son  of  Theodosius,  declared  Augustus). 
„    392.  Theodosius  1st,  Abcadius. 

Theodosius    1st,  Abcadius,  Honobius   (son   of 
Theodosius,  declared  Augustus). 


Section  XCVI. 
The  Defensobes  Civitatum. 

496.  These  municipal  magistrates  were  appointed  in  each 
city,  mainly  with  the  view  of  protecting  the  inferior  orders  of 
the  inhabitants  who  were  unable  to  protect  themselves.  The 
first  constitutions,  so  far  as  we  know,  existing  upon  this  subject, 
are  those  of  Valens,  Valentinian  and  Theodosius.  It  is  how- 
ever possible  that  these  offices  were  in  existence  before.  They 
were  elected  by  an  assembly  composed  of  bishops,  members  of 
the  curia,  proprietors  and  distinguished  citizens.  They  held 
office  for  a  period  of  five  years,  and  they  could  not  resign  before 
*  the  end  of  Ihat  period.  It  was  their  duty  to  take  steps  to 
prevent  robbery,  to  denounce  thieves  to  the  judge,  and  to  drag 
them  before  his  tribunal.  They  had  abo  a  jurisdiction  of 
their  own  in  all  matters  of  minor  importance,  that  is  to  say,  of 
matters  which  did  not  involve  more  than  fifty  solidu  But  the 
most  pleasing  and  usefiil  part  of  their  functions  was  to  study 
the  interests  of  the  poor  plebeians,  to  protect  them  &om  all 
oppression  and  injustice.  **  Show  yourselves  the  fiskthers  to  the 
plebeians,"  said  Theodosius  and  Valentinian  to  the  defensores 
(^parentis  vicem  plebi  exhibeas),  ^*  it  is  your  duty  to  guard  them 
as  your  children"  {liberorum  loco  tureri  debes).  This  was  a 
beneficent  duty  calculated  to  elevate  the  character  of  those  to 
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whom  it  was  entrusted^  and  one  which  should  have  insured  to 
them  respect  and  honour.  But  we  gather  from  Justinian  that 
the  office  fell  into  contempt  and  degenerated  into  an  inferior 
post  held  by  subordinates  of  the  magistrates^  against  whom  it 
was  the  duty  of  the  defensores  to  protect  the  poor,  instead  of 
which  they  were  ready  to  obey  the  very  nod  of  the  magistrates.* 
It  seemed  as  if  the  Komans  were  no  longer  capable  of  realizing 
the  noble  and  the  generous.* 


Section  XCVII. 

The  Division  op  the  Empire. 

487.  For  a  long  time,  as  we  have  already  seen,  several 
emperors,  with  the  title  of  Augustus,  divided  the  imperial  power 
between  them.  Hitherto,  however,  the  empire  had  been  un- 
divided, and  it  was  merely  the  provinces  which  were  apportioned. 
Theodosius,  before  his  death,  literally  divided  the  state  between 
his  two  sons,  and  upon  his  death  the  Roman  world  was  split  up 
into  two  distinct  empires,  which^  notwithstanding  the  &ct  that 
they  were  upon  the  whole  governed  by  the  same  laws,  can  no 
longer  be  considered  as  one. 


Empebors. 


The  West. 

A.D.  395.    HONOBIUS. 

„    408.  Theodosius  2nd. 


The  East. 
A.D.395.  Abcadius. 
„   423.  John    {Joannes  ty- 

rannus). 
,,  426.  Valentinianus  3rd. 


Section  XCVIII. 

The  Pubuc  Schools  of  Constantinople  and  of  Some. 

488.  A  school  was  already  in  existence  at  Bome,  when 
Theodosius  established  one  at  Constantinople,  a.d.  425.     His 

*  Just.,  Nov.,  15,  preface.  '  Cod.  1,  55,  Do  defemaribui  oimr 
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constitution,  which  was  published  under  his  own  name  and 
that  of  Valentinian,  laid  down  certain  rules  concerning  the 
instruction  which  it  is  well  to  note.  It  established  professors, 
whose  duty  it  was  to  give  instruction  in  the  public  courts,  some- 
times teaching  Latin  rhetoric  and  grammar,  at  others  Greek 
grammar  and  rhetoric ;  there  was  one  for  philosophy  and  two 
for  jurisprudence.  This  constitution,  while  it  conferred  upon 
the  professors  the  right  of  giving  public  instruction,  prohibited 
them  from  giving  private,  and  on  the  other  hand  prohibited  all 
who  were  not  authorized  from  giving  public  instruiction;  but 
those  who  were  thus  prohibited  from  giving  public  instruction 
were  at  liberty  to  give  private.^ 


Section  XCIX. 

The  Besponsa  Prudentum — Lex  de  Responsis 
Prudentum. 

499.  a.d.  426.  We  have  now  reached  the  last  regulation  of 
the  lower  empire  concerning  the  authority  of  the  jurists.  The 
first  step  which  bound  the  judges  in  this  respect  was  made  by 
Adrian,  when  he  ordered  them  rather  to  count  than  to  weigh 
the  responsa  prudentum.  This  direction  was,  however,  well 
fenced,  and  the  judges  were  only  bound  where  tiiere  was 
unanimity  of  opinion ;  where  this  did  not  exist  they  were  free 
to  elect.*  Constantine,  when  he  invalidated  the  notes  of 
Ulpian  and  Paul  upon  Papinian,  did  not  change  the  rule ;  he 
only  desired  by  a  legislative  act  to  disentangle  Papinian  from 
the  controversy,  which  had  tended  to  obscure  him,  and  he  in 
this  way  aided  the  tendency  which  in  fact  then  existed  to  give 
to  the  dicta  of  Papinian  authority  in  all  cases  where  there  was 
a  difference  of  opinion.'  Such  was  the  condition  of  things  till 
the  period  at  which  we  have  now  arrived,  that  is  to  say,  for 
more  than  a  century  after  Constantine  ;  but  this  rule  requiring 
unanimity  in  so  great  a  number  of  opinions,  collected  from 

»  Cod.  Theod.  14.  9,  and  Cod.  Jnst.  «  See  §  389. 

11, 18,  De  studiU  liber,  urbis  RonuB  '  See  §  456. 

eft  Con$t. 
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different  and  remote  periods,  and  in  default  of  unanimity 
leaving  the  judge  free  to  act,  was  altogether  behind  the  then 
state  of  legal  knowledge.  The  science  had  decayed  step  by 
step,  and  the  ancient  jurists  were  becoming  farther  and  farther 
removed.  It  became  necessary  to  concentrate  and  reduce.  It 
was  clearly  necessary  with  regard  to  the  imperial  constitutions, 
and  it  soon  became  equally  evident  that  it  was  as  necessary  with 
regard  to  the  works  of  the  jiu-ists.  There  was  a  desire  to  meet 
this  want,  and  to  fiiciHtate  the  task  which  fell  upon  judges, 
suitors  and  advocates,  by  limiting  the  collective  body  of  legal 
opinions  to  the  works  of  a  comparatively  small  nimiber  of 
authors,  who  were  the  best  known,  and  who  were  designated  by 
name;  on  the  other  hand  it  made  them  mere  machines.  These 
were  the  final  results  of  a  vicious  principle  which  attributed  to 
the  opinions  of  accredited  jurists  the  force  of  law,  instead  of 
allowing  those  opinions  to  rest  upon  their  legitimate  basis — the 
power  of  science  and  intellect.  These  were  the  last  fruits 
developed  in  the  course  of  time  and  general  decay  from  the 
seeds  which  the  despotism  of  Augustus  had  first  sown,  when  he 
constituted  a  class  of  official  jurists.  It  ended  in  their  becoming 
conditores  legum.  This  new  rule  is  contained  in  a  constitution 
which  it  is  customary  to  call  the  hi  des  citationsy  or  lex  de 
responsis  prudentum^  and  which  has  been  preserved  in  the 
ancient  fragments  of  the  Theodosian  code,  inserted  in  the 
Breviarium  Alaricianum,  which  emanated  in  fact  from  Theo- 
dosius  the  2nd,  a.d.  426.  It  was  however  first  published  for  the 
western  empire  in  the  name  of  Valentinian,  then  an  iniant,  and 
was  subsequently  enforced  both  in  the  east  and  in  the  west ;  the 
following  are  its  provisions. 

600.  This  constitution  mentions  by  name  five  of  the  most 
celebrated  modem  jurists,  Papinian,  Paul,  Gains,  Ulpian,  and 
Modestinus ;  it  declares  that  it  confirms  all  their  writings,  so  that 
Gains  has  the  same  authority  as  either  of  the  others.  This 
principle  is,  as  it  were,  the  pivot  upon  which  judges,  litigants, 
advocates  and  the  public  had  to  turn. 

As  to  the  other  jiuists,  the  constitution  confirms  them,  but 
only  in  those  cases  where  the  five  jurists  just  mentioned  had 
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introduced  passages  from  them  into  their  own  works^  such  as 
ScasYola^  Sabinus^  Julian^  Marcellus  and  others,  proyided  that 
the  correctness  of  the  quotation  was  ascertained  b j  a  comparison 
of  manuscripts.  This  proviso  was  rendered  necessary  by  the 
possibility  of  errors  creeping  into  the  old  MSS.  The  works  of 
these  jurists  and  of  those  whose  decisions  they  quoted,  the 
accuracy  having  been  secured  by  comparison  of  diflferent  MSS., 
were  the  authorities  to  which  it  was  permitted  to  refer^  to 
determine  and  solve  all  legal  difficulties. 

The  constitution  adds  that  the  notes  of  Paul  and  Ulpian 
upon  Papinian  should  continue  to  be  held  invalid,  as  they  had 
been  declared  to  be  by  Constantine,  and  it  was  necessary,  inas- 
much as  the  term  scripta  universa,  which  is  general,  had  been 
employed,  that  the  restriction  also  should  be  specified.  As  to 
the  notes  of  Marcian,  from  the  simple  &ct  that  nothing  was  said 
of  them,  they  remained  under  the  proscription,  with  which  we 
know  they  had  been  branded  by  an  enactment,  the  text  of  which 
we  do  not  however  possess. 

601.  The  jurists  whose  works  it  was  permitted  to  quote  and 
whose  opinions  were  thus  supposed  to  be  settled,  having  been 
fixed  by  law,  the  judge  and  the  parties  interested  were  bound 
by  them,  provided  that  if  these  authorities  difiered  the  majority 
determined  the  point;  if  they  were  equally  divided,  the  opinion 
supported  by  Papinian  was  to  prevail ;  and  if  the  opinion  of 
Papinian  was  not  expressed  the  judge  was  at  liberty  to  follow 
whichever  he  pleased.^ 

'  Cod.  Theod.  1,  4,  J)g  rsifonris  sententise  proferantnr,  potior  nnrnenn 
prudentum,  8 ;  Impp.  Theodosias  et  vincat  aactomm  ;  vel  si  nnmenis  seqaa- 
Valentinianns  AA.  ad  Senatnm  nrbia  lis  sit,  ejas  partis  pnecedat  anctoritas, 
Romse:  <*PAPINIANI,  Pauli,  Gaii,  in^naexcellentisin^niiTirPapinianiis 
TJLPiAia  atqae  Modestini  scripta  emmeat,  qni^  nt  singolos  yincit,  ita 
nniveraa  flrmamas,  ita  nt  Gaiam,  qas  cedit  daobns.  Notas  etiam  Panli  atqne 
Paulnm,  XJlpiannm  et  ceteros,  comite-  Ulpiani  in  Papiniani  corpus  factas,  si- 
tar  anctoritasy  lectionesque  ex  omni  cat  dadam  statatam  est,  prcecipimos 
ejus  opere  redtentar.  Eorom  qaoqae  infirmarL  Ubi  aotem  pares  eornm  sen- 
Bcientiam,  qnornm  tractates  atqae  sen-  tentin  recitantor  qnonim  par  censetnr 
tentias  pr»dicti  omnes  sais  opcribas  aactoritas,  quod  seqoi  debeat  eligat  mo- 
miscaenint,  ratam  esse  censemus,  at  deratio  jadicantis.  Paali  qaoqae  sen- 
ScJBYOL^,  Sabini,  Juliani  atqae  tentias  semper  yalere  prsecipimas." 
MabobllIj  omniumqae  qaos  iUi  cele-  Bat.  vn  ID.  irov.  RavennuB,  dd. 
brarant ;  si  tamen  coram  libri,  prop-  KN.  Thbod.  Xli  ET  Valent.  II.  00S8. 
ter  antiqaitatis  inccrtnm,  codicam  col-  (426). 
lationc  finnentar.    Ubi  aatoru  diversas  Several  difficulties  have  in  modem 
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We  may  well  aak  what  the  magistrates,  judges  and  lawyers 
of  that  period  were  like  when  we  find  the  duties  of  their  reqpeo 


times  been  started  m  Germany  oon- 
cerning  this  constitntion,  which,  in  onr 
opinion,  are  of  secondarj  importance, 
inasmuch  as  they  in  no  waj  affect  the 
general  spirit  of  the  history. 

Ist.  The  lex  de  responns pmdentum 
confirms  and  authonzes  the  quotation 
and  calculation  before  the  judge  of  the 
decisions  of  the  five  jurists  whom  it 
specifies,  and  of  all  other  jurists  quoted 
bj  them.  Does  the  maxim  wgpiyt "  Qui 
dicit  de  una  negat  de  altero  r*  Speak- 
ing generaUpr,  we  answer  in  the  affirma- 
tive; that  IS  to  say,  no  other  jurists 
except  those  comprised  within  the  terms 
of  the  constitution  could  be  cited  and 
counted.  It  is  diflicult  to  see  how  this 
can  be  disputed,  inasmuch  as  this  is  the 
direct  object  of  the  constitution ;  but 
looking  at  the  provisions  of  the  consti- 
tution itself,  as  regards  the  older  jurists, 
whose  opinions  are  cited  by  the  fire 
select  jurists.  It  may  be  a  question 
whether  all  the  works  of  the  former 
are  referred  to,  or  only  those  passages 
which  are  quoted. 

The  text  appears  ambi^ons ;  we  are, 
however,  of  opinion  that  it  refers  solely 
to  the  passages  cited ;  and,  in  addition 
to  general  reasons,  we  see  direct  proof 
of  this  in  the  necessity  imposed  by  the 
constitution  of  verifying  the  correctness 
of  the  quotation  by  means  of  the  com- 
parison of  manuscripts.  In  the  disser- 
tation of  Puchta,  in  his  Cours  dUnstir 
twti,  par.  183,  we  do  not  see  any  opinion 
clearly  expressed  upon  this  point,  nor 
is  it  certain  that  he  is  in  fact  referring 
to  it  at  all.  With  regard  to  those  jurists 
who  are  neither  referred  to  directiy  or 
indirectly  in  the  provisions  of  the  con- 
stitution, it  may  be  asked  whether  they 
were  exduded  by  it  ?  and  was  this  the 
case  with  respect  to  those  who  had  been 
amongst  the  number  of  the  authorized 
jurists,  or  did  they  preserve  their  ancient 
authority?  As  opinions  to  be  cited 
and  reckoned,  their  authority  was  cer- 
tainly not  retained,  but  in  a  scientific 
point  of  view  the  case  was  different 
The  constitution  could  not  affect  their 
authority  as  individual  writers.  This 
question,  however,  does  not  in  reality 
arise,  because  the  decisions  of  the  autho- 
rized jurists  never  had,  in  onr  opinion, 
the  force  of  law,  except  so  for  as  it  was 


given  them  by  the  provisions  of  the 
constitutions  of  Adrian,  Constantine, 
and  of  Theodosins  and  Yalentinian,  all 
other  documents  were  hypothetical  and 
littie  known.  Notwithstanding  the 
argument  and  the  quotation  adduced 
by  Puchta  in  support  of  this  theorv, 
that  all  the  ancient  jurists  formerly 
authorized  preserved  their  authority,  he 
does  not  give  it  as  his  opinion  that  they 
could  be  quoted  independentiy  of  the 
constitution  ;  but  he  intimates  that  they 
were  comprehended  in  the  constitution. 
In  effect,  Puchta  says,  and  I  am  of 
opinion  that  this  is  the  only  conclusion 
to  be  arrived  at,  that  the  only  object  of 
this  law  was  to  lessen  the  burden  of  the 
J  and  to  restrain  within  certain 

lits  the  number  and  authority  of  the 
authorized  jurists.  Its  sole  object  was 
to  furnish  an  easv  and  practical  means 
of  determining  which  authorities  should 
be  recognized,  and  it  specified  the  five 
jurists  and  those  quoted  by  them,  and 
the  emperor  was  sure  to  comprehend  all 
jurists  who  were  really  good  autho- 
rities, and  to  exclude  those  who  were 
not.  We  must  not  be  misunderstood 
as  sa;pig  that  the  five  jurists  never 
cited  in  their  works  any  jurist  except 
those  authorized;  this  is  extremely 
doubtful,  and  it  is  equally  difiicult  to 
believe  that  they  cited  all  those  jurists 
who  were  in  fact  anthorueed.  But  be 
this  as  it  may,  whether  we  admit  it  or 
not,  it  does  not  come  under  considera- 
tion in  the  question  as  to  the  basis  of 
the  law ;  it  is  simply  a  question  of  in- 
tention. We  adhere  to  what  we  have 
already  said,  and  we  find  ourselves  con- 
firmed by  Theodosius  himself  in  con- 
nection with  the  publication  of  the 
Theodosian  Code.    (See  §  602.) 

The  following  is  tiie  expression  used 
in  the  Breviarium  Alarici,  as  well  as 
in  all  the  editions  of  the  Theodosian 
Code :  "  ffao  lex  ostendit,  quorum 
Juris  oonditorum  senteutia  valeawt. 
Hoe  eat  Papiani,  Pavli,  ChUi,  Uljpi- 
ani,  Modegtiniy  8e€BvoU»,  8aHn% 
JulianiatqfieMaroelli*  .  .  Seofvola, 
Sabinvi,  Julianue  atque  Ma/rcelhu  in 
suii  earporihus  nan  inveniuntur  sed 
in  pree/atorvm  opere  tenentur  in- 
serti,"  Apart  from  all  uncertainty  as 
to  detail,  this  extract  dearly  shows  the 
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tive  offices  reduced  to  mere  compilation  or  comparison,  and 
numerical  calculation  of  legal  opinions?  Was  this  a  legitimate 
application  of  the  powers  of  reason  and  of  learning?  Assuredly 
the  science  of  jurisprudence  could  not  sink  to  lower  depths  of 
degradation.  But  it  is  to  be  observed  that  Justinian,  in  his 
Digest,  discarded  this  numerical  operation,  giving  to  those 
whom  he  charged  with  the  work  of  compiling  the  Digest  free 
choice  to  select  the  opinions  of  the  jurists,  and  even  to  adopt 
that  of  one  in  opposition  to  the  many,  and  to  use  the  notes  of 
Paul,  Ulpian  and  Marcian  upon  Papinian,  notwithstanding 
the  fact  that  they  had  been  proscribed.* 


Section  C. 
The  Theodosian  Code. 

602.  A.D.  438.  In  addition  to  the  enactments  of  Theodosius 
upon  the  works  of  the  jurists,  to  which  we  have  just  alluded, 
we  have  others  enacted  three  years  later,  on  the  imperial  con- 
stitutions. He  took  as  a  model  (ad  similitudinem  Gregoriani 
atque  Hermogeniani  Codicis)  the  collection  of  rescripts  methodi- 
cally arranged  and  published  under  the  title  of  codes,  but  with- 
out legislative  authority,  by  Gregorianus  and  Hermogenianus, 
and  which  did  not  go  below  the  time  of  Constantine  ;  and  he 
directed  a  similar  collection  of  all  the  constitutions  of  Constan- 
tine and  the   succeeding   emperors,   including  himself,   com- 

spirit  in  which  this  law  was  nnderstood  opinion,  also  thinks  that  the  passages 

after  it  had  been  in  application  for  qaoted  are  those  alone  which  bear  upon 

eighty  years.  Uie  point. 

2nd.  The  expression  in  the  text  is,  3rd.  The  third  difficulty  results  from 

'*  Si  tamen  eoriim  libH."    Docs  this  the  mode  in  which  reference  is  made  to 

relate  to  the  works  of  the  inrists  speci-  Gains,  "ita  ttt  Gaium  .    .     .,  etc." 

fied,  certain  editions  of  which  were  to  Was  it  necessary  for  the  emperor  to 

be  referred  to  in  order  to  ascertain  that  insist  npon  Gains  being  held  to  have 

the  text  was  correct;  or  to  the  works  this  authority  as  well  as  the  others? 

of  the  jurists  cited  by  them,  copies  of  In  certain  parts  of   the  empire  this 

which  must  be  compared  in  order  to  might  be  attended  with  some  difficulty, 

verify  the    accuracy  of    the  passage  Was  Gaius  in  fact  one  of  the  authorized 

quoted?    We  are  of  the  latter  opinion,  jurists?    It  appears  that  be  was  not; 

but  though  the  question  is  not  without  we  have  already  referred  to  this  in 

interest  it  is  most  unimportant.     In  §  398. 

either  case  comparison  is  to  be  made.  *  Just.,  De  coneeptione  Digegt.y  §  6. 
Fochta,   who  agrees  with   us  in  this 
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mencing  from  the  period  when  the  other  collection  left  off,  to 
be  drawn  up  by  two  successive  commissions  under  the  super- 
intendence of  Antiochus,  ex-consul  and  ex-praetorian  prsefect 
{cunctcis  colligi  constitutiones  decernimusy  quas  Constantinus 
inclytusy  et  post  eum  divi  Principes  Nosque  tulimus).  In  the 
title  of  this  collection  we  find  set  down  the  composition  of  the 
first  commission  which  was  appointed,  A.D.  429,  in  which  there 
were  eight  members  of  the  rank  of  illustres  or  spectahilesy  and 
a  jurist  styled  vir  disertissimus  et  scolasticus  ;  and  the  appoint- 
ment for  the  same  object  of  a  second  commission,  A.D.  435,  in 
which  were  sixteen  members,  illustres  or  spectabiles.  In  both 
cases,  at  the  head  of  these  commissions,  we  find  the  name  of 
Antiochus,  a  personage  of  consular  and  praefectorial  dignity.* 
The  principal  object  assigned  by  Theodosius  for  this  under- 
taking was  the  astonishing  paucity  of  persons  familiar  with  the 
civil  law  (tarn  pauci  raroque  extiterinty  qui  plena  juris  civilis 
scientia  ditarentur).  After  all  their  labours  scarcely  two  were 
to  be  found  who  had  anything  Uke  a  perfect  acquaintance  with 
the  law  {in  tanto  lucubrationum  tristi  pallore  vix  unus  aut 
alter  receperit  soliditatem  perfected  doctrines).  This  is  a  result 
which  must  be  attributed  to  the  immense  accumulation  of  books 
{copia  immensa  librorum)  and  to  the  pile  of  imperial  constitu- 
tions {moles  constitutionum  divalium)y  which  involved  the 
human  mind  in  a  maze  of  inextricable  confusion  {qucs  velut  sub 
crosses  demersa  caliginis  et  obscuritatis  vallo,  sui  notitiam 
humanis  ingeniis  interclusit).* 

603.  This  work,  which  was  completed  after  nine  years* 
labour,  received  the  imperial  sanction,  and  was  published  in 
the  East  in  the  February  of  a.d.  438,  under  the  name  of  the 
Theodosian  Code,  with  the  injunction  that  from  the  calends  of 
January,  a.d.  439,  it  was  to  be  the  sole  source  of  imperial  law 
{jus  principale).^ 

'  Cod.  Theod.  1, 1,  De  conrtitutioni-  §  2 :  <<  NuUi  post.  Eal.  Jan.  concessa 

hu8  principum  et  edictU.    6  Theod.  Ucentia,  ad  fornm  et  quotidianas  advo- 

and  Valent.  A.D.  429  and  6  Ibid.  A.D.  cationes  jus  principale  deferre  vel  litia 

435.  instmmenta  componere,  nisi  ex  hia  vide- 

'  De   Theodotiani  codicU  auctori-  licet  libris,  (|ni  in  nostri  nominis  voca- 

tate^  const  Theod.  and  Valent.  A.D.  438,  balnm  transienint  et  sacris  habentnr  in 

princip.  et  §  1  in  the  introduction.  Bcriniis." 

•  De   Th^od,    codioU   auctoritate, 

E  E 
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Valentinian  III.,  the  Emperor  of  the  West^  also  published 
it  in  the  same  year,  and  the  discovery  made  by  M.  Clossius  in 
our  own  time,  together  with  other  interesting  documents,  pre- 
sents us  with  the  verbal  process  employed  for  the  reception  of 
this  code  by  the  Koman  senate,  and  the  acclamations  to  which 
it  gave  rise:  ^^Augusti  Augustoruniy  Maximi  Augustorumy^ 
eight  times  repeated ;  *'  God  has  given  thee  to  us,  may  He 
preserve  thee  to  us"(l>e««  voi  nohis  dedit,  Deut  vos  nobis 
servet),  repeated  twentynseven  times;  "  Hope  lives  in  thee, 
safety  depends  upon  thee"  {Spes  in  vobis,  solus  in  vobis), 
repeated  twenty-six  times ;  ^^  Dearer  than  our  children,  dearer 
than  our  fethers"  {Liberis  cariores,  parentibus  cariores),  re- 
peated sixteen  times ;  "  Honours  spring  from  thee,  patrimonies 
are  derived  from  thee,  all  things  flow  from  thee"  (Per  vos 
honores,  per  vos  patrimoniay  per  vos  omnia),  repeated  twenty- 
eight  times.  Such  were  the  utterances  of  the  Koman  Senate 
under  the  Lower  Empire  I  We  sometimes  hear  similar  senti- 
ments uttered  in  the  shape  of  afler-dinner  speeches  and  toasts 
at  public  banquets,  but  never  in  any  other  form  or  at  any  other 
time,  and  then  their  character  is  well  understood  and  their  value 
appreciated.  But  here  we  reckon  fifty-one  of  these  expres- 
sions, for  in  each  case  the  number  of  times  each  expression 
was  repeated  is  stated.  Of  these  expressions  or  acclamations 
some  were  addressed  to  the  high  functionaries  of  the  palace 
and  others  to  the  code  itself,  thus :  "  Let  numerous  copies  be 
made  at  the  public  expense  I  Let  the  seal  be  impressed  upon 
them,  and  let  them  be  deposited  in  the  public  archives  1  Let 
them  be  circulated  throughout  the  provinces  I  Let  a  copy  be 
suspended  in  the  oflice  of  every  praefecture  I  Let  it  be  for- 
bidden to  add  notes  1"*  It  is  reported  that  Napoleon  L,  when 
he  saw  the  first  commentary  upon  the  civil  code,  exclaimed, 
"  My  code  is  lost  I" 

604,  The  Theodosian  code  is  divided  into  sixteen  books, 
and  each  book  into  a  number  of  titles,  in  which  the  matter  is 
methodically  distributed,  and  each  constitution  placed,  accord- 

*  **  Gesta  in  Senatn  nrbis  Romse  de  the  introduction  to  the  Theodosian 
recipiendo  Codice    Theodosiano"    (in      code). 
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ing  to  the  subject  of  which  it  treats,  in  its  chronological  order. 
When  a  constitution  embraces  several  subjects,  its  provifflons  are 
diyided  and  placed  under  the  respective  heads  to  which  thej 
refer.'  The  second  commission  had  received  the  power  to 
make  such  alterations  and  modifications  of  the  text  in  the 
constitutions  as  might  appear  desirable ;  the  result  is  that  we  do 
not  in  all  cases  possess  the  true  original  text.^ 

The  jus  civile  privatum  occupies  the  first  five  books ;  certain 
additional  provisions,  however,  respecting  it,  and  of  a  very  im- 
portant character,  are  blended  with  other  books  (lib.  viii.,  tits. 
12  to  19  and  lib.  xi.,  tits.  30  to  39).  It  was  arranged  like  the 
commentaries  upon  the  edict ;  we  already  know  that  tbis  was 
the  traditional  classification  observed  in  jurisprudence,  and  this 
was  the  order  followed  by  Hermogenianus  in  his  abridgment 
of  the  law.* 

In  the  following  eleven  books,  with  certain  exceptions  where 
there  is  some  confusion,  the  law  is  dealt  with  in  the  following 
manner :  lib.  vi.  treats  of  magistracies  and  other  offices ;  lib. 
vii.  of  military  matters ;  Ub.  viii.  of  inferior  offices  and  certain 
accessory  institutions ;  lib.  ix.  of  criminal  matters ;  Ub.  x.  and 
xi.  of  fiscal  matters  and  tribute ;  lib.  xii.  to  xiv.  of  towns  and 
corporations ;  lib.  xv.  of  public  works  and  games ;  lib.  xvi.  of 
ecclesiastical  matters. 

606.  The  first  five  books,  dedicated  to  the  Jus  civile  pri- 
vatuTHy  are  the  most  defective ;  but  fi:om  the  end  of  the  sixth 
book  till  the  last  they  are  complete.  Of  the  first  five  books  all 
that  we  possessed  consisted  of  some  incomplete  extracts  quoted  in 
the  Breviarium  Alaricum  when  M.  Am^dee  Peyron  discovered 
in  the  library  of  Turin,  and  M.  Clossius  discovered  in  the 
Ambrosian  library  of  Milan,  portions  of  the  constitutions  com- 
prised in  the  first  five  books.  M.  Haenel  at  Leipzig  in  1842, 
and  M.  Vesme  at  Turin  in  1844,  published  complete  editions  of 
the  Theodosian  code,  so  fiur  as  these  new  discoveries  permitted. 

»  Cod.  Theod.  1,  De  constitvt,  prin-         »  Ibid.  §  1 :  "  Et  d«mendi  saperva- 

cip.,  6,  pr.  Theod.  and  Valentin.  A.D.  canea  verba,  et  adjiciendi  necessaiia, 

435  :  **  Ac  8i  qna  earnm  in  plnra  sit  et  mntandi  ambig^a,  et  emendandi  in- 

divisa  capita,  onomqaodqae  eomm  dis-  congrna  tribnimns  potestatem." 
jnnctnm  a    cieteris,   apto    snbjipiatnr  '  Vide  §  466. 

titulo." 

£  E  2 
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606.  Were  the  three  codes  of  which  we  have  ah^ady  spoken^ 
the  Gregorian,  the  Hermogenian,  and  the  Theodosian,  in  our 
possession  they  would  furnish  us  with  a  series  of  the  most 
important  imperial  constitutions,  from  the  reign,  at  least,  of 
Septimius  Severus  to  that  of  Theodosius  and  Valentinian. 
Unfortunately,  however,  we  have  but  a  few  extracts  from  the 
two  former.  The  Theodosian  code  forms  one  of  the  most 
important  monuments  extant  concerning  the  history  of  the  law, 
whether  we  consider  the  great  number  of  the  legislative  enact- 
ments which  it  contains,  or  its  appHcation  and  influence  upon 
the  two  divisions  of  the  Koman  world ;  an  influence  which,  in 
the  western  empire,  even  survived  its  fall. 

607.  The  Theodosian  code  was  followed  by  new  constitu- 
tions, designated  by  the  general  name  of  novellos.  Measures 
had  been  taken  to  prevent  the  unity  of  the  imperial  law  (Jus 
principale),  which  had  been  formerly  established  both  in  the 
East  and  West  by  the  publication  of  this  code,  from  being 
disturbed  by  subsequent  constitutions.  These  novellcR  were  not 
to  have  the  force  of  law  till  they  had  been  published  in  one  of 
the  two  empires,  and  transmitted  to  the  other  and  there  also 
published.^  We  have  proof  that  these  regulations  were  observed 
by  Theodosius  and  his  successor  Marcian,  probably  also  on  his 
side  by  Valentinian ;  but  this  practice  fell  into  disuse,  and  we 
are  indebted  to  Haenel  for  the  remark  that  the  novellce  of  the 
emperors  of  the  East,  but  none  of  those  of  the  emperors  of  the 
West,  appeared  in  the  code  of  Justinian ;  whence  we  conclude 
that  the  novellce  of  the  West  had  not  been  recognized  in  the 
East.* 

*  Cod.  Theod.  1,  1,  De  conttit.  pHn^  pragmatica  nostris  mentionibns  obtine- 

cip.y  6  ( A.D.  429) :  '*  In  futarom  autem,  tar,  §  6.    Qaod  obserrari  necesse  est  in 

si  qnid  promalgari  placuerit .  .  .  etc."  his  etiam  qaiB  per  Orientem  nobis  anc- 

De  TkeodoHani  codieis   auctoritate  toribns  promolgantnr." 

(A.d.  438),  §  5:  *'His  adjicimns  nal-  '  Editions  of  these  norefZ^  have  been 

lam  constitationem  in  poster  am  velat  published  by  Godefroy  in  1566  as  an- 

latam  in  partibas  Occidentis,  aliove  in  nexes  to  hi^  Theodosian  code ;  by  J. 

loco  ab  invictissimo  principe,  filio  nos-  Sirmond,  Paris,  in  1631 ;  and  bj  j.  C. 

trs  dementis,  perpetaoaagn8to,Yalcn>  Amadatius,    Itome,    1767;    the    most 

tiniano  posse  proferri,  vel  vim  legis  all-  recent  and  complete   being    that   by 

quam  obtinere,  nisi  hoc  idem  divina  Haenel  in  1844. 


Digitized  by  VjOOQIC 


THE  HISTORY  OP  ROMAN  LAW.  421 

Section  CI. 
Thbodosius  projects  an  extended  Code. 

608.  The  reign  of  Theodosius,  whether  it  is  to  be  ascribed 
to  the  tendency  of  the  prince  himself  or  to  the  influence  of 
Antiochns,  his  praetorian  praefect  and  the  president  of  his  law 
commissions,  was  characterized  bj  the  efforts  made  to  elucidate, 
simplify  and  reduce  the  bulk  of  legal  compilations,  which 
had  been  accumulating  through  centuries,  to  a  reasonable  and 
manageable  compass,  and  for  the  attempt  to  extract  rules 
adapted  to  the  conditions  of  the  time. 

The  lex  de  responsis  pendentum  or  loi  des  citations  was  the 
first  step  in  this  direction,  so  far  as  regarded  the  works  and 
responsa  of  the  jurists,  but  much  remained  to  be  done. 

Three  years  later,  a.d.  429,  the  constitution  appeared  direct- 
ing the  collection  of  the  imperial  constitutions,  from,  the  time  of 
Constantine,  upon  the  model  of  the  Gregorian  and  Hermogenian 
codes.  This  same  constitution  reveals  the  project  of  the  emperor 
and  the  end  which  he  had  in  view. 

609.  The  three  codes,  the  Gregorian,  the  Hermogenian  and 
the  Theodosian,  according  to  this  first  ordinance,  were  to  form, 
in  a  certain  sense,  three  historical  codes,  containing  the  series 
of  imperial  constitutions  up  to  that  time  chronologically  arranged, 
so  as  to  preserve  the  record  of  these  constitutions,  showing  at 
once  by  this  arrangement,  both  in  the  order  of  the  subject 
matter  and  in  the  chronological  arrangement  of  each  subject, 
what  were  the  previous  provisions  which  had  been  abrogated 
by  subsequent  enactments  {non  solum  reputatis  consulibus  et 
tempore  qucBsito  imperii,  sed  ipsius  etiam  compositione  operis, 
validiora  esse  qucB  sunt  posteriora  monstrante).  But  as  it  was 
more  simple  and  more  correct  in  practice  to  omit  the  portion 
which  had  been  abrogated,  or  which  had  fallen  into  disuse,  and 
only  to  cite  that  which  remained  in  force  {sed  cum  simplicius 

justiusque  sity  prcBtermissis  eis  quas  posteriores  in/irmant, 
explicari  solas  quas  valere  conveniet),  the  emperor  announced 
a  new  code  of  a  different  description  to  the  preceding,  which 
was  to  be  imdertaken  and  published  after  the  completion  of  his 
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first  code  {qtii,  cum  primum  Codicem  nostrce  scienti€B  et pubIic(B 
auctoritati  ohtulerintj  aggredientur  alium,  donee  dignus  editione 
fuerity  pertractandum). 

610.  This  was  to  contain,  arranged  under  each  title,  the 
extracts  from  the  three  preceding  codes,  and  those  fi-om  the 
treatises  and  responsa  of  the  jurists  in  force  {ex  his  autem  tribus 
Codicibus  et  per  singulos  titulos  cohcBrentibus  prudentium 
tractatibus  et  responsis).  "  This  would  be,"  said  the  emperor, 
"  another  code  for  us,  which  would  not  admit  of  any  error  cm: 
ambiguity,  and  which,  bearing  our  name,  w<Hild  show  to  all 
what  should  be  followed  and  what  avoided"  {noster  erit  alius ^ 
qui  nullum  errorem,  nuUas  patietur  ambages,  qui,  nostra 
nomine  nuncupatus,  sequenda  omnibus  vitandaque  monstrabit),^ 
This  last  project  was  not  carried  into  effect,  and  it  was  reserved 
till  the  reign  of  Justinian,  when  the  idea,  with  certain  modifi- 
tions,  was  carried  out. 


Section  CII. 
Fragmenta  Vatican  A — Mosaicarum  etRomanarum  Leoum 

COLLATIO — CONSULTATIO     VETERIS     CUJU8DAM    JURIS- 
CONSULTI. 

61 1.  We  must  notice  in  this  place  three  documents,  or  three 
classes  of  works  upon  Koman  law,  the  precise  date  of  which  is 
uncertain,  but  which  belonged  to  the  period  of  the  fourth  and 
fifth  centuries,  in  which  we  find  an  indication  of  a  sort  of  revival 
of  the  study  of  law,  at  least  so  &r  as  regards  the  compilation 
and  quotation  of  te^ts.  These  works  are  consequently  of  much 
value.  The  first  is  anterior  to  the  code  of  Theodosius,  the  date 
of  the  second  is  doubtful,  and  the  third  certainly  belongs  to  a 
date  subsequent  to  that  of  Theodosius. 

612.  M.  A.  Mai,  a  librarian  of  the  Vatican,  recognized  in  a 
manuscript  of  Cassian  twenfy-eight  folios  or  leaves  of  palimpsests, 
the  first  of  which  consisted  of  a  collection  of  firagments  firom 

1  Cod.  Theod.  1, 1,  De  conttit.prineip,,  5,  Theod.  and  Valent  A.D.  429. 
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the  works  of  Boman  jurists  and  from  the  imperial  constitutions: 
he  published  the  first  edition  at  Rome  in  1823  under  the  title 
of  Juris  civilis  antejustinianei  reliquicB  ineditcR  ;  a  publication 
which  was  reproduced  at  Paris  in  1823  bj  the  editors  of  the 
Themis y  and  at  Berlin  in  1828  under  the  title  of  Fragmenta 
Vaticana;  eeyeral  other  German  and  French  editions  have 
also  appeared.^ 

613.  We  see^  by  the  numbering  of  the  sections  or  parts  that 
we  possess,  that  those  which  have  been  discovered  are  neither 
the  commencement  nor  the  end  of  the  collection,  nor  do  thej 
fidlow  in  a  regular  order,  being  separated,  in  the  greater  number 
of  instances,  by  gaps  more  or  less  considerable,  the  extent  of  which 
we  are  able  to  determine  by  means  of  the  missing  numbers ;  it 
is  also  {^parent  that  this  coilection  was  of  a  most  extensiye 
character.  Calculating  from  tibe  numbers  of  the  sections  in 
our  possession,  we  conclude  that  they  do  not  comprise  a  fifth  of 
the  whole.  The  collection  was  divided  into  sections  or  titles, 
each  with  its  own  rubric ;  seven  of  these  titles,  at  least  in  part, 
are  in  our  possession.*  For  the  convenience  of  reference  late 
editions  are  divided  and  numbered  by  paragraphs  which  do  not 
belong  to  the  manuscripts.  The  illegible  passages,  or  those  of 
which  only  a  portion  are  legible,  are  numerous. 

614.  This  collection,  in  which  it  is  difficult  to  discover  any 
general  design,  and,  frequently,  any  logical  connection,  it  is  clear 
was  not  a  complete  work.  It  appears  to  be  a  mere  collection  of 
materials,  intended  either  to  be  consulted  at  will  by  the  collec- 
tor, or  to  serve  some  purpose  preparatory  to  some  other  com- 
position. An  attempt  has  been  made  to  connect  it  with  the 
final  project  of  Theodosius,  and  it  has  been  attributed  to  Her- 
mogenianus,  the  author  of  the  Juris  epitomtBy  on  account  of  the 
almost  comfdete  identity  that  exists  between  one  of  its  para- 

>  The  bert  edition  IB  that  by  Betmaiin  fructu;  J)e  re  ueooria  et  dcHbut ;  De 

Hollweg,  Ab  ineerto  soriptore  colleeta  excusatione;   Quando  donator  intel- 

fragmenta  ^ua  dieufUur  Vaticana,  Ugatw  revoeai§e  roluntaUm ;  De  do* 

Bonn,  1838,  in  8to.,  npon  which  the  nationxiniA  ad   legem   Oinoiam;    De 

later  editions  hare  been  founded.  oognitarilme  et  jproouratorihu, 

*  JEJa  empto  et  vendito;   De  tu^ 
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graplis  and  the  fragment  of  this  author  cited  by  Justinian.^ 
These  are,  however  ingenious,  mere  conjectures. 

616.  The  works  of  Roman  jurists  whose  fragments  we  find 
quoted  verbatim  in  this  collection,  with  an  indication  of  the 
author,  are  principally  those  of  Paul,  and  less  frequently  those 
of  Ulpian ;  Papinian  is  also  quoted,  but  more  rarely,  and  there 
is  a  single  extract  from  Celsus,  from  Julian,  and  from  Marcellus. 
The  writings  or  the  opinions  of  the  ancient  jurists  Trebatius, 
Labeo,  Cassius,  Proculus,  Sabinus,  and  of  their  successors, 
Celsus,  Aristo,  Neratius,  Julian,  Marcellus,  Pomponius,  and 
ScaBVola,  are  frequently  quoted  in  the  course  of  numerous  para- 
graphs which  have  the  appearance  of  notes.  Amongst  the  im- 
perial constitutions  cited  as  extracts,  the  dates  of  which  may  be 
determined  by  the  consulates,  the  most  ancient  is  that  of  Marcus 
Aurelius,  A.D.  163,  and  the  most  recent  that  of  Valentinian  I., 
A.D.  372.  The  collection  is  therefore  posterior  to  this  latter 
epoch.  The  Gregorian  code  is  quoted  five  times,  and  the  Her- 
mogenian  code  once;  but  there  is  no  trace  either  of  the  con- 
stitutions or  the  code  of  Theodosius,  whence  the  probable  con- 
jecture that  this  collection  is  anterior  to  its  publication. 

616.  The  law  thus  collected  in  the  texts  or  quotations  from 
the  ancient  jurists  is  the  pure  classical  law  of  the  age  of  the 
jurists,  which  had  been  in  many  particulars  abrogated  at  the 
time  of  the  collection.  The  nature  and  indication  of  the  sources 
whence  the  law  is  derived  is  of  great  service  to  us  in  the  his- 
torical study  of  Koman  law;  and  we  have  gathered  from  it 
some  information  concerning  usufruct,  dower,  and  especially  the 
provisions  of  the  lex  Cincia  relative  to  the  regulations  concerning 
donations,  on  which  points  we  were  previously  without  details. 

617.  The  second  work  to  be  noticed  is  a  comparison  between 
the  Mosaic  and  the  Koman  laws,  made  by  an  unknown  author, 
and  at  a  date  which  is  also  imcertain.  It  was  discovered  in 
the  sixteenth  century.     Tillet  found  certain  manuscripts,  and 

'  Fragmenta  Vaticana,  ex  empto  et  aetianibun  empti  et  vendUi,  49,  pr.  fr, 
veruiito,  §   18;    and  Dig.   19,  1,  De      Hennogeii. 
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believed  that  he  was  able  to  decipher  on  one  of  them  the  name 
of  the  author,  "  Rufinus."  The  first  edition  was  published  by 
P.  Pithou,  in  Paris,  in  1573. 

618.  This  work  is  divided  into  several  titles,  with  their 
rubrics,  the  first  paragraph  of  each  commencing  with  these 
words:  "Moises  dicit."  Title  16,  which  commences  "Scrip- 
tura  Divina  sic  dicit,"  is  the  sole  exception.  After  this  very 
very  laconic  indication  of  the  Mosaic  law  follows  a  series  of 
paragraphs  consisting  entirely  of  textual  extracts  upon  the  same 
subject,  fi:om  the  writings  of  the  Roman  jurists  or  firom  the  im- 
perial constitutions.  The  author  does  not  add  any  comment, 
and  the  comparison  which  he  wishes  to  establish  in  order  to 
show  the  resemblance  between  the  two  systems  of  law  is  made 
solely  by  placing  the  texts  in  juxtaposition.  The  jurists  who 
are  quoted  are  the  five  designated  by  Adrian,  but  whether  the 
compiler  was  guided  by  the  lex  de  responsis  prudentumy  or 
whether  he  acted  upon  the  usage  which  preceded  that  enact- 
ment, is  doubtfiil.  There  are  thirty-three  extracts  fi'om  Paul, 
twenty-two  firom  Ulpian,  eight  fi:om  Papinian,  two  irora 
Modestinus,  one  only  firom  Gains,  eight  firom  the  Gregorian 
code,  and  five  fi^om  the  Hermogenian.  It  is  uncertain  how 
many  belong  to  the  Theodosian  code. 

There  is  a  constitution  of  Theodosius  I.  quoted  a.d.  390, 
firom  which  we  determine  the  fact  that  this  compilation  is 
posterior  to  that  date.  This  constitution  is  preceded  by  the 
expression  *^ Item  ThepdosianuSy^  but  grave  doubts  exist  as 
to  the  accuracy  of  this  rendering,  whether  in  the  original  it 
was  not  Item  Theodosius,  and  was  transformed  by  the  error 
of  the  copyist  into  Theodosianus.^  No  other  quotation  firom 
the  Theodosian  code  or  firom  contemporaneous  constitutions 
occurs. 

'  GroaDdsof  doabt :  Ist.  The  phrase  tit.  7,  Ad  leg.  Jul.  de  adult,  const  6), 

Item  Tkeodosianus  is  not  followed  by  bat  it  is  without  preamble  or  conclasion, 

any  mention  of  a  book  or  title,  whereas  whereas  these  exist  in  the   Collatio  ; 

the  aathor  has  in  no  case  failed  to  indi-  whence  the  conclusion  that  the  compiler 

cate  precisely  the  text,  whether  the  had  derived  the  text  not  from  the  Theo- 

Gregorian    code,    the    Heromogenlan  dosian  code,  but  from  archives,  or  some 

code,  or  the  works  of  the  jurists.^   2nd.  other  document  in  which  it  was  coin 

The  constitution  in  question  is  in  fact  tained  intact, 
found  in  the  Thtodosian  code  (lib.  ix. 
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519.  The  objections  raised  serve  as  a  basis  from  which  we 
may  form  some  conjecture  as  to  the  date  of  the  Collatio.  It  is 
clearly  posterior  to  the  year  a.d.  390.  If  we  retain  the  name 
of  Kufinus  as  that  of  its  author^  it  cannot  refer  to  the  jurist 
Licinus  Rufinus,  the  contemporary  of  Paul,  but  it  may  refer  to 
one  of  two  individuals, — either  to  Bufinus,  the  GaUo-Boman 
praetorian  praefect  and  minister  under  Theodosius  I.,  who  was 
raised  to  this  position  on  account  of  his  erudition  as  a  jurist, 
and  to  whom  several  of  the  rescripts  of  that  prince  are  addressed ; 
he  died  in  the  year  a.d.  395 :  or  it  may  refer  to  Kufinu«,  the 
fellow  pupil  of  St.  Jerome,  the  founder  of  the  convent  of  the 
Mount  of  Olives  at  Jerusalem,  the  author  of  several  theological 
works,  which  are  received  amongst  those  of  the  Fathers  of  the 
Church ;  he  died  in  A.D.  410.  Either  of  these  dates,  tiiot  is  to 
say  A.D.  395  or  a.d.  410,  may  agree  with  that  of  a.d.  390,  the 
date  of  the  most  recent  of  the  quotations  contained  in  the  CoU 
latio.  The  ecclesiastical  character  of  the  writings  of  Rufinus, 
one  of  the  Fathers  of  the  Church,  has  in  our  days  determined 
Hus<^e  to  regard  him  as  the  author  of  the  Comparison  between 
the  Mosaic  and  the  Roman  laws.  According  to  another  con- 
jecture of  Haenel,  the  unknown  author  must  have  made  his 
compilation  after  the  constitution  of  a.d.  429,  in  which  is  found 
the  first  order  for  the  preparation  of  the  Theodosian  code,  and 
before  the  publication  of  it,  that  is  to  say,  between  a.d.  429  and 
a.d.  438.  And,  finally,  Haubold,  in  his  chronological  tables, 
who  has  in  this  respect  been  followed  by  M.  Blondeau,  places 
the  Collatio  at  a  much  later  period,  even  after  the  fell  of  the 
western  empire,  at  about  the  time  that  the  collections  of  the 
Roman  laws  were  made  by  the  order  of  the  baibarian  kings. 

620.  From  a  phrase  which  appears  at  the  head  of  a  manu- 
script :  ^^  Lex  Dei  quam  Deus  prtecepit  ad  Moysen^^  and  which 
certain  critics  regard  as  merely  the  commencement  of  the  pre- 
fece,  this  compilation  has  received  the  name  of  Lex  Dei. 

621.  From  the  indication  that  we  have  given  of  the  extracts 
which  the  Collatio  contains,  it  is  easy  to  see  that  it  has  been  of 
great  service  in  aiding  the  re-construction  of  the  ancient  works 
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upon  the  law  which  are  therein  quoted,  paiticularlj  the  Sen- 
tenti<B  of  Paul,  the  Regulce  of  Ulpian^  the  Gregorian  and  Her- 
mogenian  codes. 

623.  In  1577,  Cujas,  in  the  first  volume  of  his  works,  from 
a  manuscript  of  Ant.  Oiselius  which  was  in  his  possession, 
but  which  has  since  been  lost;  published  a  document  which 
emanated  from  a  jurist  of  the  Lower  Empire  whose  name  he  was 
imable  to  discover.  He  has  placed  this  document  under  the 
title  of  Consultatio  veteris  cujusdam  jurisconsultiy  at  the  head 
of  his  consultationesy  sixty  in  number,  and  has  given  it  as  an 
example  of  the  consultationes  of  the  period  to  which  the  jurist 
belonged. 

623.  In  this  aspect,  it  is  a  document  of  primary  importance. 
The  author  addresses  himself  to  some  person  who  is  supposed 
to  consult  him,  and  places  the  various  legal  points  referred  to 
him,  with  their  solution,  in  regular  order  undar  chapters.  Indeed, 
this  jurist  of  the  Lower  Empire  has  very  little  of  his  own ;  his 
answer  to  each  question  consists  of  a  series  of  quotations  of 
texts,  the  source  of  which  he  indicates  with  precision.  This  is 
an  Implication  of  the  lex  de  responsis  prudentumy  and  a  speci- 
men of  the  character  and  method  which  the  practice  of  the  law 
had  at  that  time  acquired. 

624.  The  application  of  the  lex  de  responsis  is  limited,  be- 
cause the  quotations  are  confined  to  the  elementary  work  of  the 
SententicB  of  Paul  and  to  the  three  codes — the  Gregorian,  the 
Hermogenian  and  the  Theodosian.  We  find  twenty-one  ex- 
tracts from  the  Sententi<B  of  Paul,  sixteen  from  the  Gregorian, 
twenty  from  the  Hermogenian,  and  eight  from  the  Theodosian 
codes.  But  the  great  utility  of  this  publication  consists  in  the 
£tct  that  it  facilitates  the  interpretation  of  the  texts. 

626.  The  **  jurist  of  the  Lower  Empire  "  qualifies  as  leges  the 
SententicB  Faulty  which  he  quotes,  and  in  cap.  vii.  assigns  the 
following  reasons :  *'  cujus  Sententias  sacratissimorum  princi- 
pum  scita  semper  valituras  ac  divalis  constitutio  declaraV^ 
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455. 


55 

456. 
457. 
461. 


Eastern  Empire. 

450.  Marcianus. 


This  evidently  refers  to  the  constitution  of  Constantine,  a.d. 
327,  and  to  the  lex  de  responsis  prudentum^  A.D.  426.^  The 
extracts  from  the  Theodosian  code  contained  in  his  work  place 
it  beyond  doubt  that  he  wrote  subsequently  to  the  publication  of 
that  code,  but  nothing  more  can  be  said  as  to  the  date  of  his 
work. 

Emperors. 

Western  Empire. 

A.D.  450.  Valentinian  3rd.      a.d. 
Petronius    Maxi- 

MUS. 
AVITUS. 

The  throne  vacant. 

Majoriantts. 

LiBTUs  Severus. 
465.  Interregnum     (two 

years). 
467.  Anthemius. 

472.  Olybrius. 

473.  Glycerius. 

474.  Julius  Nepos.  „    474. 


457.  Leo  1st. 


475. 


Romulus 

TULUS. 


AUGUS- 


Leo  2nd. 
Zeno  Isaurus. 


Section  CIII. 
The  End  of  the  Western  Empire. 

626.  We  have  now  arrived  at  the  end  of  the  list  of  the 
emperors  of  the  West.  Their  empire  had  been  broken  up  by 
the  barbarians  and  parcelled  out  among  the  invaders.  Nothing 
could  be  more  dramatic  than  the  picture  of  the  events  which 
terminated  in  this  catastrophe. 

Up  to  the  reign  of  Valens,  the  barbarians,  who  flocked  to  the 
plunder  of  the  provinces  and  retired  with  their  booty,  were  more 

>  See  §§  457  and  459. 
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frequently  the  conquered  than  the  conquerors.  Numbers  of 
them  had  been  enlisted  by  this  emperor  and  had  formed  inde- 
pendent corps  which  fought  side  by  side  with  the  Romans, 
taking  part  in  the  wars  between  the  princes  and  attaching 
themselves  to  their  respective  interests.  They  had  thus,  with- 
out losing  their  native  hardihood  and  power  of  endurance, 
learnt  the  art  of  war;  they  also  became  acquainted  with  the 
decay  of  Roman  power  and  with  the  resources  of  the  interior 
of  the  empire.  Under  Yalens  an  Asiatic  race,  before  unknown, 
called  the  Huns,  appeared  in  great  force  along  the  Danube ; 
they  pressed  upon  the  Alani,  the  Alani  pressed  upon  the  Goths, 
and  the  Goths  threw  themselves  into  the  empire.  And  while 
the  Huns  established  themselves  in  the  place  of  the  hordes 
whom  they  had  either  destroyed  or  dislodged,  the  Goths 
demanded  a  settlement  in  the  Empire.  They  were  received ; 
but,  deprived  of  their  women  and  children,  who  were  taken 
fix)m  them  as  hostages,  made  the  victims  of  the  rapacity  of  the 
imperial  officers,  distressed  for  want  of  food,  yet  retaining  their 
arms,  they  yielded  to  the  pressure  of  necessity,  ravaged  the 
country,  destroyed  Valens,  and  forced  tribute  from  the  Romans; 
an  ignominy,  however,  with  which  the  Roman  emperors  were 
not  altogether  unacquainted.  We  find  these  barbarian  chiefs, 
in  their  wooden  huts  or  under  tents  made  of  the  skins  of  wild 
beasts,  surrounded  by  savage  hordes,  receiving  with  insolence 
ambassadors  clothed  in  purple  and  counting  out  the  gold  sent 
to  them  by  the  masters  of  Rome  and  Constantinople.  But  the 
time  came  when  gold  no  longer  satisfied  them ;  they  established 
themselves  and  settled  in  the  countries  with  the  plunder  of 
which  they  had  heretofore  been  contented.  Alaric  and  Rada- 
gaisus  imder  Honorius,  Attila  and  Genseric  under  Theodosius, 
dispersed  their  soldiers  through  the  length  and  breadth  of  the 
empire  and  commenced  its  dismemberment. 

Alaric  headed  the  Goths,  to  whom  the  ordinary  tribute  had 
been  refiised,  and,  being  joined  by  the  Huns,  the  Alani  and  the 
Sarmatians,  ravaged  Thrace,  and  passing  Constantinople  pre- 
cipitated himself  upon  the  West,  a.d.  403.  Being  defeated  by 
Stilico,  he  was  bribed  to  withdraw,  but  being  again  defeated 
during  his  retreat,  he  retired,  meditating  revenge,  a.d.  406. 
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Radagaisus^  with  the  Suevi^  the  Vandals^  the  Bargundians, 
the  Germans^  the  Alani  and  the  Sarmatians^  who  followed  him, 
penetrated  Italy,  a.d.  406.  Stilico  dispersed  this  army  like- 
wise, and  destroyed  its  chief:  but  though  vanquished  the  barba- 
rians were  no  less  dangerous  than  before,  for  they  had  entered 
Italy  never  to  leave  it. 

Alaric  reappeared;  by  heaping  upon  him  untold  treasures 
the  Eomans  induced  him  to  retire,  but  he  again  reappeared  in 
order  to  proclaim  an  emperor  of  the  West,  who,  as  a  reward, 
styled  him  master-general  of  the  empire.  Upon  his  third 
appearance  he  battered  down  the  gates  of  Bome,  and  kt  loose 
his  devastating  hordes  upon  the  venerable  city,  a.d.  410.  Death 
stayed  the  hand  of  the  victor  in  the  midst  of  his  triumphs,  and 
the  Gothic  leader,  by  whom  Alaric  was  succeeded,  received  the 
sister  of  an  emperor  as  his  wife,  and  invested  with  the  title  o£ 
Roman  general  took  the  command  in  Gaul. 

The  Franks,  the  Burgundians  and  the  Visigoths  divided  the 
country  between  them,  the  Franks  occupying  the  provinces  in 
the  north,  situated  near  the  Loire  and  the  Seine  ;  the  Burgun- 
dians, in  A.D.  414,  the  eastern  provinces;  the  Visigoths,  a.d.  419, 
the  southern  parts.  Thus  were  founded  three  kingdoms,  in 
which  the  Romans  and  the  ancient  inhabitants  of  the  country 
were  mingled  with  the  conquering  races,  but  only  allowed  to 
enjoy  an  inferior  position.^ 

627.  Alaric  and  Radagaisus  were  soon  replaced  by  Attila 
and  Genseric. 

Attila,  the  king  of  the  Huns,  who  ravaged  the  provinces  of 
the  East,  and  pitched  his  tents  under  the  walls  of  Constanti- 
nople, consented  for  a  large  sum  of  money  to  quit  that  spot  for 
the  West,  a.d.  450.  He  first  threw  himself  upon  the  Gauls, 
but  the  Saxons,  the  Franks,  the  Burgundians,  the  Visigoths, 
and  the  different  races  who  were  established  in  those  territories, 
immediately  arose  to  defend  their  prey.  Attila,  defeated  near 
Chalons,  changed  his  course,  and  feU  upon  Italy.  He  then 
marched  towards  Rome,  pillaging  the  country  as  he  proceeded, 

*  The  student  of  this  interesting  por-  NUtoire  des  inttitutions  Mhrovingir 
tion  of  history  is  referred  to  Lehaeroa's      enji^t^  Paris,  1842. 
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and  massacring  the  inhabitants.  He  demanded  as  his  wife 
Honoria,  the  sister  of  Valentinian  III.,  who,  abnoet  a  captive 
at  the  court  of  Constantinople,  had  conceived  the  idea  of 
having  recourse  to  the  barbarian.  The  intercession  of  Pope 
Leo  I.,  and  the  conditions  offered  to  Attila^  arrested  his  pro- 
gress, and  Rome  was  for  the  moment  saved.  Xhe  chief  of  the 
Huns,  however,  soon  made  preparations  for  a  second  invasion, 
and  declared  his  determination  of  getting  possession  of  Honoria, 
who  had  been  kept  from  him,  when  he  was  struck  with  sudden 
death,  a.d.  453. 

Genseric,  the  king  of  the  Vandals,  who  had  snatched  from 
the  Boman  empire  first  Spain  and  afterwards  nearly  all  the 
provinces  of  Africa,  was  the  enemy  who  was  destined  to  inflict 
the  most  terrible  blow  upon  Rome.  In  a.d.  455  he  appeared 
under  the  walls  of  the  city ;  it  surrendered  at  discretion,  and 
was  sacked  during  a  period  of  forty  days  by  the  barbarians,  so 
that  what  had  been  left  by  the  Goths  had  only  been  reserved 
for  the  Vandals.  Genseric  departed  with  his  vessels  laden  with 
plundered  treasures,  leaving  behind  him  a  heap  of  ruins  and 
ashes,  a  vacant  throne  and  an  empire  almost  overturned. 

6S8.  This  empire^  aft^r  the  sacking  of  Rome,  languished 
for  about  twenty  years.  Emperor  succeeded  emperor;  the 
barbarian  Ricimer,  under  the  title  of  general,  made  and 
unmade  them  at  his  pleasure,  and  sacked  Rome  a  third  time  to 
place  Olybrius  on  its  throne.  He  was  succeeded  by  Goridobald, 
a  Burgundian  chief,  who,  in  his  turn,  made  Glycerins  emperor. 
Finally,  a  third  barbarian,  Orestes,  one  of  the  ambassadors  of 
Attila,  caused  his  son  Romulus  Augustulus  to  be  proclaimed 
emperor.  Then  the  Huns,  the  Suevi,  the  Heruli,  and  all  the 
tribes  that  followed  his  standard  and  who  constituted  a  large 
part  of  the  army,  claimed  their  share  of  the  spoils  of  the  West, 
and  tumultuously  demanded  that  Italy  should  be  divided 
amongst  them.  Orestes  reftised ;  Odoacer  collected  about  him 
the  malcontents,  assassinated  Orestes,  compelled  Augustulus  to 
resign  his  purple^  and  declared  himself  king  of  aU  Italy,  which 
country  he  partitioned  out  amongst  his  soldiers. 

Thus  fell  to  pieces  the  remains  of  the  western  empire,  while 
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the  throne  of  the  Byzantine  emperors  remained  secure  amid  all 
the  shocks  from  barbarian  invasions,  its  preservation  being  due 
to  the  continuous  flow  of  the  invading  races  towards  the  west. 

Odoacer  did  not  retain  the  throne  long,  for  he  was  driven 
from  it  by  Theodoric,  who,  at  the  head  of  the  Ostrogoths^ 
wrested  the  sceptre  from  his  hand. 


Section  CIV. 

Roman  Laws  published  by  German  Kings. 

629.  But  while  all  those  new  races  were  thus  establishing 
themselves  in  Gaul,  Spain,  Africa,  and  Italy,  what  became  of 
Roman  law?  The  barbarians,  who  brought  with  them  their 
own  manners  and  national  customs,  had  a  certain  respect  for, 
and  even  some  acquaintance  with,  the  laws  of  the  empire ;  and 
when  they  settled  down  with  the  now-conquered  Romans,  divid- 
ing with  them  their  lands  and  goods,  they  adopted  the  prin- 
ciple of  the  personality  of  law.  Every  man  was  judged  by  the 
laws  of  the  nationality  to  which  he  belonged,  or,  even  in  certain 
cases,  pretended  to  belong.  Thus  there  were  on  the  one  hand 
the  different  Germanic  laws  drawn  out  and  promulgated  in  the 
new  kingdoms,  and  on  the  other  collections  of  Roman  laws 
composed  by  order  and  with  the  sanction  of  the  German  kings. 
Such  were,  in  Gaul,  the  Roman  law  of  the  Visigoths  {lex  Romana 
Visigothorum)y  called  also,  since  the  sixteenth  century,  the 
Breviary  (abridgment,  abridged  collection)  of  Alaric,  and  some- 
times the  Breviarium  Alaricianum  or  Aniani;  and  the  Roman 
law  of  the  Burgundians  {lex  Romana  Burgundiorum)y  desig- 
nated also  in  the  sixteenth  century  by  the  names  of  Papiani 
responsa,  or  simply  the  Papian  law.  In  Italy,  among  the 
Ostrogoths,  there  was  the  edict  of  Theodoric  {edictum  Theo- 
dorici), 

680.  It  is  to  be  remarked  that  it  was  with  the  consent  of 
the  emperors  of  Constantinople,  who,  amid  the  convulsions  that 
attended  the  disruption  of  the  Empire,  did  not  scruple,  ¥rith 
the  hope  of  creating  a  diversion  in  favour  of  the  empire  of  the 
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East)  to  join  the  barbarians,  that  those  three  nations  laid  the 
first  foundation  of  their  kingdoms  in  the  West.  The  Visigoths, 
in  consequence  of  a  treaty  with  Honorius,  established  them- 
selves between  the  Loire  and  the  Pyrenees,  taking  Toulouse 
for  their  capital ;  the  Burgundians,  in  consequence  of  a  treaty 
with  the  same  emperor,  in  the  coimtry  watered  by  the  Saone 
and  the  Rhone,  extending  to  the  Durance,  taking  for  their 
capital  Geneva ;  the  Ostrogoths,  eighty  years  later,  directed  by 
the  Emperor  Zeno  to  Italy,  achieved  in  four  years,  against 
the  barbarians  who  had  preceded  them  there,  the  conquest  of 
the  Peninsula,  and,  taking  Ravenna  for  the  capital  of  their 
kingdom,  were  recognized  by  Anastasius.  Ataulf,  king  of  the 
Visigoths,  with  whom  Honorius  had  treated,  married  a  short 
time  afterwards  (a.d.  414)  Placidia,  sister  of  that  emperor, 
and  daughter  of  Theodosius  the  Great.  Theodoric,  king  of  the 
Ostrogoths,  had  been  brought  up  as  a  hostage  in  the  court 
of  Constantinople,  and  it  was  through  the  delegation  of  the 
rights  of  the  Emperor  Zeno  that  he  had  advanced  into  Italy 
against  Odoacer  and  his  Heruli.  He  aimed  at  nothing  less 
than  reconstructing  by  his  own  hands  the  empire  of  the  West. 
He  had  coin  struck  with  two  effigies,  one  side  bearing  that  of 
the  emperor  of  the  East,  the  other  his  own.  AU  these  facts 
must  be  borne  in  mind  if  we  would  properly  imderstand  how 
the  Roman  law  preserved  its  influence  and  was  received  as  an 
inheritance,  at  least  for  the  Roman  populations,  by  the  German 
chiefs,  in  the  new  states  which  they  formed. 

It  must  be  noted  that  the  date  of  the  foundation  of  the  two 
kingdoms,  the  Visigoth  and  Burgundian,  in  Gaul,  in  the  years 
412-413  respectively,  is  anterior,  by  more  than  twenty  years,  to 
the  publication  of  the  Theodosian  code,  a.d.  438;  and  that  con- 
sequently it  was  not  in  the  form  of  a  system  of  laws  promulgated 
by  the  reigning  power,  but  only  as  a  code  regulating  and  sup- 
plementing the  law  followed  by  the  Roman  population,  under 
the  superior  influence  of  the  Roman  law  and  of  the  supremacy 
of  the  emperors  of  the  East,  that  this  code,  and  subsequently 
the  Novelbsy  penetrated  into  these  two  kingdoms.  They  re- 
ceived their  local  legislative  character  by  the  promulgation  in 
the  beginning  of  the  sixth  century  of  the  lex  Romana.     On  the 
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other  hand,  the  date  of  the  establishment  of  the  kingdom  of  the 
Ostrogoths  in  Italy,  a.d.  493,  is  subsequent,  by  fifty-five  years, 
to  the  publication  of  the  Theodosian  code. 

631.  1.°  The  history  of  the  formation  of  the  Roman  law  of 
the  Visigoths  is  to  be  found  in  the  Commonitorium  or  notice 
placed  at  the  head  of  the  copy  addressed  to  each  county  re- 
quiring him  to  enforce  it.  The  one  which  we  possess  is  entitled 
"  Alarici  regis  exemplar  auctoritatisy^  and  is  addressed  to  a 
Count  Timotheus,  vir  spectabilis;  edited,  subscribed  and  certi- 
fied (edidiy  atque  aubscripsi:  Recoffnovimus),  in  execution  of 
the  orders  of  the  king,  by  Anianus,  vir  spectabilis  also,  secretary 
or  referendariusy  if  we  are  to  judge  by  the  mission  he  executed, 
of  the  chancery  of  the  kingdom. 

We  see  in  it  that  this  collection  {hoc  corpus)  was  prepared, 
in  conformity  with  written  orders  {stent  prmceptum  est\  under 
the  direction  of  Gojaric  {ordinante  Gojarico\  count  of  the 
palace,  vir  illustris  (in  those  kingdoms  the  rank  of  the  Roman 
nobility  was  preserved  in  the  person  of  the  Barbarians),  pro- 
bably by  a  commission  composed  for  the  greater  part,  if  not 
entirely,  of  Roman  jurists,  and  that  it  was  decreed  at  Aire  in 
Gascony,  in  the  twenty-second  year  of  the  reign  of  Alaric  II., 
consequently  in  A.D.  506. 

The  king  declares  in  the  Commonitorium y  or  notice,  that,  for 
the  benefit  of  his  people,  with  the  help  of  the  Deity,  he  wishes 
to  correct  what  appears  unjust  in  the  laws,  to  remodel  them, 
and  to  do  away  with  the  obscurity  of  the  Roman  laws  and 
ancient  rights  {omnis  legum  Romanarum  et  antiqui  juris  ob~ 
scuritas)y  so  that  there  may  be  nothing  ambiguous  in  them : 
everything  being  made  plain  {omnibus  enucleatis),  and  the 
extracts  chosen  fi*om  the  works  of  the  ancient  jurists  collected 
into  a  single  volume.  It  is  an  echo  of  what  had  already  been 
said  seventy  years  before  by  Theodosius,  in  the  preparatory  con- 
stitution of  his  code,  and  a  prelude  to  what  was  to  be  said  with 
more  emphasis  and  more  prolixity,  and  which  was  to  be  exe- 
cuted with  more  amplitude,  by  Justinian  more  than  thirty 
years  afterwards. 

This  collection  is  not  published  by  the  sole  authority  of  the 
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Visigoth  king,  as  were  those  of  the  Lower  Empire ;  it  was 
submitted,  according  to  some  ancient  custom  of  the  people,  to 
the  assent  of  the  ecclesiastics  and  of  the  principal  nobles  {ad- 
hibitis  sacerdoiibus  et  nobilibus)^  and  in  the  provinces  to  that 
of  the  bishops  and  of  the  provincials  chosen  for  that  purpose 
{venerabilium  episcoporum  vel  electorum  provincialium  nos^ 
trorum  roboravit  adsensus). 

The  king  ordains  that  the  original  collection  shall  be  entrusted 
to  the  Count  Gojaric,and  that  no  copy  shall  be  officially  received 
or  have  any  authority  except  such  as  shaU  have  been  subscribed 
by  Anianus  {vir  spectabilis)  with  his  own  hand. 

No  one  is  to  be  permitted  to  quote^  in  litigation,  any  law  or 
work  of  any  jmist  (^aut  de  legibuSy  aut  dejure\  except  what  is 
contained  in  the  ooUection  thus  subscribed  and  certified.  An 
order  is  given  to  the  count,  to  whom  the  Commonitorium  is 
addressed,  to  see  to  this  in  his  jurisdiction;  he  is  answerable  for 
it  with  his  head  {ad  periculum  capitis  tui),  or  at  the  peril  of  his 
property. 

If  we  pass  from  the  form  to  the  contents,  we  shall  find  them 
indicated  by  this  general  formula :  In  hoc  corpore  continentur 
leges  sive  species  juris  de  Theodosiano  et  diver  sis  libris  electee. 

This  antithesis  between  the  leges^  meaning  here  the  constitu- 
tions, and  juSy  that  is  to  say,  the  works  of  the  jurists,  occurs 
several  times^  with  a  few  changes  of  expression,  either  in  the 
Commonitorium  or  in  the  body  itself  of  the  document;^  and  it  is 
summed  up  there  in  its  shortest  form :  "  aut  de  legibus  aut  de 
jure^"* — ^^jure  et  legibus  continetur^^'*^  in  which  the  word  jus  y  by 
the  force  of  habit,  had  assumed  a  sense,  already  given  to  it,  it  is 
true,  by  Pomponius,*  but  which  had  now  become  its  technical 
signification,  viz.,  the  **  law  of  the  jurists." 

These  two  sources  of  law  are  arranged  as  follows  in  the  col- 
lection of  Alaric: — Ist,  Leges: — The  Theodosdan  Code,  con- 

'  Commonitorium,  passim :  "  Legnm  body  of  the  docnnient :  Interpretation 

Roraanamm  et  antiqni  jnris  obscnri-  of  die  law  of  the  Theododan  Code  (iii. 

tas."    *<  Nnlla  alia  lex  ne^ne  jaris  for-  13,  De  dotibws'):  "  Qaia  hoc  lex  lata 

mala."    **  De  Tbeodoeiani  legibns,  at-  non  eyidenter  ostendit,  in  jare,  hoc  est 

qne  sententiis  jnris  vel  diversis  libris  in  Pauli  Sententiis,  sab  titalo  De  doti- 

elect«."  bui  reqnirendnm.**     Intervretati4>n  of 

'  See  $  286.  the  law  of  the  Qregorian  Code  (ii.  2, 1). 

*  In  the  Commonitorium,  and  in  the 
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sisting  of  extracts  from  the  sixteen  books,  and  a  series  of  the 
NovellcB  of  Theodosius  and  of  his  successors  down  to  Severus. 
2nd,  Jus : — An  abridgment  of  the  Institutes  of  Gaius,  in  which 
the  whole  of  the  fourth  book,  treating  of  actions,  and  several 
parts  of  the  other  books,  have  been  omitted,  as  being  obsolete ; 
the  SententicB  of  Paul  (five  books);  the  Gregorian  Code  (thirteen 
articles)  ;  the  Hermogenian  Code  (two  articles)  ;  and,  lastly,  a 
single  fragment  in  two  lines,  of  the  first  book  of  the  responsa 
Papinianiy  which  gave  rise  to  the  belief  that  perhaps  the  con- 
tinuation was  lost.  A  passage  in  this  collection,  following  the 
lex  de  responsis  prudentuniy  which  is  recited,  after  pointing  out 
who  the  jurists  were  who  were  accredited  by  that  law,  explains 
that  it  is  with  a  view  only  to  the  necessities  of  the  present  time 
that  the  compilers  have  confined  themselves  to  selecting  extracts 
from  Gains,  Papinian  and  Paul,  adding  to  them  Gregorian 
and  Hermogenian,^  whose  codes  are  placed  here  among  the 
works  of  the  jurists,  because  they  were,  in  effect,  private  and 
not  imperial  publications. 

The  texts  inserted  in  our  collection,  with  the  exception  of 
Gaius's  epitome,  are  accompanied  by  an  Interpretation  in  the 
Latin  of  the  time,  which  is  useful  as  showing  the  condition  of 
the  institutions  of  the  epoch,  and  indicating  the  manner  in  which 
the  Roman  law,  as  pubUshed  by  Alaric,  had  been  modified  and 
applied.  This  Interpretatio  is  still  to  be  found  in  our  editions  of 
the  Theodosian  Code.  The  expressions  elegimus^  inseruimus^ 
which  we  meet  with  there,  show  that  it  is  the  work  of  the 
compilers  themselves. 

This  code  is  frequently  quoted  in  the  middle  ages,  under  the 
title  of  lex  Theodosiana,  Corpus  Theodosianuniy  Liber  legum^ 
Lex  Romana,  The  name  Breviarium  Alarici  appears  in  the 
books  only  of  the  sixteenth  century,  but  it  has  a  flavour  of  age 
about  it  and  of  more  ancient  usage.  As  to  the  Breviarium 
Anianiy  the  secondary  part  which  Anian  plays  has  not  been 
fully  realized. 

•  Interpretation  of  the  Cod.  Theod.  prssentinm  tempornm  yidebantur  ele- 

1,4,  De  retpoM.  prudent,:  "Sed  ex  gimvt,** 

his  omnibus    juris  consul toribus,    ex  •  See  the  preceding  note,  together 

Gregoriano,  Hermogeniano,  Gaio,  Papi-  with  the  Intn'pretation  of  lex  7,  Cod. 

niano,  et  Paulo,  quas  necessaria  causis  Theod.  5,  1,  Ve  legit,  htsred. 
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Alaric  II.  did  not  long  survive  his  work ;  less  than  one  year 
afterwards,  a.d.  507,  he  perished  in  the  battle  of  Vouill^,  killed 
by  Clovis's  own  hand,  and  the  Franks  replaced  the  Visigoths  in 
almost  all  their  possessions  in  Gaul ;  but  the  legislative  work 
of  Alaric  survived  these  disasters  ;  and  of  all  the  collections  of 
Roman  laws  made  by  the  barbarian  princes,  it  was  this  whose 
authority  spread  the  farthest  and  lasted  the  longest.*  The 
Visigoths  spreading  from  Gaul  to  Spain  (a.d.  415),  under  their 
kings  Theodoric  II.  and  Euric  (from  a.d.  453  to  a.d.  484), 
conquered  the  whole  of  that  country,  and  there  published,  a 
century  and  a  half  after  the  Breviary  of  Alaric,  a  code  of  laws 
for  the  Visigoths  {codex  legis  Visiffothorum),  which  we  must 
not  confound  with  their  Roman  law. 

681.  2.^  The  Lex  Romana  of  the  Burgundians  had  been 
preceded,  among  that  people,  by  the  publication  of  the  Ger- 
manic law,  which  is  called  the  Lex  Gondobada,  from  the  name  of 
their  king  Gondobald.  The  second  preface  of  that  law,  under 
king  Sigismund,  son  of  the  preceding  (a.d.  517),  in  ordain- 
ing that  Romans  should  have  Roman  law  administered  to 
them,  announces  a  special  code  of  that  law.'  This  is  in  our 
possession ;  it  is  subsequent  to  the  a.d.  517,  and  is  divided  into 
forty-seven  articles.  M.  Savigny  has  shown,  by  the  mere 
comparison  of  the  headings,  that  the  arrangement  is  the  same 
as  that  of  the  lex  Gondobada.  This  code  is  formed  in  great 
part  of  texts  taken  from  the  Breviary  of  Alaric;  there  are 
also  a  few  from  direct  Roman  sources,  the  whole  being  very 
brief.  The  name  of  Besponsa  Papiani^  or  the  Papian  law, 
is  taken  from  the  first  edition  by  Cujas,  in  1566,  who  mistook 
Papianusy  a  contraction  of  Papinianus,  sometimes  used  by  an- 
cient copyists,  for  the  name  of  an  unknown  jurist,  the  author  of 
the  collection.  It  is  apparent  at  once,  from  the  first  page  of 
this  edition  of  1566,  how  this  mistake  took  place ;  the  fitigment, 

'  The  edition  recommended  is  that  of  *  Prologue ,  2nd  preface:  "Inter 
Haenel,  Iieipzig,  1849,  for  which  the  Bomanos  .  .  .  Bomanis  legihus  pra- 
leamed  editor  has  consulted  seventy-  cipimos  jadicari:  qui  formam  et  expo- 
six  mannscripts  and  seven  ancient  sitionem  legnm  oonscriptam,  qaaliter 
abridgments  of  the  Breviarinm,  five  of  jndicent,  se  noverint  acceptnros,  ut  per 
which  are  mannscripts ;  this  edition  is  ignorantiam  se  nallas  excuset." 
enriched  with  notes  and  appendices. 
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in  two  lines,  of  the  responsa  Papiniani,  which  'concludes  the 
Breviary  of  Alaric^  is  immediately  followed,  in  the  manuscript 
of  Cujas,  by  the  Roman  law  of  the  Burgundians,  in  such  a  man- 
ner as  to  induce  the  reader  to  believe  that  it  formed  its  heading 
and  title.  Cujas  recognized  and  rectified  the  error  in  the  edi- 
tion of  1586;  but  the  name  of  Papian  has  remained.  This 
Roman  law  did  not  survive  the  fall  of  the  kingdom :  this  hap- 
pened less  than  seventeen  years  afterwards  (a.d.  534),  and  the 
kingdom  of  the  Burgundians  was  absorbed  by  the  Franks.  After 
the  fall  it  yielded  to  the  authority  of  the  Breviary  of  Alaric, 
which  was  very  superior  to  it,  or  to  that  of  the  text  itself  of  the 
Theodosian  code,  promulgated,  at  its  origin,  in  the  countries 
occupied  by  the  Franks.^ 

631.  3.**  The  edict  published  by  Theodorio,  who  aspired  to 
maintain  the  empire  of  the  West,  and  to  Romanize  his  people, 
was  drawn  up  by  Cassiodorus  and  Boetius,  two  men  learned 
in  Roman  literature,  and  was  an  edict  at  once  for  the  Goths 
and  for  the  Romans.'  The  Roman  sources  had  been  blended 
and  accommodated  to  the  proposed  end;  but  the  edict  scarcely 
touched  upon  private  law.  The  date  generally  attributed  to 
this  edict,  even  by  Savigny,  is  a.d.  500 ;  but  the  opinion  of 
M.  Gloeden  (1843)  has  now  obtained  favour,  that  the  date  of 
this  edict  should  be  placed  aft^r  the  year  506.  The  conquests 
of  Justinian,  and  the  publication  of  his  code  of  laws  in  Italy 
(a.d.  554),  put  an  end  to  the  kingdom  of  the  Ostrc^ths,  and 
to  the  edict  of  Theodoric' 

682.  Historians  look  at  the  laws  we  have  been  alluding  to 
in  the  light  they  throw  upon  the  &te  of  populati<nis  and  the 
course  of  events.  Students  of  Roman  law  value  them  for  the 
services  they  have  rendered  us  (the  Breviarium  especially),  in 

*  The  first  edition  is  that  of  Cnjas,  siveRomanornm  debet  senraredeyotio/* 
Lyons,  1566,  in  folio,  at  the  end  of  his  '  It  is  Pithon  who  gaye  the  first 
Theodosian  Code.  Modem  edition  by  edition  of  the  Edict  of  Theodoric,  in  con- 
Ang.  Fred.  Barkow,  Lex  Romana  tinaation  of  the  iworks  of  Cassiodorus, 
JBurffundiana,  Eryphiswaldin,  1826.  Paris,  1579,  in  folio.    Modem  edition 

*  £d.  of  Theodoric,  Prolo^ne :  "  Qnn  by  6.  F.  Rhon,  Qmmentatw  ad  £du>- 
Barbari  Romaniqae  seqni  debeant."  turn  Theodorici,  regu  Oftrogctharum, 
Eclogue:  <' Qns omnium  Barbaronim  Ilalee,  1816. 
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transmitting  various  texts  which,  without  them,   would  have 
been  lost. 

632a.  In  the  meanwhile  (a.d.  469)  Anastasius  had  suc- 
ceeded to  Zeno  in  the  empire  of  Byzantium.  Justin  succeeded 
to  Anastasius,  a.d.  518.  The  issue  of  a  barbarian  shepherd, 
he  came  firom  the  wilds  of  Bulgaria  to  ascend  the  throne. 
His  nephew,  Justinian,  was  brought  up  with  care  in  the  midst 
of  the  court,  received  the  title  of  Augustus,  was  associated 
with  him  in  the  administration  of  the  empire  (a.d.  527),  and  on 
the  death  of  his  uncle,  a  few  months  afterwards,  he  succeeded  to 
the  throne  of  the  Eastern  Empire. 


m.— JUSTINIAN  EMPEROR,  a.d.  527.» 

633.  The  invasion  of  the  barbarians  in  the  south  ended  in 
the  possession  of  Africa  and  Spain  by  the  Vandals  and  Visi- 
goths; of  Gaul  by  the  Franks,  the  Burgundians,  and  the 
Visigoths ;  Italy  by  the  Ostrogoths ;  and  the  other  parts  of  the 
West  by  other  hordes  of  barbarians.  The  empire  of  Constanti- 
nople subsisted  alone ;  it  still  preserved  the  title  Roman,  which 
it  should  have  lost  with  Rome  to  assume  that  of  Greek.  On 
its  Asiatic  limits  were,  among  other  enemies,  the  Persians,  who 
had  profited  by  the  faU  of  one  empire  and  the  troubles  of 
another,  and  had  become  formidable.  It  was  under  these  cir- 
cumstances that  Justinian  ascended  the  throne.  The  victories 
of  a  young  Thracian,  Belisarius,  appearing  for  the  first  time  at 
the  head  of  an  army,  soon  procured  him  an  honourable  treaty 
with  the  Persians ;  and  then  a  peace  of  a  few  years  permitted 
Justinian  to  give  his  attention  to  the  internal  condition  of  his 
dominions. 

The  only  relics  of  the  old  Roman  manners  and  character  now 
remaining  in  the  East  were  a  few  names,  a  few  reminiscences,  and 
many  vices ;  Greek  was  the  language  generally  spoken,  Latin 
was  almost  obsolete  as  regards  common  use.  Men's  minds  were 
occupied  with  theological  disputes  and  divided  between  ortho- 
dox and  heretical  doctrine,  Eutycheans,  Arians,  and  others ;  or 

*  For  more  ample  biographical  de-  Ortolan's  Explicatian  Historique  de» 
tails,  see  article  Judtinian^  vol.  ii.,  M.      Instituts. 
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else  with  contests  in  the  circus,  where  the  colours  worn  by  the 
charioteers  divided  the  population  into  factions,— the  whites,  the 
reds,  the  blues,  and  the  greens ;  these  diviraons,  at  first  created 
for  a  frivolous  cause,  became  gradually  transformed  into  political 
factions,  animated  with  all  the  ardour  and  the  enmity  of  party 
spirit. 

We  shall  not  pause  to  examine  the  conduct  of  Justinian  in 
reference  to  these  matters,  and  we  shall  pass  over  with  silence 
his  persecutions  against  all  who  were  not  orthodox  Christians; 
the  massacre  which  he  ordered  of  all  the  Samaritan  Jews  who 
had  revolted  in  Palestine;  the  ardour  with  which  he  embraced 
the  party  of  the  blues  against  the  greens;  the  mischief  which 
that  partizanship,  on  more  than  one  occasion,  brought  about, 
resulting  as  it  did  in  a  sedition  of  the  greens,  to  which  he 
nearly  fell  a  victim.  This  conmienced  in  the  exasperation  of 
the  greens,  supported  by  the  discontent  of  the  people,  against 
the  exactions  of  John,  praetorian  praefect,  and  Tribonian,  then 
quaestor ;  and  was  aimed  at  nothing  less  than  replacing  on  the 
throne  the  family  of  Anastasius,  the  last  emperor  but  one.  It 
is  principally  Justinian's  character  as  a  legislator  with  which 
we  have  to  deal. 

634.  Since  the  time  of  Alexander  Sevenis,  when  the  series 
of  illustrious  men  who  had  by  their  works  thrown  so  much 
light  upon  the  study  of  jurisprudence  was  interrupted,  no 
great  jurist  had  appeared.  The  study  of  law  had  not  indeed 
been  entirely  abandoned,  but  it  had  only  produced  men  of  ordi- 
nary intellectual  calibre, — ^men  who  merely  followed  the  writings 
left  by  the  jurists,  and  the  constitutions  promulgated  by  the 
emperors.  They  could  do  nothing  more  than  quote  the 
authorities,  or  at  the  very  outside  string  together  extracts. 
Most  of  them  conducted  cases  before  the  magistrate  {advocati^ 
toffati);  some  gave  lessons  in  law  (antecessores)  in  the  public 
schools,  of  which  there  were  two  in  the  East,  one  at  Con- 
stantinople and  one  at  Berytus,  a  town  in  Syria;  those  who 
acquired  reputation  or  fortune  filled  high  offices  of  the  empire, 
or  exercised  the  fimctions  of  magistrates  or  of  judges.  The 
most  learned,  of  whom  there  happened  to  be  a  few,  as  was 
shown  in  the  reigns  of  Theodosius  II.  and  of  Justinian,  were 
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those  who  were  most  versed  in  retrospective  studies  of  a  former 
age^  and  in  the  bibliographical  knowledge  of  ancient  texts; 
they  were  in  some  sort,  to  use  the  expression  of  a  poet,  but  the 
larvse  and  the  spectres  of  the  ancient  jurists.  We  know  of  no 
writers  who  in  this  age  of  the  decline  of  legal  knowledge  pub- 
lished any  original  works  on  law,  except  Aurelius  Arcadius 
Charisius,  magister  libellorum^  who  wrote  three  books, — one  on 
the  office  of  the  praetorian  praefect,  one  on  civil  offices,  and  another 
on  witnesses,  a  few  fragments  of  which  have  been  quoted  in  the 
Digest  of  Justinian.^  In  addition  to  this  writer,  Hermogenian 
was  the  author  of  an  epitome  or  abridgment  of  the  law  which 
is  frequently  quoted. 

636.  If  science  had  thus  sunk  into  decay,  it  must  be  confessed 
that  the  laws  as  they  multiplied  had  become  very  obscure.  The 
plebiscita  of  ancient  Rome,  the  senatus-consulta,  the  edicts  of 
the  praetors,  the  numerous  books  of  the  authorized  jurists,  the* 
codes  of  Gregorian,  of  Hermogenian,  of  Theodosius,  the  con- 
stitutions of  all  the  emperors  who  had  come  after  him,  texts 
accumulated,  confused  and  contradictory,  formed  altogether  a 
real  legislative  chaos.  Theodosius  II.  had  already  described 
the  writings  of  the  jurists  as  an  immensa  copia,  and  the  moun- 
taiDS  of  imperial  constitutions  had  done  nothing  but  increase 
since  that  time. 

636.  As  to  practice^  as  &r  as  the  works  of  the  jurists  are 
concerned,  everything  was  determined  by  the  lex  de  responsis 
prudentum;  and  as  regards  the  imperial  constitutions,  the  text 
books  were  the  Gregorian,  Hermogenian  and  Theodosian 
codes,  to  which  must  be  added  the  numerous  Novellce  which 
had  followed. 

The  lex  de  responsis  had  not  much  diminished  the  evil. 
It  was  always  an  embarrassment,  and,  besides,  it  lowered  the 
dignity  of  jurisprudence ;  it  was  a  temporary  and  at  the  same 
time  a  poor  expedient.  We  know  that  Theodosius  intended  to 
settle  it  definitely,  but  he  never  carried  out  the  project ;  so  the 

«  Dig.  1, 11,  De  officio  prof,  prat,,l',  22,  6,  2fe  testibus,  21 ;  60,  4,  Be  mune- 
ribuif  18. 
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expedient,  with  its  difEculties  ever  increasing,  lasted   out  a 
hundred  years. 

The  three  codes  of  constitutions  also,  with  all  the  subsequent 
enactments  superadded,  owing  to  the  changes  that  had  come 
over  the  spirit  of  the  age,  and  the  peculiar  wants  of  the  time, 
loudly  called  for  revision. 

637.  It  will  be  remarked  in  all  the  histories  of  nations,  how 
at  certain  epochs  men  with  extensive  views,  who  have  become 
members  of  the  government,  have  been  seized  with  the  idea  of 
introducing  clearness,  uniformity  and  unity  into  legislation  and 
jurisprudence.  Julius  Caesar  had  conceived  some  idea  of  this 
kind  with  regard  to  the  laws  and  the  works  on  jurisprudence  in 
the  time  of  the  republic,  which  he  found  to  be  very  voluininous 
and  wanting  uniformity.  But  what  must  it  have  been  after 
five  centuries  of  the  empire  ?  The  project  of  Theodosius  II. 
•progressed  no  further  than  the  stage  of  partial  and  preliminary 
preparation.  And  it  was  left  to  Justinian  to  carry  it  out, 
which  he  did  under  another  form.  The  practical  code  projected 
by  Theodosius  was  intended  to  contain  an  amalgamated  and 
arranged  compilation  of  the  imperial  enactments  and  the  de- 
cisions of  the  jurists  which  should  be  considered  fit  to  be 
retained  in  force,  to  form  thenceforth  the  only  code  binding  on 
all.  There  would  thus  have  been  a  single  code,  which  would 
have  ftised  the  divers  elements  that  had  entered  into  the 
historical  composition  of  Roman  law.  The  legislative  wcMrks  of 
Justinian  have  kept  up  a  line  of  demarcation  between  these 
elements, — ^the  constitutions  of  the  princes  and  the  works  of 
the  jurists, — in  which,  in  the  shape  of  exposition,  or  commen* 
tary,  or  analysis,  the  legesy  the  plebiscita^  the  seneUus-consulta, 
the  edicta  of  the  magistrates  and  the  other  legal  forms  are  to 
be  found. 

The  work  of  Justinian  has,  therefore,  less  of  the  principle 
of  unity  than  the  project  of  Theodosius,  but  it  served  better 
both  as  a  monument  of  ancient  law  and  as  a  code  adapted  for 
practical  purposes.  The  division  of  the  work  was  easier,  and  it 
required  less  power  of  conception.  As  historians  we  may  con- 
gratulate oiurselves  that  the  double  form  was  pi^eserved. 
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638.  Justinian  having  succeeded  his  uncle,  a.d.  527,  issued 
in  the  very  next  year  his  constitution  directing  the  construction 
of  a  new  code.  At  that  time,  a.d.  528,  the  code  of  Theodosius 
was  only  ninety  years  old.  His  other  legislative  works  fol- 
lowed each  other  successively,  and  in  the  space  of  six  years  tlic 
whole  was  finished.  We  shall  let  the  emperor  tell  us  the 
objects  for  which,  and  the  method  in  which,  each  part  of  the 
code  was  composed.  The  following,  if  not  a  translation,  is  at 
least  an  analysis  of  his  preliminary  constitution. 


Section  CV. 
Codex  Justinianeus — Codex  vbtus. 

689.  The  word  *'  code,"  in  other  than  its  general  signifi- 
cation, had  been  applied  technically,  in  the  publications  of 
Gregorian,  Hermogenian  and  Theodosius,  to  designate  a  col- 
lection of  imperial  constitutions.  Theodosius  indeed  enter- 
tained the  project  of  using  it  in  a  more  general  sense,  but 
his  project  having  come  to  nothing,  the  more  limited  and 
technical  signification  had  remained;  this  was,  however,  no 
obstacle  to  its  being  still  very  often  used  in  its  general  sense. 
The  first  body  of  laws  which  Justinian  promulgated  was  a 
collection  of  this  sort. 

"  To  the  Senate  of  Constantinople. 

"  To  diminish  the  length  of  lawsuits  and  to  do  away 
with  the  confused  mass  of  constitutions  contained  in  the  Gre- 
gorian, Hermogenian  and  Theodosian  codes,  published  by 
Theodosius,  by  his  successors  and  by  ourselves,  we  wish  to  put 
them  altogether  in  a  single  code,  under  our  own  auspicious 
name."  (Theodosius  had  merely  said,  ^^ nostra  nomine  nuncu- 
patus;  with  Justinian  it  is,  ^^  sub  felici,^  and  later,  ^^  divino 
nostri  nominis  vocabuloJ*^) 

*'  Efficiently  to  perform  so  great  a  work,  we  choose  .  .  . 
(Here  follow  the  names  of  ten  personages  whom  Justinian  dis- 
tinguishes respectively  with  one  of  these  epithets :  Excellen- 
tissimusy  EminentissimuSy  MagnificuSy  Disertissimusy  &c.  At 
their  head  can  be  remarked  John,  ex-quaestor  of  the  sacred 
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palace,  ex-consul  and  patrician;  among  them  Tribonian  or 
Tribunian,  who  was  soon  to  assume  the  first  place,  and  Theo- 
philus,  count  of  the  consistory,  professor  of  law  at  Con- 
stantinople). 

"  We  permit  them,  suppressing  preambles,  repetitions,  con- 
tradictory or  disused  clauses,  to  collect  and  classify  the  laws 
imder  proper  titles,  adding,  cutting  down,  modifying,  compress- 
ing, if  need  be,  several  constitutions  into  a  single  enactment, 
so  as  to  render  the  sense  more  clear,  and  yet  preserve  in  each 
title  the  chronological  order,  so  that  this  order  may  be  noted  by 
position  in  the  code  as  well  as  by  date."  Ides  of  February 
(13  Feb.),  A.D.  528.1 

The  work  was  entrusted  to  six  jurists  and  was  divided  into 
twelve  books.  The  code  was  concluded  in  the  space  of  one 
year,  was  published  on  the  7th  of  the  ides  of  April  (7th  April), 
A.D.  529,  and  came  into  force  from  the  16th  of  the  kalends  of 
May  of  the  same  year :  "  We  forbid  all  pleaders  and  advocates 
to  quote,  under  the  penalty  of  making  themselves  guilty  of  fraud, 
any  other  constitutions  than  those  which  are  inserted  in  our 
code,  or  to  quote  otherwise  than  is  written  there  :  for  these  con- 
stitutions, together  with  the  works  of  the  ancient  interpreters  of 
the  law,  must  suffice  to  decide  aU  suits.  No  difficulty  must  be 
raised  on  account  of  some  of  them  being  without  date,  or  of  their 
having  been  originally  only  private  rescripts."* 


Section  CVI. 

QUINQUAGINTA  DeGISIONES. 

640.  After  the  work  on  the  imperial  constitutions  and  the 
publication  of  the  code  which  contained  them  in  their  new  form, 

*  Be  novo  Codiee  faeiendo  (first  con-  applicable  to  the  constitntions  inserted 

stitntion  at  the  head  of  the  code).  in  the  code  of  Jnstinian,  becanse  the 

*DeJtutinianeoOodiceconfinnando  latter  will  all  have  for  the  fntare;  as  a 
(second  constitation  at  the  head  of  the  legislative  date,  the  date  of  that  code, 
code).  What  is  said  about  constita-  Justinian,  in  declaring  that  be  abro- 
tions  without  date  is  in  allusion  to  a  gates  all  the  anterior  constitutions  not 
rule  which  is  found  in  the  Theodosian  inserted  in  his  code,  reserves  those  con- 
code  (lib.  i.  tit  1,  const.  1),  to  the  effect  nected  with  certain  particular  or  official 
that  such  constitutions  are  devoid  of  interests,  which  he  designates, 
authority.    This  provision  will  be  in- 
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the  legislative  activity  of  Justinian  was  brought  to  bear  on  ancient 
law  {Postea  vero  cum  vetusjus  considerandum  recepimus^  S*^-)' 
that  is  to  say,  on  the  writings  of  the  jurists  which  then  repre- 
sented all  ancient  law.  The  first  thing  to  be  considered  was 
the  existence  of  numerous  points  on  which  there  was  divergence 
of  opinion  and  contradiction  between  the  jurists,  which  were  the 
cause  of  much  embarrassment  and  uncertainty  to  pleaders  and 
judges.  Instead  of  the  mechanical,  and  to  the  last  degree 
embarrassing,  lex  de  responsis  prudentuniy  Tribonian  suggested 
to  the  emperor  (suggerente  nobis  Triboniano)  a  scheme  more 
worthy  of  a  legislator :  it  was  to  make  a  series  of  constitutions, 
in  which  each  of  these  controverted  points  should  be  successively 
dealt  with  and  definitively  settled,  so  as  to  put  an  end  to  per- 
petual altercations  {antiqui  juris  altercationes  placavimus). 
These  Decisions  were  published  at  intervals  before  the  Digest 
and  the  Institutes,  the  greatest  number  in  a.d.  529  and  in 
A.D.  530,  amounting  in  all  to  fifty  (quinquaginta  Decisiones 
fecimus).  About  the  same  time  a  great  number  of  other 
constitutions  were  promulgated  (alias  plurimas  Constitutiones 
promulgavimus\  which  were  distinct  firom  the  Decisiones^ 
because  they  were  not  specially  intended,  as  the  latter  were, 
to  put  an  end  to  ancient  controyersies ;  but  to  establish  a  new 
rule  in  the  place  of  the  antiquated  institutions  which  they 
abrogated. 

641.  The  fifty  Decisions  have  not  reached  us  in  their 
entirety ;  they  are  mentioned  in  various  passages  of  the  work 
of  Justinian,^  and  it  is  thus  that  their  existence  became  known 
to  us.  It  is  probable  that  they  formed,  either  by  themselves 
alone,  or  in  conjunction  with  the  other  contemporary  constitu- 
tions of  which  we  have  just  spoken,  a  collection  which  was 
rendered  useless  by  the  publication  of  the  Digest,  of  the  In- 
stitutes, and  especially  that  of  the  second  edition  of  Justinian's 

*  Instit.  1,  5,  De  libertU,  §  3  :  '*  Efc  altercationes  placavimas."     4,   1,  Be 

dediticios  qoidem  per  Constitutioneni  ohliff.  quee  em  delicto  naso.,  §  76 :  "  Sed 

nostram  expnlimas,  qaam  promalgavi-  nostra  providentia  etiam  hoc  in  nostris 

mu8  inter  noetras  decisiones:  per  qnas,  decisionibns  emendavit.*'    Constitution 

snggerente  nobis  Triboniano,  viro  ex-  iii.,  DeemendationeCodicUy  §§  1  and  5; 

cekio,  quiestore  nostro,   antiqui    juris  Cod.  6,  51,  De  oaduHs  tollendU,  §  10. 
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Code.  M.  de  Savigny,  in  his  **  History  of  Roman  Law  in  the 
Middle  Ages,"  mentions  an  ancient  gloss  of  the  Institutes, 
anterior  to  the  school  of  Bologna,  which  is  designated  by  the 
qualification  of  "  the  Turin  Gloss,"  because  the  manuscript  of 
it  exists  in  the  royal  library  of  Turin,  from  which  it  is  clear 
that  the  fifty  Decisions  must  hare  formed  a  collection  by 
themselves,  known  to  the  writer  of  the  gloss,  and  divided  at 
least  into  fift^y  books,  since  that  gloss  cites  a  fragment  of  it 
as  forming  a  part  of  the  fiftieth  book  of  the  constitutions  (stcut 
libro  L,  constitutionum  invenies),^ 

This  reference  has  not  the  word  Decitionumy  but  Constitu- 
tionuniy  and  consequently  does  not  decide  whether  it  is  a  sepa- 
rate collection  of  the  Decisions  alone ;  but  it  may  be  inferred 
that  it  is  so,  from  the  nature  and  the  scope  of  those  Decisions 
being  quite  special,  and  from  the  number  (fifty)  agreeing  with 
that  of  the  book  of  the  collection,  as  also  from  the  expressions 
used  by  Justinian :  "  Per  constituttonem  noBtram  quam  pro- 
mulgavimus  inter  nostras  DecisioneSy^^  and  elsewhere,  "Sp- 
cundum  quod  in  divini  nostri  nominis  Decisionibus  statutum 
estr^ 

642.  If  the  collection  of  the  fift;y  Decisions  have  not  reached 
us,  there  is  not  the  least  doubt  but  that  the  provisions,  inde- 
pendently of  the  influence  which  they  have  exercised  on  the 
composition  of  the  Digest  and  of  the  Institutes,  have  passed  for 
the  greatest  part  into  the  second  edition  of  the  Code,  as  weU  as 
those  of  the  contemporary  constitutions.  It  is  there  that  we  can 
partially  find  them  with  the  indication  of  their  date ;  and  if  a 
specimen  is  desired  of  the  course  pursued  in  those  Decisions,  it 
can  be  found  in  the  constitutions,  which  we  cite  in  a  note,  the 
date  of  which  is  of  a.d.  530,  and  which  indubitably  formed  a 
part  of  the  fifty  Decisions.* 

'  De  Sarigny,  BUtory  of  Roman  §  10. 

La/n}  in.  the  Middle  Ages,  ch.  12,  §  71,  *  Cod.  6,  2,  Defurtis,  20, 21  and  22 ; 

and  3rd  appendix.  No.  241,  in  which  the  collated  with  Instit.  4,  1,  De  obli^. 

whole  text  of  that  gloss  is  reported;  gu^  ex  delicto  nose.,  §  16:   7,  5,  £e 

vol.  ii.  p.  122,  and  vol.  iv.  p.  381,  of  dediticia  libertate,  and  6,  De  UUina 

the  French  translation.  libertatetollenda;  collated  with  Instit 

'  Inst.   1,  5,  De  libertis,  §  3,  cited  1,  6,  De  libertis,  §3:8,  iS^Deadojf- 

in  the  preceding  note.  fionibvs^  10 ;  collated  with  Instit.  1,11, 

^  Cod.  6,  51,  De  caducis  tollendis,  De  adopt. ,  §  2. 
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643.  Justinian  represents  the  fifty  Decisions  and  the  contem- 
porary constitutions  as  having  been  connected  with  the  execution 
of  his  project  of  amalgamating  the  ancient  law  (^ad  commodum 
propositi  operis  pertinentes)^  and  as  having  led  to  the  com- 
pletion of  that  work  in  the  publication  of  the  Institutes  and  of 
the  Digest ;'  it  is,  indeed,  as  a  preparation  for  the  construction 
of  this  edifice  that  these  publications  are  of  interest 


Section  CVII. 

The  Digest  or  Pandects  {Digesta^  PandectcB)^ 

644.  These  names  had  been  given  by  certain  jurists  to  ex- 
tensive treatises  on  law :  that  of  Digesta  was  the  more  ancient ; 
PandecttBy  a  Greek  form,  belonged  to  a  more  recent  date.^ 
Justinian  adopted  them  for  his  code,  in  which  he  designed  to 
amalgamate  and  to  arrange  the  whole  system  of  ancient  juris- 
prudence. The  constitution,  in  which  he  developes  this  project, 
is  addressed  to  Tribonian;  it  is  dated  a.d.  530,  in  the  same 
year  in  which  he  had  published  a  large  number  of  his  fifty  De- 
cisions ;  a  proof  that  the  two  works  were  coexistent  in  design, 
and  that  one  was  by  anticipation  a  preliminary  step  towards  the 
other.     The  following  is  the  analysis  of  the  constitution : — 

«  To  Tribonian. 

"  Afl;er  the  code  of  the  imperial  constitutions  which  we 
have  published  in  our  name,  we  have  resolved  to  make  a 
complete  revision  of  the  whole  civil  law,  and  of  all  Koman 

*  De  em&ndatione  Codicil  (constitn-  '  The  word  Digesta  has  a  Latin 

tion  iii.  at  the  head  of  the  code),  §  1 :  etymology,  Pandecta  a  Greek  one ; 

"Pofltea  vero  com  vetns  jas  consider-  the  former  signifies  somethiog  methodi- 

andam  recepimus,   tarn  qainqnaginta  cally  classified,  the  latter  comprising 

Deciskmes  fedmns,  qnam  alias  ad  com-  eyerything. 

modnm    propositi    operis    pertinentes  '  Authors  wbo  had  pnhlished  Digests, 

plnrimas    Constitntiones    promulgayi-  according  to  the  quotations  which  are 

nins :  quibns  maximns  antiqoamm  le-  to  be  found  in  the  work  of  Justinian : 

gum  articulns  emendatus  et  coarctatns  AlphanasVams,  40 books;  Celsus,  39 ; 

est,  omneqne  jus  antiquum  supervacua  Julian,  90;  Marcellus,  30;  and  Cerbi- 

prolixitate  libernm  atqiie  enucleatnm  dius  ScsBvola,  40. — Pandects:  Ulpian, 

in   nostris  Institntionibas  et  Digestis  10  books,  aod  Modestinns,  12. 
reddidimus." 
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jurisprudence,  by  collecting  together  in  a  single  code  the  dis- 
persed volumes  of  so  many  jurists." 

"  §  3.  We  have  entrusted  you  with  the  office  of  choosing  for 
this  work  the  most  skilful  professors,  the  greatest  advocates;  and 
accepting  those  you  have  presented  to  us,  we  order  them  to 
perform  that  work,  but  under  your  direction. 

"  §  4.  Choose  and  correct  aU  that  has  been  written  by  the 
jurists  whom  the  emperors  authorized  to  interpret  the  laws 
{conscribendarum  interpretandarumque  leffum).  But  as  others 
have  also  written  books  of  law,  which  have  neither  been  rec<^- 
nized  as  texts  nor  in  practice,  we  do  not  desire  to  have  them 
incorporated  in  your  collection. 

"  §  5.  From  this  collection  we  have  determined  to  draw  up  a 
work  of  the  utmost  perfection,  to  be  sacred  as  a  temple  of 
justice,  to  be  in  fifty  books,  divided  by  titles  according  to  the 
order  observed  in  our  code,  or  in  imitation  of  the  JSdictum 
Perpetuuniy  as  you  may  think  best.  In  these  fifty  books,  let 
all  the  ancient  laws,  thrown  into  conftision  during  the  course  of 
nearly  fourteen  hundred  years,  be  expurgated,  and  surrounded 
as  it  were  by  a  rampart,  beyond  which  there  shall  be  nothing 
more :  equal  authority  being  given  to  all  jurists,  and  no  pre- 
ference observed  for  one  above  another.'*  (This  is  an  allusion  to 
the  preponderance  which  the  lex  de  responsis  prudentum  gave 
Papinian  in  case  of  a  division.) 

^^  §  6.  Do  not  set  down  one  opinion  as  the  best  because  a 
majority  has  adopted  it ;  one  alone,  and  the  least,  might  by 
chance,  on  a  certain  point,  surpass  all  the  others. 

"Do  not  absolutely  reject  the  notes  of  Ulpian,  of  Paul, 
and  of  Marcian  on  Papinian,  which  were  formerly  denuded 
of  all  authority  on  account  of  the  honour  paid  to  the  most 
illustrious  Papinian  ;'*  (This  is  an  allusion  to  the  constitution  of 
Constantine,  and  to  the  lex  de  responsis  which  had  proscribed 
these  notes) ;  "  but  do  not  hesitate  to  take  and  lay  down  as  law 
whatever  you  shall  think  fit.  The  decisions  of  all  the  authors 
you  quote  wiU  have  authority  just  as  if  they  emanated  fi-om 
the  imperial  constitutions  and  were  given  forth  by  our  divine 
breath  (et  nostro  divino  fuerant  ore  prof usa)^'* 

"  §  7.  Eliminate  everything  which  may  appear  to  you  out  of 
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place,  superfluous  or  bad ;  the  corrections  you  make,  even  con- 
trary to  the  ancient  laws,  will  have  legal  force;  and  let  no  one  dare, 
by  making  comparisons  of  ancient  manuscripts,  to  impute  any 
imperfection  to  anything  which  you  shall  have  written."  (This 
is  an  allusion  to  the  same  enactment  which  required  a  collation 
of  quoted  passages  with  the  old  manuscripts.)  "  The  sanction 
which  we  give  it  is  not  divided  between  these  or  those  frag- 
ments of  the  foimders  of  the  laws,  but  comes  entirely  from  us, 
entirely  from  the  choice  we  make.  How  should  antiquity 
abrogate  any  of  our  laws  ?  " 

§§  8,  9  and  10.  "  Do  not  leave  any  antinomy^''  (the  name  in 
Greek  for  a  contradiction  between  two  laws),  "  any  repetitions ; 
avoid  as  much  as  possible  inserting  anew  the  imperial  con- 
stitutions contained  in  our  code ;  put  aside  all  things  that  have 
fallen  into  disuse. 

"  §  11.  Everything  will  be  ruled  by  these  two  codes — the 
code  of  the  constitutions,  and  that,  to  be  drawn  up,  of  the 
revised  laws ;  and,  if  we  promulgate  a  third,  in  the  shape  of 
institutes,  that  code  also,  in  order  that  learners,  after  being 
grounded  on  principles,  may  proceed  to  higher  and  more  ab- 
stnise  studies. 

^^  §  12.  This  work  will  bear  the  name  of  Digest  or  Pandects  ; 
we  forbid  jurists  to  add  commentaries  and  to  obscure  it  with 
their  prolix  observations,  as  was  done  in  the  case  of  the  ancient 
laws."  (This  was  one  of  the  acclamations  of  the  senate  at 
Kome  on  the  reception  of  the  Code  of  the  Constitutions :  Jus- 
tinian however  did  it  more  than  once.  The  legislator  easily 
believes  that  there  is  nothing  to  come  afl«r  the  code  which  he 
publishes,  and  supposes  that  his  formulas  can  settle  facts  or 
supplant  science.)  *^  It  will  only  be  allowed  to  add  under  each 
article  a  summary  indicating  its  contents,  which  is  called 
irafariTXu,  without  interpretation. 

"  §  13.  We  forbid,  in  writing  this  code,  the  use  of  signs  or 
abbreviations,  confusing  enigmas,  sources  of  numerous  an- 
tinomies. The  succession  of  letters  must  be  used  everywhere, 
even  to  indicate  the  numbers  of  the  articles,  or  whatnot."  (This 
injunction  was  addressed  to  the  copyists,  who  were  much  given 
to  the  use  of  signs  or  abbreviations,  and  it  will  be  repeated 

GG 
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again  in  other  constitutions,  with  penalties  attached.)  "  Given 
the  I8th  of  the  Kal.  of  January,  a.d.  531  (15th  December, 
A.D.  530)."! 

646.  The  coadjutors  of  Tribonian  were  sixteen  in  number, 
whose  names  Justinian  will  give  us  further  on:  they  finished 
the  Digest  in  the  space  of  three  years.  This  rapidity  for  an 
immense  work  was  incompatible  with  accuracy.  The  recom- 
mendations of  Justinian  were  not  always  followed.  We  find 
occasionally  in  the  Digest  confusion,  repetitions  and  antinomies, 
the  number  of  which,  prodigiously  increased  by  the  commen- 
tators, still  exercises  the  patience  of  those  who  devote  them- 
selves to  reconciling  them.  But  this  work,  besides  its  great 
practical  use  to  the  empire  of  Justinian,  is  of  the  utmost  value 
to  us,  in  spite  of  mutilations  and  alterations,  as  a  monument 
of  Eoman  law.  It  has  preserved  in  the  formulae  given  by  the 
accredited  authors  the  principles  of  the  ancient  laws,  the  pro- 
visions, sometimes  even  the  text,  of  a  gi'eat  number  of  leffes, 
plebiscita  and  senatus-consulta.  It  is  composed,  like  a  kind  of 
mosaic,  of  firagments  taken  from  thirty-nine  of  the  most  eminent 
jurists :  each  of  these  fragments  bears  the  name  of  the  author 
and  of  the  work  from  which  it  was  drawn,  so  that  we  gain 
information  from  it  of  the  fact  of  the  existence  and  the  per- 
sonality of  these  numerous  jurists,  as  well  as  of  the  nomen- 
clature, so  varied,  of  their  books.  Nevertheless  too  much  trust 
must  not  be  placed  in  the  purity  of  the  text  handed  down. 
Whether  to  efface  the  traces  of  abrogated  institutions,  whether 
to  substitute  new  solutions  for  those  formerly  given,  or  to  recon- 
cile the  different  fragments,  or  to  secure  greater  lucidity,  or  for 
the  sake  of  brevity,  or  for  other  reasons,  the  writers  of  the  Digest 
made  ample  use  of  the  licence  they  had  received  to  change  and 
correct  the  quotations,  and  some  jurists  never  broached  that 
which  the  Digest  causes  them  to  say.  These  alterations,  by 
suppression,  by  addition,  by  arrangement,  are  called  interpolor 
tiones  (readjustings),  emblemata  (insertions)  of  Tribonian,  or 
more  laconically  tribonianisms.     An  impartial  criticism  will 

*  Praefationcs,  1,  J)e  conceptione  jure  enucleando,  &t  de  aucforitate 
Digestorvm  (at  the  head  of  the  Digest).  jurUprwdentium  qvi  in  DigeHU  refe- 
Keproduccd  in  Cod.,  1,  17,  De  veteri      nmtvr. 
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detect  the  traces  of  these  defects  by  demonstration,  but  will  not 
be  too  ready  to  suggest  them  for  the  sole  pui-poses  of  a  thesis. 

646.  We  are  indebted  to  a  German  jurist,  M.  Blume,  for 
an  ingenious  work,  in  which  this  author  has  examined  whether 
it  would  not  be  possible,  in  observing  the  manner  in  which  the 
fragments  are  grouped  and  follow  each  other  under  each  article 
of  the  Digest,  to  explain  the  course  which  the  commission 
instituted  by  Justinian  followed  in  its  operations.^  On  a  careful 
inspection  of  these  different  fragments,  we  cannot  help  observing 
that  they  do  not  appear  promiscuously,  but  that  they  seem  to 
group  themselves  into  three  distinct  series,  which  M.  Blume 
has  thought  proper  to  designate  as  the  Series  of  Sabinus,  the 
Series  of  the  Edict,  the  Series  of  Papinian.  Not  that  each  of 
these  series  is  composed  solely  of  works  answering  to  these 
names ;  each  of  them,  on  the  contrary,  contains  a  great  number 
which  are  foreign  to  them ;  whence  it  follows  that  this  classifi- 
cation can  only  be  accepted  for  the  sake  of  brevity,  as  indicating 
at  least  the  most  salient  characteristics  of  each  series.* 

It  is  to  be  noted  also  that  the  order  of  these  three  series 
corresponds  to  the  order  of  the  first  three  years'  instruction  in 
the  schools  of  law,  whether  by  the  old  or  by  the  new  regula- 
tions of  Justinian,  according  to  the  description  which  we  shall 
shortly  have  to  give  of  them ;  a  correspondence  which  does  not 

*  Blame,  Order  of  the  fragments  in  remaining  parts  of  the  edict  (ad  Edic- 

the  articles  of  the  Pandects  ( Joamal  tunif  ad  ^dictum  pravinciale) ;  from 

for  the  historical  science  of  the  laws,  the  commentaries  of  divers  others  (Javo- 

iv.  6,  p.  257,  in  German).  lenas,  Neratins,  Pomponius,  Panl) ;  on 

'  1  St  Series :  Extracts  from  the  com-  the  writings  of  Plantins  ( ad  Plantium)  \ 

mentaries  of  divers  jurists  (Pom ponins,  from  the  digests  of  Celsns  and  of  Mo- 

Ulpian,  Paul)  on  the  writings  of  Sahinns  destinas ;  and  from  a  great  number  of 

(jad  Sahinum) ;  from  the  commentaries  other  works,  principally  from  Modest!- 

on  certain  parts  of  the  edict  {ad  l!kllo~  nus.     Srd  Series :   Extracts  from  the 

tnm)\    from   the  digests   of  Alfenns  questions,  answers  and  definitions  of 

Yams  and  Jnlian;  irom  the  institutes  Papinian;  from  the  questions  and  an- 

of  Gains  and  others  (Callistratus,  Paul,  swers  of  divers  others  (Neratins,  Afri- 

Marcian,  Florentine);    from  the  rules  canus,   Marcellus,  Ccrvidius   Scievola, 

(ReguUe),  a  title  under  which  a  great  Callistratus,  TertuUian,  Paul,  Ulpian, 

number  of  jurists  have  written  (Nera-  Modcstiuus,  Julias  Aqoila),  and  from 

tins,  Gains,  Pompc»nins,  Cervidius  Scab-  many  other  works;  with  an  appendix  of 

vola,  Paul,  Ulpian,  Licinius  Rufinus,  a  few  other  writings,  added,  apparently 

Marcian) ;  and  lastly  from  a  very  great  afterwards,  as  a  supplement,  amongst 

number  of  other  works.    2nd  Series:  which    is    principally    the    digest    of 

Extracts  from  the  commentaries  on  the  Scaevola. 
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exist,  it  is  well  to  remark,  in  all  points,  but  only  in  some : 
notably  as  to  the  first  series  in  the  Institutes;  as  to  the  second 
in  the  Edict;  and  as  to  the  third  in  Papinian. 

From  the  preceding  observations,  we  may  conjecture,  that 
the  commission,  composed  of  sixteen  persons,  besides  the  pre- 
sident, Tribonian,  was  divided  into  three  sections,  in  each  of 
which  there  figured  four  professors  of  law,  who  were  ranked 
according  to  the  order  of  their  schools ;  that  the  works  to  be 
despoiled  were  divided  between  these  three  sections  or  sub- 
commissions,  according  to  the  three  series  we  have  just  pointed 
out,  most  of  the  commissioners  having  allotted  to  them  the 
works  with  which  they  were  best  acquainted  ;  finally,  that  each 
section,  having  separately  formed  its  extracts  for  the  successive 
composition  of  each  article  which  was  to  be  taken  in  hand,  all 
these  extracts  were  afterwards  united,  and  so  made  up  the 
article  in  question. 

Then  the  question  occurs  whether  the  extracts  were  first 
made  by  each  commissioner  individually  irom  the  set  of  books 
which  had  been  given  him  to  despoil,  or  were  they  made  toge- 
ther in  each  section,  for  all  the  respective  series  of  books  attri- 
buted to  that  section ;  and  was  the  form  of  the  compilation 
finally  fixed  upon  in  a  committee  of  the  three  united  sections, 
or  only  by  Tribonian,  assisted  by  some  of  the  commissioners 
according  to  the  cases  ?  These  are  all  matters  of  minute  detail 
which  it  is  useless  to  discuss,  unsupported  as  they  are  by  any 
documentarj'-  evidence.  No  doubt,  in  the  general  division  into 
fifty  books,  and  in  the  affix  of  the  number  in  each  book,  the  order 
and  the  rubric  of  the  articles,  the  compilers  of  the  Digest  of  Jus- 
tinian followed  the  model  of  the  ancient  authors,  especially  of  the 
numerous  Digests  or  Pandects  composed  in  former  times.  The 
extracts  firom  the  three  series  of  works  by  which  the  division  of 
labour  was  effected  do  not  always  succeed  each  other,  in  each 
article,  in  the  same  order ;  the  series  which  has  supplied  the 
most  considerable  extracts,  whether  in  number  or  in  importance, 
generally  commences  the  article,  though  other  considerations 
have  determined,  in  certain  cases,  a  different  course.  For  in- 
stance, Justinian  himself  points  out  how,  in  order  to  introduce 
into  the  third  year  of  legal  studies  the  dicta  of  Papinian,  and 
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to  preserve  to  the  students  their  surname  of  Papinianists,  the 
fragments  of  Papinian  were  placed  at  the  beginning  of  most  of 
the  articles  of  the  Digest  explained  in  that  year.'  Finally,  the 
separation  is  not  always  radical  between  the  series,  the  plan  of 
the  work  having  frequently  caused  fragments  to  be  carried  fi'om 
one  series  into  another ;  for  example,  at  the  beginning  of  an 
article  appear  the  passages  which  explain  the  notion,  tihie  defi- 
nitions or  the  preliminary  principles,  and  at  the  end  those  which 
best  expressed  the  conclusions.  It  is  on  this  account  that  the 
distinction  between  the  three  series  is  not  always  recognizable 
at  the  first  glance  in  each  article,  and  that  sometimes  a  very 
attentive  examination  is  necessary  to  discern  and  follow  the 
digressions.  These  conjectures  of  M.  Blume  are  not  wanting 
in  probability,  and  are  generally  received  at  the  present  day. 

647.  The  Digest  or  Pandects  was  declared  to  be  in  force 
from  the  30th  December,  a.d.  533,  by  two  constitutions,  one  in 
Latin,  the  other  in  Greek,  the  latter  being  a  translation  or 
paraphrase  of  the  preceding  one ;  each  dated  the  17th  of  the 
kalends  of  January,  a.d.  534  (16th  December,  a.d.  533).  These 
constitutions  Justinian  addressed  to  the  senate  at  Constan- 
tinople, and  to  all  the  people.  We  give  an  analysis  of  them, 
retaining  all  the  details  of  any  interest.* 

"  To  the  Senate  and  to  all  the  Peoples. 

"  It  were  a  marvellous  thing  to  reduce  into  one  uniform 
shape  all  the  laws  of  Rome,  from  the  foundation  of  the  city 
down  to  our  own  time,  a  period  of  nearly  fourteen  hundred 
years.  After  having  invoked  the  aid  of  God,  we  have  com- 
missioned Tribonian,  a  high  personage,  with  other  very  illus- 
trious and  very  learned  men,  to  carry  out  our  design ;  all  the 
results  of  their  labours  being  first  submitted  to  our  royal  inves- 
gation  and  scrutiny."* 

*  See  §  573.  •  "  Nostra  qaoqae  Majcstas,  semper 

*  Friefationes,  2,  I>e  eonfirmatione  investigando  et  perscrutando  ea  ^nie 
IHgestomm,  ad  Senatam  et  omnes  abhiscomponebaiitiir,qaidquid  dabiam 
populos.  Reproduced  in  Cod.  1,  17,  et  incertam  inveniebatur,  hoc,  Numine 
De  reteri  jure  enueleando,  et  de  ave-  cclesti  erecta,  emendabat  et  in  compe- 
toritate  juruprudentium  qui  in  tentem  formam  redigebat." 
Digettis  referuntur,  2®. 
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We  observe  here  the  work  of  final  revision  which  Justinian 
personally  reserves  to  himself^  a  reservation  elsewhere  expressed 
in  the  composition  of  the  work. 

§  1.  "  After  arranging  the  imperial  constitutions  in  twelve 
books  in  the  code  which  is  adorned  with  our  name,  we  have 
entered  on  a  more  considerable  work,  the  revision  and  tihe 
arrangement  of  the  whole  of  the  ancient  jurisprudence,  com- 
prising nearly  two  thousand  volumes,  and  more  than  three 
million  lines,  which  we  have  undertaken  to  read  and  examine 
in  order  to  make  the  best  selections ;  and  we  have  collected  the 
whole  into  fifty  books,  under  the  name  of  Digest  or  Pandects, 
reducing  it  to  about  one  hundred  and  fifty  thousand  lines  (that 
is  to  say,  about  a  twentieth),  and  dividing  it  into  seven  parts, 
not  promiscuously,  but  in  order  of  numbers  {sed  in  numerorum 
naturam  et  artem  respicientes).^^ 

§  2  to  8.  "  The  first  part  contains  what  the  Greeks  call  %pwroi 
(premises),  divided  into  four  books ;  the  second  into  seven ;  the 
third  into  eight ;  the  fourth,  which  is,  as  it  were,  the  pith  of  the 
whole  composition  {qui  totius  compositionis  quasi  quoddam  tn- 
venitur  umbilicum)^  into  eight  books;  the  fifth  into  nine  books; 
the  sixth  into  eight;  and  the  seventh  into  six."  (The  text,  in 
mentioning  each  part  summarily,  indicates  the  difierent  subjects 
which  are  therein  treated.  This  division  of  the  Digest  into 
seven  parts  is  no  longer,  in  the  work  of  Justinian,  of  any  prac^ 
tical  utility.)* 

§  9.  "  All  these  things  have  been  brought  to  an  end  by  .  .  . 
(Here  follows  the  designation  of  the  seventeen  commissioners. 
Tribonian,  who  directed  it ;  Constantine,  comes  sacrarum  lar- 
gitionum  ;  two  professors  of  law  at  Constantinople,  Theophilus 
and  Cratinus ;  two  at  Berytus,  Dorotheus  and  Anatolius ;  be- 
sides eleven  lawyers  of  renown  occupying  a  superior  position 
in  Constantinople,  whose  names  the  constitution  gives  indi- 
vidually.) 

"  §  10.  Our  respect  for  antiquily  is  so  great  that  we  have  in 
nowise  suffered  the  names  of  the  jurists  to  be  passed  over  in 
silence ;  each  of  them  who  was  the  author  of  a  law  {qui 
auctor  legisfuii)  is  inscribed  in  our  Digest.     All  the  modifi- 

»  See  $  678. 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  ROM^iN  LAW.  455 

cations  made  in  their  laws  {in  legibus  eorum),  or  even  in  the  im- 
perial constitutions  quoted  by  them^  are  sanctioned  by  us,  as  if 
the  whole  had  been  written  by  ourselves,  no  one  having  autho- 
rity to  compare  the  text  as  it  formerly  stood  with  that  which  we 
have  declared  authorized. 

"  §  11.  But  in  order  to  afford  beginners  the  opportunity  of 
commencing  their  primary  studies,  so  as  to  facilitate  their  subse- 
quent progress  to  deeper  subjects,  we  have  charged  Tribonian, 
and,  under  his  direction,  Theophilus  and  Dorotheus,  to  collect 
the  divers  works  of  the  ancients,  which  contained  the  elementary 
exposition  of  the  laws,  and  which  were  called  Instttutiones,  to 
extract  the  passages  which  might  be  most  useiul  and  best  adapted 
to  the  present  time,  and  to  form  them  into  four  books,  with 
authority  to  exercise  the  same  power  of  revision  as  in  our  other 
compilations.  This  work,  when  completed  and  laid  before  us, 
will  be  re-read  by  us  {nobis  oblatum  et  relectum),  and  will  have 
the  force  of  a  constitution  emanating  from  us. 

"  §  12.  The  whole  of  this  compilation  of  the  Koman  law  in 
three  volumes,  the  Institutes,  the  Digest  or  Pandects,  and  the 
Code,  has  been  completed,  by  the  favour  of  Almighty  God,  in 
three  years — a  work  which,  when  it  was  begim,  we  scarcely 
hoped  to  accomplish  in  ten. 

"  §  13.  We  notify  this  act  of  legislation  to  all.  It  is  a  colla- 
tion of  direct  concise  laws,  placed  within  the  reach  of  every- 
body, the  text  of  which  can  be  obtained  by  the  poor  as  well  as 
by  the  rich,  for  a  small  sum  instead  of  the  expense  which  would 
have  been  entailed  in  procuring  a  large  and  superfluous  mass  of 
volumes." 

§§  14,  15  and  16.  '*  Should  there  be  any  repetitions  or  any 
apparent  discordance— for  there  is  no  real  discordance  and  no 
omission — it  must  be  excused  on  the  score  of  the  imperfection 
of  human  nature ;  for  it  is  Deity  alone  which  fails  in  nothing. 

"  §  17.  These  laws  have  been  collected  from  so  many  volumes 
that  the  most  aged  men  not  only  were  ignorant  of  their  names, 
but  had  never  heard  them  mentioned.  These  volumes  of  an- 
cient lore  have  been  fiimished  for  the  most  part  by  Tribonian,  a 
most  excellent  personage,  many  of  them  being  unknown  even  to 
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the  most  learned.  The  collectors  of  our  work  have  read  not 
only  all  the  books  from  which  our  laws  have  been  extracted,  but 
also  a  great  number  of  others,  in  which  they  have  found  nothing 
either  useful  or  new  fit  to  be  incorporated  into  our  Digest. 

"  §  18.  But  as  even  Divine  works  are  susceptible  of  improve- 
ment, and  as  there  is  nothing  which  can  perpetually  remain  in 
the  same  condition,  if  there  should  arise  any  reason  to  add  to  or 
to  modify  the  Code,  wisdom  and  imperial  power  will  minister 
to  that  want. 

"  §  19.  Conscript  fathers,  and  all  inhabitants  of  the  terrestrial 
globe,  render  ye  therefore  thanks  to  the  Supreme  Divinity, 
which  has  reserved  for  your  age  so  salutary  a  work !  Vene- 
rate, observe  these  laws  {et  adorate,  et  observate).  Let  no  one 
attempt,  either  before  the  judge,  or  in  any  other  discussion 
where  the  law  should  intervene,  to  quote,  or  to  point  out  any 
passage  whatever  of  other  books  than  our  Institutes,  our  Digest 
and  our  Constitutions,  arranged  and  promulgated  by  us,  under 
the  penalty  due  to  the  crime  of  fraud  to  the  fool  capable  of 
such  a  deed,  and  to  the  judge  who  shall  have  suffered  it  in  his 
hearing. 

"  §  20.  In  order  that  it  may  be  manifest  from  what  legislators 
{ex  quibus  legislator  (bus),  from  which  of  their  works  {quibusque 
libris  eorum),  and  from  what  thousands  of  materials  this  temple 
of  Koman  law  has  been  constructed,  we  have  ordered  the  list  of 
them  to  be  placed  at  the  beginning  of  oiu:  Digest.  We  have 
chosen  the  legislators  or  commentators  {legislatores  autem  vel 
commentatores )  who  were  worthy  of  so  great  a  work,  whose 
ability  the  princes,  our  predecessors,  condescended  to  recognize, 
and  we  have  invested  them  with  an  equal  authority,  no  supe- 
riority of  one  over  the  other  being  recognized;  for  all  the 
provisions  adopted  by  us,  having  the  force  of  a  constitution 
promulgated  by  us,  there  can  be  no  distinction."  (Has  the 
register  or  catalogue  here  sanctioned  by  Justinian  been  trans- 
mitted to  us  ?  There  is  one,  written  half  in  Greek  and  half  in 
Latin,  at  the  beginning  of  a  very  ancient  manuscript,  called 
T/ie  Florentine  Pandects,  but  the  enumeration  of  the  works  of 
the  jurists,  from  whose  fragments  the  Digest  ^vas   compiled. 
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IS  SO  incomplete  that  it  is  difficult  to  believe  it  is  the  original 
catalogue.*  These  jurists  are  thirty-nine  in  number.  Though 
Justinian  professes  only  to  have  made  a  choice  of  ancient  autho- 
rized jurists,  there  are  two  amongst  them,  Hermogenianus  and 
Arcadius  Charisius,  of  too  late  a  date  to  be  reckoned  in  that 
class.^  The  expression  legislatores  should  be  noted,  for  there 
was  no  hesitation  in  applying  it,  in  Justinian's  time,  to  the 
ancient  authorized  jurists ;  and  that  of  leges^  applied  to  their 
writings :  this  is  a  point  to  which  we  have  already  called 
attention.)* 

**  §  21.  Let  no  jurist,  at  the  present  time  or  in  the  future, 
dare  to  annex  commentaries  to  these  laws:  we  only  permit 
translations  from  Latin  into  Greek,  and  the  summaries  called 
paratitla,  intended  to  describe  the  articles ;  but  not  interpret 
tationes,  or  rather  perversiones.  Penalties  due  to  the  crime  of 
fraud  are  threatened  on  those  who  shall  contravene  this  pro- 
hibition, and  the  destruction  of  their  works. 

"  §  22.  The  same  penalties  are  applicable  to  those  who  shall, 
in  future,  write  our  laws  in  signs  or  abbreviations ;  everthing, 
including  the  names  of  the  jurists,  the  articles,  the  numbers  of 
the  articles,  must  be  expressed,  not  by  signs,  but  by  letters. 
Let  those  who  buy  books  written  with  signs  in  any  portion 
whatever,  know  that  they  will  have  a  useless  property,  as  they 
will  not  be  allowed  to  quote  them  before  a  court  of  justice. 
As  to  the  Avriter,  over  and  above  the  penalty  of  fraud,  he  will 
be  bound  to  restore  double  the  estimated  value  of  the  book  to 
him  who  shall  have  bought,  or  caused  it  to  be  bought,  in  good 
faith. 

"  §  23.  The  laws  of  these  codes,  namely,  the  Institutes  or 
Elements,  and  the  Digest  or  Pandects,  will  be  in  force  from  our 
third  and  blessed  consulate,  the  third  of  the  kalends  of  January 

*  D.  Godefroy  has  given  this  cata-  ments,  headed  by  their  name  and  by 

logue,  half  in  Greek  half  in  Latin,  at  the  title  of  the  work  from  which  each 

the  beginning  of  his  edition  of  Corpus  fragment  is  taken,  form  a  law  in  the 

juris;  Pothicr  has  ^iven  it  in  Latin  in  Digest,  and  not  the  large  number  of 

his  Pandects  (p.  cxxxvi.)»  making  the  jurists  whose  opinions  are  qnoted  or 

necessary  additions  to  explain  or  com-  copied  therein, 

plete  it.     We  give  it  as  an  appendix  at  *  See  §  534. 

the  end  of  this  history.    This  catalogue  '  See  §  525. 
only  enumerates  the  jiiriste  whose  frag- 
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(30th  December,  a.d.  533),  over  all  future  or  still  pending  suits 
before  the  judges,  but  not  those  settled  by  final  judgment  or  by 
amicable  arrangement,  which  we  would  not  in  any  way  disturb." 
(To  give  power  to  new  laws,  not  only  over  fiiture  events,  but 
even  over  still  pending  suits,  is  an  abuse  of  the  principle  of  re- 
trospective operation,  in  regard  to  any  law  introducing  innova- 
tion, and  thus  interfering  with  rights  previously  obtained ;  but 
not  in  regard  to  those  which  only  interpret  the  pre-existing 
right.) 

"  §  24.  Let  all  our  judges  adopt  these  laws  within  their  juris- 
diction, and  especially  let  the  praefect  of  Constantinople  and  the 
three  praetorian  prasfects  of  the  east  of  Illyria  and  of  Lybia  have 
them  published  and  made  known  to  all  within  their  respective 
jurisdiction. 

*^  Given  the  17th  of  the  kalends  of  January,  under  the  third 
consulate  of  Justinian  (16th  December,  a.d.  533)." 


Section  CVIII. 

Institutes  {Institutionesy  Institutay  Elementa). 

648.  Even  before  the  publication  of  the  Digest,  the  emperor, 
as  he  had  announced  in  his  first  constitution,  De  conceptione 
Diffestorum,  and  as  he  says  in  his  constitution  De  confirmcUione, 
entrusted  to  Tribonian,  Theophilus  and  Dorotheus,  professors 
of  law,  one  at  the  college  of  Constantinople,  the  other  at  that  of 
Bery  tus,  the  duty  of  collecting  together  the  different  elementary 
treatises  left  by  the  ancients  under  the  title  of  Institutiones,  and 
of  constructing  thereupon  a  treatise  of  the  same  kind  bearing  the 
same  title,  intended  to  supply  students  with  a  simple  abridgment 
of  the  principles  of  the  laws.  Works  designed  on  this  plan 
were  not  rare  amongst  the  ancients ;  and  judging  only  by  those 
indicated  to  us  in  the  Digest,  we  know  that  Gains,  Callistratus, 
Paul,  Marcianus  and  Florentinus  had  published  Institutiones ; 
under  other  titles  also  had  appeared  other  elementary  treatises, 
such  as  the  Sententice  of  Paul  and  the  Regul<B  of  Upian,  which 
have  been  in  part  handed  down  to  us.     The  book  designed  by 
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Justinian^  under  the  name  of  Institutiones  or  Elemental  was 
speedily  completed ;  it  was  extracted,  to  a  great  extent,  from  the 
ancient  elementary  treatises  which  we  have  just  pointed  out, 
and  especially  from  the  Institutes  of  Gains,  which  had  the 
greatest  reputation.  Since  we  have  been  able  to  compare  them 
we  have  found  that,  in  the  division  and  the  order  of  the  subjects, 
Aere  are  numerous  passages  which  are  identical.  But  in  the 
Institutes  of  Justinian  the  different  fragments  have  not  been, 
as  in  the  Digest,  separated,  and  the  sources  from  which  they 
have  beei^  taken  have  not  been  indicated:  they  are  all  con- 
founded and  mixed  up  with  the  explanations,  and  the  new 
theories  which  the  editors  of  the  Institutes  themselves  gave,  so 
as  to  form  a  consecutive  exposition. 

649.  This  treatise,  though  it  was  only,  so  to  speak,  a  book 
intended  for  schools  of  jurisprudence,  nevertheless  received  the 
character  of  laws.  It  was  commenced  long  before  the  Digest, 
and  was  published  nearly  a  month  before  (22nd  November, 
A.D.  633)  by  a  special  constitution,  which  serves  as  a  preamble 
{jprtBtnium)  to  the  Institutes.  But  these  two  legislative  works 
could  only  have  come  into  force  from  and  after  30th  December, 
A.D.  533.* 


Section  CIX. 

New  Edition  of  the  Code  (  Codex  repetitce  Prcelectionis). 

660. 

"  Justinian  to  the  Senate  of  Constantinople.* 

"  Since  the  publication  of  the  Code,  in  which  we  have 
caused  the  imperial  constitutions  to  be  gathered  together  in  one 
collection  (iw  unum  corpus  colligere)^  and  purged  from  all  de- 
fect {pmnique  vitio  pur  gar  e)  : 

*^§  1.  Having  resolved  to  proceed  to  the  revision  of  the 
ancient  laws,  we  have  published  fifty  decisions  and  many  other 

*  For  more  ample  details,  see  M.  •  ConBt.  iii.,  at  the  beginning  of  the 

Ortolan's  article  "  Institntes,"  vol.  ii.,  Cod.  De  emend-atione  codicU  de  Jus- 

at  the  commencement  of  ^explication  tiniani, 
hUtoriqne  des  Institutt. 
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constitutions  connected  with  the  execution  of  this  project  (ad 
commodum  propositi  operis  pertinentes) ;  and,  finally,  the  whole 
of  the  ancient  law,  amended,  freed  from  all  superfluous  polixity 
and  elucidated,  has  been  exhibited  in  our  Institutes  and  Digest." 

§§  2  and  3.  "  But  the  fifty  decisions  and  the  new  constitutions 
not  being  found  in  the  body  of  our  Code,  to  which  they  are 
posterior,  and  many  which  were  there  wanting  correction,  we 
have  commissioned  Tribonian,  the  director-general  of  all  oiu* 
legislative  measures,  Dorotheus,  professor  of  law  at  Berytus, 
Menas,  Constantine  and  John,  lawyers  of  the  highest  rank  in 
Constantinople,  to  unite,  under  the  articles  to  which  they 
belong,  the  new  constitutions  to  the  former  ones,  and,  without 
scruple,  to  suppress  whatever  appears  to  be  superfluous,  abro- 
gated provisions,  repetitions,  or  contradictions.  No  one  is 
ignorant  of  the  advantages  of  a  second  edition.  We  find 
amongst  ancient  books  not  only  first  but  second  editions,  to 
which  the  ancients  gave  the  name  of  repetitce  pralectiones.^^ 

§§  4  and  5.  "  This  new  work  has  therefore  been  undertaken  by 
us ;  and  we  order  a  second  edition  of  the  Code  to  be  prepared ; 
and  we  forbid  that  from  the  4th  of  the  kalends  of  January,  of 
the  year  of  our  fourth  consulate  (29th  December,  a.d.  534),  any- 
thing to  be  quoted,  before  the  judges,  from  the  fifty  decisions, 
from  the  previous  constitutions,  or  from  the  first  Code,  except 
what  is  to  be  found  in  the  second  edition.  If,  hereafter,  any 
amendment  should  be  deemed  useftil,  we  will  provide  for  it  by 
constitutions  which  shall  form  a  collection  by  itself  (in  aliam 
congregatione7n)y  under  the  name  of  new  constitutions"  (novellcB 
constitutiones),  (We  would  not  attribute,  Kke  Puchta,  this 
last  provision  to  the  desire  of  reassuring  purchasers  of  the 
second  edition  against  the  inconvenience  experienced  by  the 
purchasers  of  the  first,  that  is  to  say,  against  the  fear  of  being 
forced,  after  a  while,  to  purchase  a  third.  This  would  be  to 
take  a  narrow  view  of  the  matter,  for  there  were  better  reasons 
for  the  step  being  taken,  such  as  the  dignity  and  reputation  of 
the  Code  itself  and  the  example  of  what  had  previously  been 
done  with  the  Theodosian  Code  and  the  collection  of  subsequent 
NovellcR,  Then  follows  the  same  prohibition  as  that  published 
in  the  case  of  the  Institutes  and  the  Digest,  against  writing  any 
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part  of  the  Code  in  signs  or  abbreviations.)  "  Given  at  Con- 
stantinople, the  16th  of  the  kalends  of  December,  in  the  fourth 
consulate  of  Justinian"  (17th  November,  a.d.  534). 

661.  This  new  edition  is  the  one  we  possess:  the  first,  which 
had  fallen  into  disuse,  is  unknown  to  us.  This  Code  is,  Kke 
the  first,  divided  into  twelve  books:  it  contains  several  consti- 
tutions less,  which  have  been  suppressed;  so  it  happens  occasion- 
ally that  the  Institutes  refer  back  to  certain  passages  not  con- 
tained in  the  new  Code,  and  which  were  probably  in  the  first 
The  constitutions  are  placed  under  different  articles,  with  the 
names  of  the  emperors  to  whom  they  belong,  but  they  have 
been  altered  in  the  same  manner  as  the  iragments  of  the  jurists. 
The  most  ancient  is  that  of  Adrian,  fix)m  which  some  writers 
have  concluded  that  the  imperial  constitutions  date  only  fi*om 
this  prince — an  opinion  seldom  advanced  in  these  days. 


Section  CX. 

Novella  Constitutiones— afterwards  Authentic-*:, 
Corpus  authenticorum. 

662.  The  name  of  NovellcB  constitutiones  (by  abbreviation 
Novellai)  had  already  been  given  to  constitutions  published  sub- 
sequently to  the  Theodosian  Code,  by  Theodosius  and  his  imme- 
diate successors.  Justinian,  whose  reign  lasted  more  than  thirty 
years,  afl^er  his  collection  of  laws  was  completed,  promulgated, 
as  he  had  announced  in  the  constitution  referring  to  the  second 
edition  of  his  Code,  numerous  Novellce  which  often  modify  the 
Digest,  the  Institutes  and  the  Code.  This  began  the  very 
year  following  that  in  which  the  second  edition  of  his  Code  was 
put  in  force,  that  is  to  say,  from  a.d.  535,  and  continued  de- 
creasing every  year  fi-om  a.d.  543,  the  date  of  the  death  of 
Tribonian,  up  to  the  death  of  Justinian  in  a.d.  565.  Dividing 
this  space  of  thirty  years  into  quinquennial  periods,  out  of  one 
hundred  and  forty-six  Novellce  of  which  it  is  possible  to  fix  the 
date  with  certainty,  or  at  any  rate  with  probability,  we  find  one 
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hundred  and  eight  in  the  first  period  and  only  twenty  in  the 
second,  six  in  each  of  the  two  following,  and  three  only  in  each 
of  the  latter. 

663.  Whilst  Latin  was  the  national  language  of  the  State^ 
in  which  the  legislative  works  of  Justinian  were  written,  Greek 
was  in  Constantinople  and  amongst  the  Byzantine  population 
the  vulgar  tongue.  It  was  in  Greek  that  most  of  the  Novell€B 
yrere  promulgated,  which  made  a  greater  distinction  between 
them  and  the  ancient  laws,  and  did  not  increase  the  connection 
with  the  West,  where  Justinian  only  obtained  a  partial  and 
precarious  influence.  A  few  Novella,  however,  were  drawn 
up  in  Latin,  and  sometimes  even  in  both  languages.  Li  Greek, 
says  Justinian,  for  the  use  of  the  multitude  {propter  multitU'- 
dims  frequentiam)  :  in  Latin,  which  will  have  no  less  force,  by 
reason  of  this  language  being  the  representative  of  the  RepubKc 
{propter  Reipublicce  Jiguram.^  This  diversity  or  alternation  of 
language  has  not  been  favourable  to  the  preservation  of  uni- 
formity. It  has  necessitated  translation  from  one  language  to 
the  other,  which  the  Constitutions  of  Justinian  permitted ;  some 
of  these  translations  were  made  under  Justinian,  others  after 
him,  and  there  have  been  some  even  in  modem  times.  Those 
intended  for  promulgation  in  Italy,  which  were  ordered  by 
Justinian,  A.D.  554,  must  have  been  official  translations,  others 
are  private  works.  This  practice  interfered  with  the  accuracy 
and  with  the  official  character  of  these  laws. 

664.  Justinian  certainly  intended  that  his  Novella  should 
form  a  continuation  of  the  Institutes,  the  Digest  and  the  Code. 
This  he  announced  iq  the  same  constitution  as  that  which 
directed  the  publication  of  the  second  edition  of  his  Code  {et 
in  aliam  congregationem  referatiir^ ;  but  it  is  in  the  nature  of 
such  a  work  for  its  author  to  continue  his  labours  throughout 
his  whole  career,  and  consequently  to  die,  leaving  it  incomplete. 
We  see  by  several  passages  from  the  Novella  that  they  were 

*  NoYel.  66,  ch.  1,  §  2 :  *'  Alia  qui-      Latina,  qusB  etiam  firmiFSima,  propter 
dem  Graicomm  lingua  conscripta  prop-      Reipublicie  fignram,  est." 
ter  maltitadinis  fre((ueDtiain,  alia  vcro 
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deposited  in  the  archives  of  the  empire  {in  sacro  later culo 
deponi) ;  and  that  there  existed  a  book,  volume  or  collection  of 
laws  in  which  they  were  inscribed  (in  lihris  legum  transcribi  ; 
legum  volumen;  sacrarum  nostrarum  Constitutionum  volumen; 
sacrarum  nostrarum  Constitutionum  lectio).^  They  came  to 
take  their  place  there,  as  our  laws,  ordinances  or  decrees  take 
theirs  in  our  archives, — a  mass  of  fragments  not  published  but 
heaped  together,  with  no  other  connection  but  that  of  chrono- 
logical arrangement,  and  that  with  occasional  blanks.  It  is 
doubtful  if  the  Novelise  ever  bore  any  other  character.*  Were 
they  ever  collected  and  published  by  Justinian,  or  say,  by  Justin 
II.,  his  immediate  successor  ?  This  matter  is  open  to  doubt, 
though  it  must  be  acknowledged  that  there  is  no  trace  of  the 
text  of  any  constitution  ordering  anything  of  the  kind,  as  was 
done  for  the  other  collections  of  Justinian,  and  that  it  would  be 
strange,  supposing  such  a  constitution  to  have  been  passed,  if 
the  text  had  not  been  reported  or  quoted  somewhere.  One 
thing  is  certain,  viz.,  that  different  collections,  more  or  less 


*  Nov.  17,  De  mandatU  Prineipum, 
Fral :  '*  £adem  roandata  et  in  libris 
legum  transcribi,  et  in  sacro  laterculo 
deponi  praecipiat."  Nov.  24,  De  pra- 
fide  Pisidioff  ch.  6,  pr. :  <*  Sacra  man- 
data  jnssimus  in  sacro  loiter  culo  re^ 
poni."  §  1 :  "  Hanc  sane  legem  turn 
sacramm  nostrarum  Constitutionum 
lectio  monstrabit;  jnssimus  cnim  et 
hanc  inter  eas  describere."  Nov.  25, 
Depratore  Lycaaniip^  Epilog. :  "  Prae- 
sentem  itaqne  legem  Nos  quidem  sacra- 
rum nostrarum  Constitntionum  volu- 
mini  jussimus  inseri.*'  Nov.  26,  De 
preBtore  ThracuB,  in  fine:  "Atque 
nanc  sane  prassentem  legem  habebit 
qnidem  legtim  volumen." 

•  Paul  Warnefride,  known  under  the 
name  of  Paul  the  Deacon,  bom  about 
740  at  Cividale  (the  ancient  Forum 
Julii  of  Venetia),  who,  after  having 
been  secretary  of  D idler,  king  of  the 
Lombards,  and  after  haying  lived  at 
the  court  of  Charlemagne  and  that  of 
the  Duke  of  Benevent,  died  in  801  at 
the  monastery  of  Monte-Casino,  has  in- 
serted in  his  history  of  the  Lombards  {De 
gegtis  Longohardorum)  a  short  chapter 
devoted  to  the  reign  of  Justinian.  He 
has  there  exactly  and  laconically  de- 
scribed the  Code,  the  Digest  or  Pan- 


dects, and  the  Institutes ;  and  as  to  the 
Novelise  he  expresses  himself  thus: 
Novas  qtioqne  leges,  qua  s  ipse  statuerat 
in  nnum  volnmen  red^cta^^  eundem 
codicem  Norellarum  nuneupari  san- 
civit.  (This  work  will  be  found  in  the 
first  volume  of  Perum  Italicanim 
Scriptores  by  Muratori.)  Here  is  tes- 
timony shoeing  the  Novellaa  to  have 
been  united  in  one  volume  or  code  by 
the  orders  of  Justinian  himself.  ,  It  is 
true  that  it  is  the  testimony* of  a 
historian  and  not  of  a  jurist,  in  the 
eighth  centurv  only,  and  it  has  been 
supposed,  rather  gratuitously,  that  it 
was  the  abridged  volume  of  Justinian 
which  he  had  before  him.  The  asser- 
tion of  a  learned  Greek  canonist,  patri- 
arch of  Constantinople  in  the  time  of 
Justinian  himself,  John  of  Antioch,sur^ 
named  Scholasticns,  is  usually  urged  in 
opposition  to  this,  but  we  shall  show  in 
another  place  how  that  quite  a  different 
interpretation  may  be  placed  on  the 
passage  of  John  of  Antioch,  so  that 
the  question  remains  doubtful.  We 
are  rather  inclined,  however,  in  the 
absence  of  more  certain  proof,  to  deny 
the  fact  of  a  Code  of  Novellas  ever 
having  had  a  fixed  and  official  cha- 
racter. 
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extensive,  have  been  made  from  different  quarters,  as  private 
works ;  there  are  others  whose  character  is  doubtful ;  and  it 
is  in  this  form,  good,  bad,  or  indifferent,  that  the  text  of  the 
NovellcB  has  reached  us,  but  we  possess  none  in  an  official 
form. 

656.  The  collections  known  to  us,  having  undoubtedly  a 
private  character,  are  those  of  John  of  Antioch,  sumamed 
Scholasticus,  and  that  of  Julian.  There  are  two  remarkable 
points  about  these  collections  which  are  calculated  to  inspire 
some  confidence  in  their  genuineness ;  one  is  the  position  of  the 
authors,  and  the  other  the  time  when  they  appeared,  that  is, 
shortly  after  the  death  of  Justinian. 

John,  a  learned  ecclesiastic,  who  was,  during  the  reign  of 
Justinian,  a  priest  {presbyter)  of  Antioch,  published  a  collec- 
tion of  the  sacred  canons,  extracts  from  the  books  of  the 
apostles,  from  the  councils  or  synods,  and  from  the  fathers  of 
the  Church.  This  book,  which  was  in  Greek,  was  divided  into 
fifty  titles ;  perhaps  in  imitation  of  the  fifty  books  of  the  Digest- 
One  year  before  the  death  of  Justinian  (a.d.  564)  he  was 
nominated,  by  the  emperor,  patriarch  of  Constantinople,  and 
replaced  Eutychlus,  who  was  exiled.  While  occupying  this 
post,  which  he  filled  till  the  year  a.d.  578,  he  undertook  and 
completed  the  labour  of  arranging,  under  each  of  the  titles  of 
his  collection  of  canons,  the  corresponding  provisions  of  the 
Novellcs  of  Justinian.  This  work,  also  published  in  Greek, 
was  entitled  by  him  ^ofxoKavcivy  a  title  at  a  later  period  adopted 
by  Photius,  another  patriarch  of  Constantinople.  Although 
well  known  to  the  canonists,  the  work  has  been  too  n^uch  neg- 
lected by  the  historians  of  the  civil  law.  It  was  compiled  with 
a  definite  object,  and  only  contained  extracts  from  the  Novellce 
bearing  upon  ecclesiastical  law.  The  passages  quoted  fixjm 
the  Novellcs  are  not  given  in  their  integrity,  but  are  cut  up 
into  fi:agments  and  analyzed  according  to  the  title  of  the  canon 
under  which  they  are  placed,  and  are  without  date ;  but  the 
classification  is  valuable,  because  each  extract  is  numbered,  and 
the  numbers  doubtless  indicate  the  date  to  which  each  belonged : 
and  it  is  well  worthy  of  notice,  that  neither  of  these  numbers,  ex- 
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cept  that  of  Novella  VL,  agrees  with  those  which  the  Novellce 
in  oiu"  collections  bear.  It  is  customary  to  regard  a  passage 
from  this  book  as  a  proof  that  the  NovellcB  of  Justinian  were 
never  codified^  but  this  passage  is  susceptible  of  another  render- 
ing. It  may  be,  on  the  contrary,  that  John  was  alluding  to 
the  design  of  a  Code,  and  that  the  Novella  scattered  here  and 
there  in  this  Code,  which  it  was  necessary  for  John  to  search 
out  and  collect,  are  those  relating  to  ecclesiastical  law,  the 
different  provisions  of  which  he  transcribed,  following  the  order 
of  his  titles  of  the  canon  law,  thus  frequently  mixing  extracts 
from  the  Code  of  Justinian  and  from  his  Digest  under  the 
rubric.  Leges  cum  hoc  titulo  concordantesJ  John  of  Antioch 
has  done  much  by  the  labour  he  underwent  in  collecting  and 
arranging  these  scattered  materials. 

As  to  Julian,  he  was,  in  the  time  of  Constantine,  a  professor 
of  law  in  the  public  school  of  Constantinople,  and  a  successor 
of  Theophilus  and  of  Cratinus;  he  published,  either  during  the 
life  of  Justinian,  or,  according  to  others,  shortly  after  his  death, 
A.D,  570,  an  abridgment  of  the  Novella^  in  Latin,  under  the 
title  of  Juliani  Novellarum  Epitome.  This  collection,  which 
is  divided  into  two  books,  only  contains  a  hundred  and  twenty- 
five  NovellcBy  which  are  not  given  in  their  entirety,  but  abridged. 
Though  thus  limited  in  extent,  it  is  a  collection  on  which  the 
utmost  reliance  may  be  placed,  inasmuch  as  its  origin  is  certain, 
and  it  was  >vritten  by  a  person  of  considerable  aptitude  for  the 
task  and  who  had  access  to  contemporary  documents.  The 
book  was  no  doubt  intended  chiefly  for  elementary  instruction. 
Biener,  in  his  Histoire  des  Novelles  de  Justinien  (1824),  started 
the  idea,  subsequently  adopted  by  Puchta  and  others,  that  this 
Latin  abridgment  was  made  by  Julian  in  order  to  facilitate  the 
application  of  the  Novellte  to  that  part  of  Italy  which  was 

*  There  is  in  France  a  good  edi-  cnm  .    .    .  sacris  Canonibas  conjnncta 

tion  of  the  two  collections  of  John  of  sunt,  e  dirinis  novis  constitutionibas, 

Antioch,  with  Greek  text  and  Latin  qnae  secandam  codioem  a  divinas  sortis 

translation,  in  the  second  volame  of  Jnstiniano  promulgate  passim  dispersie 

the  Bibliotheea  jur'iM  canoniei  reterU,  sunt,  transcripsi."    We  may  notice  that 

hy  Gail.  Noell  and  H.  Justel,  Paris,  even  the  fathers  of  the  Christian  Church 

1661.    The  Latin  translation  of  the  used  the   expression  "divine''  when 

passage  alluded  to  in  the  text  occurs  speaking  of  Uie  Novella  and  of  Jnsti- 

at  p.  603  in  the  preface  of  the  first  nian. 
title  of  the  Nomocanan:    "£a  que 

H  H 
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subject  to  the  empire.  That  this  may  have  been  partly  Julian's 
design  is  most  probable ;  but  it  is  clear  that  a  professor  of  law 
at  Constantinople,  in  the  habit  of  explaining  to  his  students  the 
Boman  law,  as  contained  in  the  text  of  Justinian,  in  the  original 
and  national  language  {propter  reipublioE  Jiguram\  would  be 
compelled  to  make  his  abridgment  of  the  Novellm  in  that 
language.  The  population  of  the  empire,  it  must  be  remem- 
bered, spoke  two  different  tongues.  Justinian  had  foreseen  the 
necessity  of,  and  had  authorized,  translations.  Theophilus  pro- 
duced a  Greek  paraphrase  of  the  Institutes,  and  Julian,  his 
successor,  a  Latin  abridgment  of  the  Novella,  As  to  Italy, 
we  have  every  reason  to  believe  that  when  the  Novella  were 
published  by  the  order  of  Justinian,  A.D.  554,  they  were  trans- 
lated into  Latin  entire  and  not  abridged. 

Such  are  then  the  two  private  collections  which  we  possess, 
the  character  of  which  is  unquestionable:  that  of  John  of 
Antioch  having  been  framed  for  a  definite  object  and  usefiil 
only  in  respect  to  certain  historical  points  concerning  the 
Novellce ;  the  other,  that  of  Julian,  embracing,  if  not  all  the 
NovellcB,  at  least  the  greater  part,  but  only  by  way  of  abridg- 
ment. 

It  is  precisely  on  account  of  the  fact  that  it  was  an  abridg- 
ment that  the  abridgment  of  Julian  was  more  widely  circulated, 
and  more  particularly  in  Italy  by  reason  of  the  language  in 
which  it  was  composed,  and  at  an  early  date  in  Gaul,  where  it 
was  known  before  other  parts  of  the  laws  of  Justinian,  which 
were  never  promulgated  there.  The  work  was  therefore,  in  the 
middle  ages,  firequently  called  by  the  simple  title  Novella.  A 
number  of  copies  are  extant,  some  of  which  have  been  recently 
discovered,  and  several  editions  have  been  published,  amongst 
others  that  of  Ant.  Augustinus,  in  the  sixteenth  century,  and 
that  of  the  brothers  Pithou.* 

666.  The  collections,  the  origin  and  character  of  which 
remain  doubtful,  but  which  have  the  great  advantage  over  those 

*  Ant.  Augnstini   Collectio  contti-  1567;    Basilca),    1576.     Pet   et  Fr. 

tutionum  grcecarum  Codiois  Jugtinv-  Pithoeoram,  Observationes  ad  Codi' 

anif  et  Juliani  Novellarum  epitome^  oem  et   Novellas  Juitinianif   Paris, 

cum  paratitlU  et  scholiU,     Uerda^i  1689. 
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already  mentioned  of  giving  the  text  of  the  greater  part  of  the 
NovellcB  entire^  are  only  two  in  number^  one  in  Latin  the  other 
in  Greek. 

The  Latin  collection^  which  contains  a  hundred  and  thirty- 
four  NovellcBy  with  Latin  translations  of  those  which  were  pro- 
mulgated in  Greek,  was,  at  an  early  date,  widely  circulated  in 
Italy  imder  the  name  oi  AuthentictBy  as  to  the  NovelltB^  and  of 
Liber  or  Corpus  authenticarum^  or,  more  briefly,  Authentieumy 
as  to  the  collection.  Several  manuscript  copies  have  descended 
to  us;  but  their  source  remains  unknown.  It  is  a  common 
mistake  to  connect  the  name  AuthentictB  Yritli  an  anecdote  about 
Imerius,  and  which  is  dated  at  the  period  when  this  chief  of 
glossators  recognized  the  authenticity  of  the  text,  which  he  had 
at  first  denied;  the  name  AuthentictB  existed  at  an  earlier 
period,  and  the  anecdote,  whether  true  or  false  in  itself,  is  a 
proof  of  this  fact.  The  fact  was  that,  in  a  certain  lawsuit  in 
which  he  was  concerned,  a  text  from  this  collection  was  quoted, 
under  this  title,  against  him,  when  he  exclaimed,  **  Look  else- 
where, my  good  man  1 "  (  Vade  hone  homo  /)  adding  that  this  book 
was  not  the  work  of  Justinian,  but  of  some  monk,  and  that 
consequently  it  was  not  authentic;  and  it  is  also  imder  the 
same  title  that,  in  one  of  his  earlier  glosses  upon  the  Code,  he 
gives  various  grounds  for  disputing  its  authenticity.*  This 
title  existed  long  before  the  glossators,  whether  as  distinguish- 
ing it  from  the  abridgment  of  Julian,  or,  what  is  more  likely, 
it  was  handed  down  by  a  tradition  which  represented  these  texts 
of  the  NoveU<B  as  the  texts  which  had  been  promulgated  in 
Italy,  about  the  year  a.d.  554,  by  order  of  Justinian.  The  same 
tradition  represented  this  Latin  version  (the  author  of  which  is 
unknown)  as  that  promulgated  in  Italy  under  the  title  which  it 
bore  of  versio  vulgata^  Some  critics  have  quoted,  in  support 
of  this  opinion,  the  passage  of  Paul  the  Deacon,  given  by  us  in 

*  Irnerius,  De  emendations  CbdiciSf  aliqaem  habet    Item  Norelln  istic  con- 

§  4 :  "  Hinc  argumentum  sumi  potest  stitationes,  de  (^nibiis  hie  loquitur,  non 

qnod  liber  iste,  id  est  Autenticaf  Bit  promittantur  Disi  de  noris  negotiis  et 

repudiandus.    Ejus  enim  stylus  cum  nundum    legum    laqneis    innodatis." 

ceteris  Justin iaDiconstitutionibuBDullo  (Quoted  by  Sayign^^y  Hut.  du  droit 

modo  concordat,  sed  omnino  inter  se  Romain  au  tnoyen-dge,  t.  8,  p.  346  of 

discrepant.    Item  ejus  libri  principium  the  translation  mm  &e  MSS.,  Mamch, 

nullum  est|  nee  seriem  nee  ordinem  No.  22,  and  Vienna,  No.  15.) 

H  n  2 
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the  note  to  paragraph  554 ;  but  it  is  clear,  from  its  perusal,  that 
no  reference  is  there  made  to  its  being  a  translation. 

The  name  AutkenticcBy  which  does  not  belong  to  the  time  of 
Justinian,  but  is  of  later  date,  for  a  long  period  almost  sup- 
planted that  of  NovellcRy  and  was  in  common  use  in  legal  works, 
at  the  court,  and  in  literature ;  so  much  so,  that  the  expression 
is  met  with,  in  ancient  authors,  to  **  authenticate"  a  woman,  or 
a  woman  "  authenticated,"  meaning  a  woman  treated  as  pre- 
scribed in  Nov.  134,  cap.  10,  in  the  case  of  adultery. 

The  Authenticum  was  modified,  both  in  its  form  and  con- 
tents, by  the  glossators,*  and  the  manuscripts  which  hare  been 
transmitted  to  us  through  that  channel  are,  in  consequence, 
more  or  less  defective.  M.  de  Savigny  mentions  one  at  Vienna, 
in  which  one  only  is  wanting  of  the  whole  hundred  and  thirty- 
four  Novellcs.  M.  Heimbach  has  availed  himself  of  this  to 
give  an  edition  as  far  as  possible  free  from  the  alterations  of 
the  glossators,  and  in  other  respects  as  pure  as  possible.^ 

667.  The  only  other  collection  to  which  attention  is  directed, 
which  has  given  us  the  Novellce  in  Greek,  is,  like  the  last,  of 
unknown  origin.  Of  this  collection  there  are  two  manuscript 
copies,  one  at  Florence  and  the  other  at  Venice,  and  these  two 
mutually  supply  the  blanks  that  occur  in  each  other.  There 
are  altogether  one  hundred  and  sixty-eight  documents,  each 
bearing  its  own  number ;  and  amongst  them  are  intercalated, 
towards  the  latter  numbers,  certain  Novellce  of  Justin  II.  and 
Tiberius  II.,  the  two  immediate  successors  of  Justinian,  and 
two  edicts  of  the  praBtorian  praefects ;  under  the  other  numbers, 
down  to  one  hundred  and  fifty-nine,  we  have  the  constitutions 
of  Justinian.  Among  these  however  are  four  which,  with  the 
exception  of  slight  variations,  appear  in  duplicate :  this  is  ex- 
plained in  the  one  case  by  its  having  been  promulgated  in  the 
two  languages,  and  the  translation  of  the  Latin  into  Greek 

*  Of  the  one  hundred  and  thirty-  The  whole  have  heen  divided,  like  th& 

fonr  Novella}  of  the  Authenticifmf  the  Code,   into  twelve  parts,  called   eol- 

glossators  have  detached  thirty-seven  lationes. 

as  being  inapplicable  to  their  time,  and  '  G.  £.  Heimbach,  Authentiewn  : 

these  they  have  called  "extravagant"  Norellarumcon^titutumtmiJwtiniani 

or  *' extraordinary ;"  the  others,  ninety-  versio  vulgata,    Leipsic,  1846— 1851, 

seven  in  all,  were  called  "  ordinary."  2  vols. 
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having  caused  a  repetition  in  the  collection ;  and  in  the  other^ 
by  the  fact  that  the  same  constitution  was  addressed,  with 
slight  variations,  to  different  parts  of  the  empire.  In  addition 
to  these  there  are  three  which  belong  to  a  special  collection  of 
thirteen  constitutions,  which  are  not  styled  NovellcBy  but  Jus- 
tiniani  imp.  Edicta,  If  we  deduct  these  four  duplicates  and 
three  edicts,  we  have  in  this  Greek  translation  a  hundred  and 
fifly-two  difierent  NovellcR  of  Justinian.^ 

The  language  of  the  Novellcs  in  this  collection  has  suggested 
the  belief  that  we  have  here  the  text  of  those  originally  promul- 
gated in  Greek ;  and,  so  far  from  the  fiict  that  certain  consti- 
tutions appear  in  duplicate,  and  that  there  are  to  be  found  inter- 
calated in  the  latter  numbers  certain  Novellcs  of  Justin  II.  and 
Tiberius  II.,  and  two  edicts  of  the  praetorian  praefect,  being 
unfavourable  to  this  view,  we  take  it  as  a  strong  indication  of 
its  being  original.  The  compiler  probably  made  his  collec- 
tion under  Tiberius  II.,  certainly  not  before.  The  arrange- 
ment is  not  good,  or  it  is  perhaps  better  to  say  that  there  is 
none.  But  what  is  of  importance  to  us  is  the  fact  of  the  text 
being  original.  The  better  arrangement  for  a  series  of  docu- 
ments like  these  would  have  been  an  exact  chronological  order. 
This  however  has  not  been  observed  either  in  the  Greek  or  in 
the  Latin  collection  of  the  Authenticum.  Besides  this,  and  this 
is  the  greatest  defect  in  both  these  collections,  a  great  number  of 
the  NovellcB  do  not  bear  any  date,  or  have  only  an  incomplete 
date.  Critical  labour  is  therefore  necessary  to  determine  these 
dates  with  anything  like  accuracy,  and  in  many  instances  they 
can  only  be  arrived  at  approximately. 

The  Greek  collection  was  edited  for  the  first  time  in  1531, 
from  the  Florentine  MS.,  by  Gkeg.  Haloandre,  with  a  Latin 
translation,  and,  in  1558,  from  the  Venetian  MS.,  by  Henr. 
Scrimger  Scot.      Several  Greek  editions  have  followed,  and 

*  The  ancient  editors  or  commenta-  prffifects;  that  as  to  the  rest,  except 
tors,  and  Cujas,  in  his  Exposition  det  slight  differences,  there  is  repetition 
Nflvelle$y  have  remarked  that  the  nam-  between  the  numbers  82  and  34, 41  and 
bcrs  140, 144, 148  and  149  of  the  Greek  50,  75  and  104,  143  and  150;  and  that, 
collection  are  the  iV(;v«2^  of  Justin  II.:  finally,  the  numbers  8,  111  and  122 
the  numbers  161, 163  and  164  those  of  belong  to  the  thirteen  edicts  of  Jus- 
Tiberius  II.,  and  the  two  numbers,  167  tiniau. 
and  168,  the  edicts  of  the  prstorian 
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even  in  the  eighteenth  century  other  Latin  translations  ap- 
peared,  which  are  considered  more  correct,  more  elegant,  and 
in  purer  Latin,  than  the  versio  vulgata  of  tlie  Authenticum, 

668.  To  the  four  collections  to  which  we  have  already 
referred,  that  of  John  of  Antioch,  the  epitome  of  Julian,  the 
Authenticum,  and  the  Greek  collection,  must  be  added  a  MS. 
in  the  royal  library  of  Paris,  which  contains  an  index  or  cata- 
logue in  Greek  of  the  Novellce.  Cujas  published  the  transla- 
tion of  it  in  Latin,  at  the  head  of  his  commentary,  in  the 
second  volume  of  his  work,  and  the  Greek  text  was  produced 
in  Germany  in  1840.  This  catalogue  appears  to  have  been 
prepared  as  a  kind  of  table  of  the  Greek  collection.  Like  the 
original  collections,  it  is  free  from  the  divisions  and  subdivi- 
sions introduced  by  the  glossators,  and  is  confined  t.o  a  classifi- 
cation under  one  series  of  numbers,  each  novel  being  designated 
by  its  rubric.  These  rubrics  to  a  certain  extent  differ  fixjm 
those  in  common  use ;  they  are  in  general  more  brief,  but  they 
refer  to  the  same  constitutions. 

669.  Such  are  the  materials  firom  which  our  present  edition 
of  the  entire  body  of  Justinian  law  has  been  prepared.  These 
editions  have  been  confused,  both  by  the  use  of  the  name 
Authentic^  and  by  the  division  into  nine  collationes^  and  the 
subdivision  into  titles  (each  Novella  forming  one), — distinctions 
which  originated  with  the  glossators,  which  are  in  themselves 
useless,  and  which  are  not  to  be  met  with  in  the  NovelltB  of 
Justinian.  It  is  now  the  common  practice  to  quote  the  Novellm 
by  their  numbers. 

680.  Of  the  hundred  and  fifty-two  different  Novella  of 
Justinian  to  which  we  have  alluded,  thirty  refer  to  ecclesiastical 
matters,  fifty-eight  to  the  administration  of  the  pubUc  or  criminal 
law,  and  sixty-four  to  private  law.  Those  portions  of  the  works 
of  the  ancient  Koman  jurists  which  are  inconsistent  with  an  ad- 
vanced civilization  here  rarely  make  their  appearance,  or  are 
altogether  discarded ;  while  principles  more  adapted  to  fiirther 
the  improvement  and  progress  of  mankind  are  allowed  to  have 
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their  sway.  It  is  impossible  to  read  such  passages  of  the 
Novella  without  giving  them  our  cordial  approbation  and  sym- 
pathy. We  find,  indeed,  side  by  side  with  some  of  the  defects 
of  earlier  institutions,  certain  points,  such  as  the  succession  ab 
intestatOy  well  worthy  of  our  consideration. 


Section  CXI. 
Corpus  Juris  Civilis. 

661.  The  whole  collection  of  the  Institutes,  the  Digest,  the 
Code  and  the  Novellce  is  called  the  Corpus  juris y  or  more  com- 
monly the  Corpus  Juris  civilis  by  way  of  antithesis  to  Corpus 
juris  Canonici.  In  the  text  of  Justinian,  and  even  anterior  to 
him,  we  meet  with  the  expression  corpus:  for  example,  in  con- 
nection with  the  jurists,  Papiniani  corpus ;  and  the  codes,  ex 
cor  pore  Gregorianiy  Ilermogenianiy  Theodosianiy  and  in  allu- 
sion to  the  Breviarium  Alariciy  in  hoc  corpore,  and  to  Justinian's 
code,  in  unum  corpus  colligere.  But  as  a  technical  expression 
used  to  express  the  whole  body  of  Justinian's  law  with  certain 
additions,^  we  derive  the  term  from  the  glossators. 

The  various  fragments  which  are  scattered  and  separated 
from  each  other,  of  which  the  Code  and  the  Digest  are  to  a 
great  extent  composed,  have  for  a  long  time  been  designated 
leges.  Many  authors,  however,  when  referring  to  the  Code, 
prefer  to  call  them,  in  the  Code,  constitutioneSy  and,  in  the 
Digest,  fragmenta.  These  titles  are  more  in  conformity  with 
the  general  history  of  Roman  law,  inasmuch  as  they  indicate 
the  origin  and  essential  character  of  the  passages  quoted.  The 
word  legesy  used  by  Justinian  himself,  is  more  suitable  to  the 
character  of  the  Code  and  of  the  Digest ;  as  passages  inserted 
they  have  acquired  thereby  an  imperial  authority  (though  in  fact 
for  the  most  part  they  enjoyed  this  previously),  and  have  thus 
become  in  the  proper  sense  of  the  term  legeSy  that  is,  in  the 
sense  in  which  we  now  understand  that  word.     We  know  how 

^  Constitutioiia of  different snccessoni      Canons;  customs  of  the  Lombards  as 
of  Jnstinian ;  of  the  emperors  of  Ger-      to  fiefs ;  Peace  of  Constance, 
many,  Frederick  I.  and  II. ;  Apostolic 
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the  term  leges  was  frequently  appKed  by  Justiniaa,  not  merely 
to  provisions  contained  in  the  Institutes,  in  the  Digest,  in  the 
Code  and  in  the  NovellcBy  but  also  to  the  sententitB  or  decisions 
of  the  authorized  jurists. 

The  mode  of  quoting  the  Code  and  the  Digest  is  not  uniform, 
but  with  aU  authors  of  works  published  before  the  time  of  the 
glossators,  whether  in  the  East  or  West,  we  find  only  the  nxmibers 
showing  the  position  of  the  book,  of  the  title  and  the  passage 
quoted,  to  which  are  sometimes,  though  rarely,  added  the  com- 
mencement of  the  passage ;  but  since  their  time,  for  the  con- 
venience of  quotation  and  for  the  sake  of  accuracy,  numbers 
were  added,  which  of  themselves  convey  little  idea  to  the  mind; 
the  commencement  of  the  sentence,  however,  gives  a  clue  to  the 
subject.  This  change  in  annotation  served,  in  the  opinion  of 
Savigny,  as  a  means  of  judging  of  the  antiquity  of  the  MSS., 
whether  they  are  anterior  or  posterior  to  the  school  of  glossators. 
The  practice  of  indicating  the  first  word  of  the  rubric  of  the 
title  as  well  as  of  the  lex  and  of  the  paragraph  was  observed  by 
the  older  French  jurists,  as  may  be  seen  from  the  following 
quotation  from  the  burlesque  of  Kacine,  Ulntime  des  Plaideurs: 

"  Qui  ne  salt  que  la  loi  Si  quis  oanU:  DiGESTB, 
De  vi;  paragrapho,  Messiears,  Qiponibus, 
Est  manifestement  contraire  k  cet  abns  V* 

We  now  adopt  the  nxunbers,  and  it  is  well,  lest  there  should  be 
an  error  in  the  figures,  to  add  the  first  word  of  the  rubric  of  the 
title,  and  by  way  of  historical  allusion  the  name  of  the  emperor 
or  the  jurist  who  was  the  author  of  the  passage  quoted. 

It  is  scarcely  necessary  to  add  that  in  order  to  indicate  the 
Digest  or  Pandects  the  sign  ff  is  used,  which  is  supposed  to  be 
derived  from  the  Greek  n,  or  from  the  symbol  of  the  copyists 
representing  D. 

662.  Such  were  the  residts  of  Justinian's  labours  in  the  de- 
partment of  legislation.  During  this  undertaking  the  emperor 
was  engaged  in  carrying  out  his  design  of  reconquering  the 
various  parts  of  the  Western  empire.  It  is  generally  said  that 
his  reign  was  as  iQustrious  for  feats  of  arms  and  achievements 
in  the  arts  as  for  his  legal  reforms.     Under  Belisarius  the  dis- 
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cipline  and  the  courage  of  the  soldiers  reappeared,  and  their 
bravery  was  crowned  with  triumph.  Before  the  Institutes  and 
the  Digest  had  been  promulgated,  the  kingdom  of  the  Vandals 
had  been  overthrown  in  Africa;  and  that  country,  again 
attached  as  a  praefectorate  to  the  empire,  was  divided  into 
dioceses  and  provinces,  which  were  presided  over  by  a  praefect, 
by  rectores,  and  by  presidents,  a.d.  533.  And  Justinian,  who, 
in  the  titles  of  his  laws,  had  contented  himself  with  the  common 
epithets  of  Piusy  Felixy  semper  Augustus^  added,  when  pub- 
lishing his  Institutes,  the  appellations  of  Alemanicusy  Gothicus^ 
Alanicusy  Vandalicusy  Africanus,  and  many  others,  to  which 
he  was  in  no  way  entided. 

Sicily  soon  followed  Africa;  Italy  followed  Sicily;  and  in 
time  the  Goths  even  abandoned  Kome  itself,  the  keys  of  which, 
as  a  mark  of  its  subjection,  were  sent  to  Constantinople, 
a.d.  537.  Captured  and  recaptured,  however,  by  the  bar- 
barians and  the  troops  of  Justinian,  the  cities  of  Italy  were 
not  permanently  reconquered.  When,  under  the  walls  of  Car- 
thage, on  the  shores  of  Sicily,  on  the  banks  of  the  Tiber,  the 
great  Belisarius  had  rekindled  in  the  East  the  ancient  glory  of 
the  empire,  the  feeling  of  envy  was  aroused  against  him  at  the 
court.  When  for  a  whole  year  he  had  maintained  a  glorious 
defence  in  Bome,  and,  afler  raising  the  siege  and  overrunning 
Italy,  had  shut  up  the  Gothic  king  in  Kavenna,  a  treaty  made 
by  the  emperor  sacrificed  the  greater  part  of  the  advantages  he 
had  won,  and  he  was  recalled  by  an  imperial  order  to  Constan- 
tinople. No  sooner  had  he  carried  his  arms  into  the  heart  of 
Assyria  and  threatened  the  capital  of  the  Persian  king,  thus 
forcing  him  to  abandon  the  Koman  provinces  that  he  had 
invaded,  a.d.  544,  than  an  imperial  order  recalled  the  victorious 
general  to  Kome.  Again  he  reappeared  in  Italy,  where  the 
safety  of  his  former  conquests  had  been  menaced,  but  no  sooner 
had  he  delivered  Rome  from  the  Goths,  who  had  recaptured  it, 
and  taken  measures  which  would  have  secured  the  complete 
overthrow  of  the  barbarian  power,  than  an  imperial  order  again 
called  him  to  Constantinople.  Such  was  the  system  of  refined 
persecution  to  which  a  great,  a  noble  and  a  sensitive  mind  was 
exposed. 

Belisarius  was  replaced  by  the  eunuch  Narses,   who  was 
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not  unworthy  of  the  trust,  and  who  successfully  completed  the 
labours  commenced  by  his  predecessor.  After  delivering  the 
whole  of  Italy,  and  making  it  over  to  the  Emperor  of  the  East, 
he  was  appointed,  under  the  title  of  exarch,  to  the  government 
of  those  countries,  and  established  himself  at  Ravenna,  which 
he  selected  as  the  capital  of  his  exarchate. 

In  A.i>.  559  Belisarius  again  rendered  eminent  service  to  his 
imperial  master  by  driving  the  Bulgarians  from  Constantinople, 
but  he  finished  his  glorious  career  by  falling  a  victim  to  court 
intrigue.  He  was  accused  of  plotting  against  his  imperial 
master,  disgraced  and  despoiled  of  his  dignities  and  his  honours. 
It  is  true  he  was  restored,  but  not  till  it  was  too  late,  though  it 
was  only  in  the  following  year,  for  he  died.  The  poet  and 
the  painter  have  represented  him  as  sitting  by  the  wayside 
Buffering  from  the  loss  of  sight  cruelly  inflicted  by  an  ungrateful 
master,  or  as  led  by  the  hand  by  a  child,  the  only  companion  of 
his  misfortune,  begging  out  of  charity, "  an  obolus  for  Belisarius." 
Thus  had  tradition,  the  poet  and  the  artist  imputed  to  Justi- 
nian a  crime  of  which  he  was  never  really  guilty. 

663.  The  emperor  did  not  long  survive  Belisarius,  for  he 
died  A.D.  565,  after  a  reign  of  thirty-nine  years,  being  himself 
about  eighty-four  years  of  age.  What  judgment  should  history 
pass  upon  him  ?  At  a  time  when  the  study  of  Roman  law 
was  general  throughout  Europe,  Justinian's  character  was  the 
subject  of  much  controversy ;  some  attacked,  others  defended 
him,  and  the  historians  and  the  jurists  occupied  antagonistic 
positions  in  the  discussion.  There  came  to  be  two  schools,  the 
Justinianists  and  the  anti-Justinianists.  Montesquieu  is  far 
from  sparing  him.  The  worst  part  of  Justinian,  he  said,  was 
his  profusion,  his  exaction,  his  rapacity,  his  rage  for  building, 
his  inconstancy,  the  alternate  weakness  and  harshness  of  his 
rule,  which  were  the  more  disastrous  from  the  length  to  which 
his  reign  was  protracted.  These  were  real  evils  for  which  use- 
less successes  and  empty  glory  could  not  compensate.  This  is 
in  substance  a  brief  summaiy  of  the  estimate  formed  of  him  by 
Procopius,  Evagrius,  Agathias  and  John  Zonaras.  Most  of 
these  reproaches  are  merited,  and  to  them  may  be  added  his 
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weakness  for  Theodora,  who  ascended  the  throne  of  Constan- 
tinople as  his  consort  after  having  frequently  taken  a  part  in 
the  games  of  the  circus  and  appearing  on  the  stage,  and  after 
having  inhabited  the  Emholuniy  the  chief  abode  of  prostitution. 
To  this  woman  he  more  than  once  entrusted  the  sceptre  that  it 
was  his  duty  to  sway.  His  legislative  measures  are  not  suffi- 
cient to  compensate  for  the  defects  of  his  moral  character ;  and 
as  the  credit  of  his  victories  is  due  to  Belisarius  and  Narses, 
BO  his  laws  are  attributable  to  Tribonian  and  to  his  fellow 
labourers.  At  the  same  time,  Justinian  prided  himself  upon 
an  acquaintance  with  philosophy,  theology,  the  arts  and  the 
laws;  he  took  pleasure  in  personally  determining  theological 
controversies,  and  in  tracing  the  designs  for  monuments  to  be 
erected  to  himself;  he  also  boasted  of  having  revised  the  laws. 
The  project  which  he  conceived  of  codifying  the  law,  though 
borrowed  from  previous  eflForts  of  his  predecessors,  should  entitle 
him  to  the  credit  of  a  legislator;  and  he  has  the  merit  of 
having  persevered  in  his  intentions,  and  having  brought  his 
great  work  to  a  successful  termination. 

564.  The  jurists,  and  especially  those  belonging  to  the  his- 
toric school,  have  bitterly  reproached  him  for  having  mutilated 
the  ancient  authors,  and  for  having  misrepresented  both  their 
opinions  and  those  of  the  emperors  in  his  compilations.  But 
is  he  to  be  regarded  as  a  historian,  or  as  a  legislator  ?  Was 
it  his  duty  to  give  his  subjects  a  correct  view  of  the  develop- 
ment of  the  science  of  law,  or  was  he  bound  to  ftunish  them 
with  laws  ?  We  ought  not  to  judge  him  from  a  point  of  view 
of  our  own  selection,  but  we  should  regard  his  character  in  the 
light  in  which  it  must  have  been  seen  by  an  inhabitant  of 
Constantinople  and  a  subject  of  the  empire.  Besides,  to  be 
just,  it  is  not  to  the  handiwork  of  Justinian,  but  to  that  of  bar- 
barism, that  we  must  ascribe  the  loss  of  the  ancient  manuscripts 
and  legal  documents.  The  greater  portion  of  the  reforms  in- 
troduced by  Justinian  were  judicious,  for  they  were  suited  to  the 
times.  Discarding  the  useless  subtelties  then  in  vogue  in  the 
Eastern  Empire,  he  created  a  system  of  law  conspicuous  for 
simplicity  and  equity.     And  certainly  for  the  revival  of  legal 
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study  in  our  own  age,  European  writers  have  chiefly  rested 
upon  the  body  of  laws  promulgated  by  Justinian ;  the  legisla- 
tive measures  of  this  emperor,  which  were  attuned  to  lihe  voice 
of  nature  and  better  adapted  to  human  wants  than  the  laws  of 
ancient  Kome,  exerted  upon  European  civilization  an  influence 
which  never  could  have  been  exercised  by  the  latter.  It  is  un- 
philosophical  to  attack  Justinian  for  his  repeated  changes,  for 
the  modification  of  the  Digests  and  the  Institutes  by  the  Code, 
and  the  modification  of  the  Code  by  the  NovellfBy  amendments 
that  nullified  each  other ;  while  his  detractors  do  not  scruple  to 
add  to  this  charge  of  irresolution  the  calumny  that  he  divided 
with  Tribonian  the  proceeds  derived  firom  an  in&mous  traffic  in 
the  sale  of  judgments,  and  even  of  laws.  As  a  matter  of  &ct 
he  accomplished  a  great  work. 


Section  CXII. 

Tribonian  or  Tribunian. 

666.  From  more  than  one  historian  of  this  period  we  learn 
that  Tribonian  excited  a  revolt  by  his  exactions  when  minister, 
and  that  the  emperor,  in  order  to  appease  the  sedition,  was 
obliged  to  banish  him  for  a  time.  As  a  jurist  he  possessed  a 
varied  stock  of  information ;  he  was  well  versed  in  the  study  of 
the  ancient  writers  upon  jurisprudence,  and  had,  beyond  doubt, 
an  exceedingly-weU  stocked  library  at  his  disposal,  for  of  the 
2,000  volumes  collected  for  the  composition  of  the  Digest,  the 
acquisition  of  which  must  have  involved  an  enormous  outlay, 
and  of  which  many  must  have  been  unobtainable,  the  greater 
part  were  furnished  firom  his  own  collection.  Justinian,  in  one 
of  his  constitutions,  styles  him  the  minister  of  all  his  legislative 
work  {legitimum  operis  nostri  ministrum).  It  was  he  who  sug- 
gested projects  and  provisions  {suggerente  nobis  Triboniano), 
and  who  directed  the  composition  of  the  whole.  And  it  is  to 
him  that  to  a  great  extent  must  be  attributed  the  merits  and 
defects  of  this  work.  And,  certainly,  his  vast  erudition,  and  his 
assiduous  references  to  the  writings  of  the  great  Roman  jurists, 
had  not  narrowed  his  mind;  for  notwithstanding  the  respect 
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which  he  professed  for  them^  and  his  attachment  to  what  was 
obsolete  in  their  systems^  he  knew  how  to  raise  himself  to  a  level 
with  the  new  order  of  things.  He  has  left  the  traces  of  this  in 
his  laws^  especially  in  the  NovelltB^  and  this  to  us  is  the  greatest 
proof  of  his  intellectual  power.  After  his  death,  which  took 
place  A.D.  543,  the  number  of  Novellce  published  by  Justinian 
decreased  to  such  an  extent,  that,  though  the  number  during 
the  life  of  Tribonian  extended  in  the  space  of  the  first  eight 
years  immediately  following  the  second  edition  of  the  code  to 
about  one  hundred  and  twenty-five,  reckoning  only  those  the 
dates  of  which  we  are  able  to  determine,  only  twenty-one  appear 
after  the  death  of  Tribonian  in  a  period  of  twenty-two  years. 


Section  CXIII. 
Theophilus  and  some  otheb  Pbofessors  of  Law. 

666.  Theophilus,  who  was  a  professor  of  law  at  Constanti- 
nople, took  part  in  the  compilation  of  the  first  Code,  the  Digest 
and  the  Institutes.  One  of  his  works  which  we  possess,  and 
which  is  of  great  value,  is  a  Greek  paraphrase  of  the  Institutes, 
in  the  preparation  of  which  he  took  part.  It  is  true  that 
attempts  have  been  made  to  show  that  this  Greek  paraphrase 
was  not  made  by  him.  The  groundlessness  of  this  objection  is 
established  in  the  opinion  of  all  students  of  Roman  law  who 
accord  to  the  conamentaries  of  Theophilus  the  credit  they 
deserve. 

667.  The  preliminary  constitutions  of  Justinian,  relating  to 
the  composition  and  to  the  promulgation  of  his  laws,  mention 
as  having  taken  part  in  their  elaboration  three  other  professors  : 
1st.  Dorotheus,  of  the  school  of  Berytus,  who  worked  at  the 
Digest,  the  Institutes  and  the  2nd  edition  of  the  Code — the 
constitutions  say  of  him,  that  it  was  in  consequence  of  the  great 
reputation  which  he  enjoyed  at  Berytus  and  the  &me  that  he 
had  acquired  that  the  emperor  simmioned  him  to  take  part  in 
his  work;  2nd.  Anatolius,  also  a  professor  of  Berytus;   and 
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3rd.  Cratinus,  a  professor  at  Constantinople,  who,  however, 
only  assisted  in  the  preparation  of  the  Digest. 

568.  We  must  not  omit  to  notice  the  great  dignity  which 
attached  to  the  office  of  public  professor  of  law  {Professor  legi- 
timcB  scienttce  constitutusy  Juris  interpres  constitutuSy  Antecessor  ^ 
Magistery  Legum  vel  Juris  doctor y  Leges  discipulis  tradensy 
Optimam  legum  gubernationem  extendensy  All  four  occupied 
among  the  nobility  of  the  Lower  Empire  the  elevated  rank  of 
lUustres,  In  the  composition  of  the  first  Code,  A.D.  528,  Theo- 
philus  only  appears  as  clarissimus:  after  this,  however,  he 
always  appears  with  the  higher  title  of  vir  illustris.  He  had 
been  a  knight  of  the  sacred  consistorium,  Dorotheus  was  a 
quaestor,  and  Cratinus  was  a  knight,  comes  sacrarum  largi- 
tionum.  We  need  not  pause  to  enumerate  the  epithets  lauda- 
bilisy  optimusy  facundissimusy  magnijicusy  magnificentissimuSy 
and  the  other  complimentary  titles  heaped  upon  them  by  oriental 
usage. 

569.  As  their  successor  in  the  school  of  law  at  Constantinople 
Julian  distinguished  himself  as  the  author  of  the  abridgment 
of  the  NovellcB  in  Latin  which  we  possess. 

The  mention  of  these  professors  leads  us  to  say  a  few  words 
upon  the  subject  of  legal  education. 


Section  CXIV. 

The  teaching  of  Law  before  and  after  Justinian. 

570.  A.D.  533.  On  the  same  day  that  Justinian  promul- 
gated the  Digest  by  two  constitutions,  in  Latin  and  Greek, 
which  were  addressed  to  the  senate  and  to  the  entire  nation,  he 
addressed  a  third  to  eight  professors  of  the  law  of  the  empire, 
who  were  individually  mentioned,  with  the  view  of  indicating 
the  course  that  they  should  thenceforth  pursue  in  their  instruc- 
tions. 
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671.  Legal  education  had  undergone  various  changes.  We 
have  described  its  character  as  connected  with  the  great  jurists 
of  the  republic.  It  then  depended  on  the  diligence  of  the 
pupils  who  attached  themselves  to  a  jurist  as  their  master,  and 
who  derived  instruction  by  imitating  the  example  of  their  pre- 
ceptor. These  practical  lessons  were,  when  necessity  required 
it,  accompanied  with  explanation ;  in  fact  the  course  pursued 
was  somewhat  similar  to  that  of  medical  students  of  our  day, 
who  accompany  and  observe  the  practice  of  a  great  surgeon,  or 
to  that  of  a  young  artist  who  patiently  watches,  in  the  studio  of 
his  master,  his  mode  of  operation.  In  due  course  the  habit  of 
lecturing,  which  practice  had  become  prevalent  by  the  time  of 
Cicero,  was  supplemented.  And  in  this  way  theory  and  prac- 
tice had,  to  a  greater  or  less  extent,  become  united.  The 
teaching  of  Tiberius  Coruncanius  and  others  is  described  by 
Pomponius.*  It  is  when  speaking  of  this  instruction  that 
Cicero  observes,  "  Jus  civile  semper  pulchrum  fuit  docere ; 
hominumque  clarissimorum  discipulis  Jloruerunt  domus,^^  At 
the  beginning  of  the  empire,  still  adhering  to  this  practice  of 
combining  theoretical  and  practical  instruction,  they  laid  greater 
stress  upon  teaching  and  upon  the  reading  of  legal  works,  which 
by  this  time  had  greatly  multiplied.  This  was  the  method  of 
Labeo's  system  of  instruction,  who  divided  his  time  between 
literary  labours  and  study  in  the  country,  and  reading  with  the 
studiosi  in  town.  These  studiosi  were  advanced  students,  as 
distinguished  fix)m  another  class,  the  auditores,  and  were,  in 
&ct,  already  in  practice,  but  under  the  direction  of  their  master, 
answering  to  the  stagiaires^  or  law  students,  of  France.  The 
system  of  Sabinus  was  also  on  this  model. 

When  Pomponius  said  concerning  this  jurist  that,  not  having 
pecimiary  resources  of  his  own,  he  was  chiefly  supported  by  his 
auditores^  it  must  not  be  understood  as  indicating  that  he  was 
paid  any  common  school  fees,  but  that  the  sums  given  to  him 
were  marks  of  respect  tendered  by  appreciating  pupils  to  an 
eminent  and  esteemed  professor.     At  the  time  of  Paul,  Ulpian 

*  Dig.  1,  2,  De  or\g.  jur,^  2,  §  40  Pomp. :  "  Huic  nee  amplcB  facnltates 
to  47.  fneront,  sed  plnrimam  a  snis  anditori- 

■  Dig.  1,  2,  2?tf  orig.  jnr,,  2,  §  47,  f.      bus  sustentatus  est." 
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and  Modestinus,  this  method  of  initiation  into  legal  mysteries, 
to  which  such  men  as  Papinian  had  given  great  eclat,  was 
drawing  to  a  close,  inasmuch  as  the  series  of  classical  jurists 
was  entirely  at  an  end.  Ulpian,  who  designates  Modestinus 
studiosus  meusy  is  perhaps  the  last  example  of  any  importance ; 
but  at  a  given  period,  not  precisely  known  to  us,  men  commenced 
the  profession  of  law  in  the  same  way  as  that  of  philosophy  and 
literature.  This  profession  was  free  and  private,  both  in  Rome 
and  in  other  parts  of  the  empire,  and  we  find  from  a  fragment 
of  Modestinus  that  he  secured  for  the  professors  of  law  at  Rome 
(Jegum  doctor es)  exemption  from  the  burdens  of  tutorship  and 
curatorship.^  The  honourable  character  of  this  profession  is 
duly  estimated  by  Ulpian,  who  refused  to  allow  professors,  Jwrt* 
civilia  professoribusy  access  ordinary  or  extraordinary  to  the 
praetor  for  the  recovery  of  the  honorarium  which  was  due  to 
them  from  their  pupils,  upon  the  ground  that  the  science  of 
civil  law  was  too  sacred  a  thing  to  suffer  from  being  estimated 
or  dishonoured  by  money  payment,  and  that  remuneration 
might  be  honourably  accepted,  but  that  it  could  not  be  de- 
manded.' It  was  to  this  private  instruction  that  the  stationes 
jus  publice  docentium  aut  respondentium  belonged, — a  species  of 
classes  for  the  teaching  of  law  or  for  consultation  (the  word  was 
also  employed  to  signify  "  shops  "),'  to  which  Aldus  Gellius  refers 
in  the  time  of  Antoninus  Pius,  which  existed  in  certain  numbers 
at  Rome,  and  where  the  discussion  was  being  carried  on  in  all 
of  them,  at  the  time  of  which  Aulus  Gellius  was  speaking,  upon 
the  question  raised  by  a  recent  event,  whether  a  quaestor  could 
be  summoned  in  jus  before  the  praetor.*  At  a  later  period,  in 
the  Lower  Empire,  a  system  of  public  instruction,  independent 
of  private  instruction,  came  into  vogue,  that  is  to  say,  a  system  of 

*  Big.  27,  1,  De  ewcus,,  6,  §  12,  f.  '  Big.  42,  4,  Qwih.  ex  eau$,  in  post.. 
Modest.  7,  §  13,  f.  Ulp. :  **  In  foro  .    .    .  circa 

•  Dig.  50,  13,  De  extraord.  eognU.,  colnmnas  ant  stationes  so  occultet." 
1,  §  5:  **Proinde  ne  juris  quidem  47,  10, />tf  i/y  wr.,  17,  §  7 :  "Adstatio- 
civilis  professoribus  jns  dicent :  est  qni-  ncm  tcI  tabernam." 

dcin  res  sanctissima  civilis  sapieutia:  *  Aal.   Ocll.   xiii.   18:   '^Qaiesitam 

BC'd  qaro  pretio  nuromario  non  sit  sesti-  eane   memini  in  plerisque  Roma)  sta^ 

manda,  nee  deshoncstanda,  dnm  in  judi-  tionibns  jns  pnblicc  docentiam  ant  re- 

cio  honor  petitur,  qui  in  ingrcssn  sacra-  Bpondcntium^an  qnffistorPopnIiRomaQi 

menti  offcrri  dcbuit:   qnicdiim  enini,  ad   praetorem  in    jns  vocari    posset" 

tamctsi  honestc  accipiantar,  inhoncste  Anlns  Oellins  clenches  the  question  by 

tamcn  pctuntur."  a  passage  from  Vairo. 
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authorized  public  instruction.  It  is  more  than  probable  that 
Kome  had  one  of  these  schools  before  they  were  established  in 
Constantinople^  in  which  studies^  which  the  Komans  called 
liberal  studies^  were  conducted;  but  we  do  not  possess  any 
documentary  evidence  as  to  the  organization  of  this  school^ 
nor  as  to  the  various  branches  of  study  pursued  in  it.  We 
only  find  in  the  Theodosian  Code,  under  the  title  De  studiis 
liberalibus  urbis  Rom<B  et  ConstantinopolitancBy  A.D.  370,  a  con- 
stitution of  the  emperors  Valentinian  I.,  Valens  and  Gratian, 
concerning  the  discipline  to  be  observed  by  the  students;  in 
which,  after  enjoining  on  the  students  to  be  punctual  at  their 
classes,  to  take  care  not  to  acquire  a  character  in  anyway 
disgraceM  or  disreputable,  to  avoid  associates  of  questionable 
reputation,  it  proceeds  to  forbid  the  too  frequent  resort  to 
places  of  amusement  and  taking  part  in  boisterous  banquets ; 
and  adds,  that  those  amongst  them  who  do  not  conduct  them^ 
selves  with  the  propriety  that  a  liberal  profession  demands  shall 
be  publicly  scourged,  banished  the  town,  and  sent  back  to  their 
homes.* 

This  constitution  does  not  appear  in  the  Code  of  Justinian, 
in  which  we  only  find  one  that  was  issued  fifty-five  years  afl:er- 
wards,  A.i>.  425,  by  Theodosius  II.  and  Valentinian  III., 
regulating  the  organization  of  the  public  school  at  Constan- 
tinople, with  its  thirty-one  professors,  two  of  whom  were  pro- 
fessors of  law. 

672.  At  the  time  of  the  promulgation  of  the  Digest,  the 
second  edition  of  the  Code,  and  the  first  fifty  or  sixty  JVovellcB, 
Bome  was  in  the  hands  of  the  Ostrogoths ;  it  was  not  till  537 
that  the  keys  of  that  city  were  carried  to  Constantinople,  nor 
tiU  654  that  Italy  was  reconquered  by  Justinian ;  but  we  know 
that  the  emperors  of  the  East  acted  towards  those  portions  of 
the  empire  which  were  occupied  by  the  invading  Germans,  and 
especially  towards  Kome,  as  is  the  habit  with  fallen  princes,  who 
will  not  look  upon  facts  as  they  are,  and  regard  lost  rights  as 
if  still  subsisting.     Thus  in  the  laws  of ,  Justinian,  especially  in 

*  Cod.  Theod.  U,  9,  De  itttd,  liber.,  I,  const  Yalent;  Valens  and  Giat,  A.D.  870, 

I  I 
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those  which  refer  to  liberal  studies^  and  in  the  constitution 
addressed  by  Justinian  to  the  professors  of  law  throughout  the 
empire,  Rome  continues  to  be  mentioned  as  if  it  was  still  the 
Urbs  regiuy  whose  institutions  and  privileges  served  as  the  type 
of  those  of  Constantinople.  In  reaUty  the  constitution  of 
A.D.  533,  at  the  moment  at  which  it  was  promulgated,  only 
actually  affected  the  schools  of  the  East,  viz.,  those  of  Con* 
stantinople  and  Berytus.  The  allusion  to  Kome  was  merely 
nominal,  and  introduced  to  maintain  the  imperial  pretensions, 
and  in  anticipation  of  a  fiiture,  and  the  eight  professors  of  law 
who  are  mentioned  all  belonged  to  the  schools  of  Constantinople 
and  Berytus.*  Of  these  eight  professors,  seven  were  illustres, 
the  eighth  was  simply  styled  vir  diseriissitnus. 

673.  In  order  to  gather  more  accurately  the  details  of  this 
constitution  concerning  instruction  in  legal  matters,  both  an- 
terior and  posterior  to  its  promulgation,  we  shall  follow  our 
usual  system  of  analysis. 

"  To  the  professors  {Antecessoribus),  Theophilus,  Doro- 
theus,  Theodosius,  Isodorus,  Anatolius,  Thalleleonus, 
Cratinus,  Illustres,  and  Salaminius  vir  disertisstmus, 
greeting :" 
Pr.  "  None  know  better  than  you  that  all  the  law  of  our  re- 
public has  been  revised  and  classified  in  the  four  books  of  the 
Institutes  or  Elements,  the  fifty  books  of  the  Digest  or  Pan- 
dects, and  the  twelve  books  of  the  Imperial  Constitutions.     We 
have  already  published  both  in  Greek  and  Latin  the  necessary 
constitutions,  both  to  order  the  preparation  of  these  works 
and  to  give  them  publicity.     We  now  address  you  and  your 
successors,  professors  of  the  science  of  the  law,  who  shall  be 
rightly  so  constituted  (et  omnes  postea  professores  leffitimcB 
scienticB  constituti\  in  order  briefly  to  note  the  ancient  practice 

>  The  nmnber  eiffht  is  doable  the  works,  the  four  professon,  Theophilns, 

recognized  number  of  professors  of  law.  Dorotheas,  Anatolios    and    Oatiniis, 

It  must  not  be  supposed  that  the  nam-  being  withdrawn  from  their  ordinaiy 

ber  was  increased  pennanentlj,  because  duties  for  that  period  {in  nostra  pala- 

in  the  next  year,  A.D.  534,  we  find  the  tio  introductU  i-^-^td  no$  dsdtutiiHiu), 

recognized  numbertwofor  each  school,  others  were  temporarily  appointed  to 

The  explanation  most  probably  is,  that  fill  their  place, 
daring  the  compilation  of  Justinian's 
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as  to  legal  instruction,  and  to  point  out  the  course  to  be  followed 
in  the  future. 

"  §  I.  You  know  that  of  the  immense  mass  of  law  contained 
in  two  thousand  works  (S^OOO^OOO  lines),  the  professors  have 
hitherto  confined  themselyes  to  six  works,  these  being  them- 
selves confused,  containing  much  useless  matter;  the  others 
being  either  obsolete,  or  not  procurable  by  all. 

**  The  first  year's  course  included  the  Institutes  of  Gains  and 
four  special  books:  the  first  upon  the  ancient  res  uxoria;  the 
second  upon  tutelage;  the  third  and  foiurth  upon  wills  and 
legacies.  The  whole  of  these  were  not  to  be  read,  many  parts 
being  superfluous.  The  order  of  the  perpetual  Edict  was  not 
followed,  but  pieces  were  selected  here  and  there,  the  usefid 
being  mixed  with  the  useless,  the  useless  being  in  excess. 

**  The  second  year's  course,  following  an  order  which  deserves 
to  be  called  preposterous,  because  this  immediately  followed  the 
Institutes,  included  instruction  in  the  first  part  of  the  law  (ac^ 
cording  to  the  Edict),  with  the  exception  of  certain  titles,  not 
continuous  but  partial,  and  containing  much  that  is  useless. 
Then  followed  other  titles,  including  portions  of  the  law  which 
treat  Dejudiciia  (a  small  firaction  only,  the  whole  volume  almost 
having  become  obsolete);  those  which  treat  De  rebus y  seven 
books,  having  been  discarded  either  because  they  were  inac* 
cessible  to  students  or  unfit  or  not  proper  subjects  of  instruc- 
tion. 

**  During  the  third  year  the  course  of  instruction  embraced 
those  subjects  which  had  not  been  explained  to  the  students  in 
the  first  years  in  either  work  De  rebus  or  Dejudiciisy  after 
which  the  pupils  were  introduced  to  the  glorious  Papinian  and 
his  responsa.  Of  the  nineteen  books  of  which  these  responsa 
are  composed,  eight  only  were  used  as  subjects  of  instruction, 
and  these  only  partially. 

**  The  fourth  year's  course  included  instruction  in  subjects 
already  detailed.  The  students  repeated  the  responsa  of  Paul, 
not,  indeed,  in  a  complete  form,  but  in  an  extremely  discon- 
nected manner,  no  order  whatever  being  observed. 

^^  Thus,  in  four  years,  the  whole  of  the  ancient  learning  was 
exhausted;  and  if  we  calculate,  we  shall  find  that  of  this  im« 
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mense  quantity  of  laws,  in  all  three  million  lines,  scarcely  six 
thousand  were  introduced  to  the  notice  of  the  student, 

**§  II.  The  miserable  deficiency  of  this  system  has  been 
apparent  to  us,  and  we  have,  therefore,  placed  in  the  hands  of 
all  who  desire  to  avail  themselves  of  it  those  treasures  which, 
when  arranged  by  you,  are  calculated  to  make  your  pupils 
learned  jurists. 

"  During  the  first  year  let  them  learn  our  Institutes,  which 
have  been  derived  from  the  ancient  source  of  the  old  Institutes, 
and  reduced  to  a  simple  and  intelligible  form  by  Tribonian,  a 
man  of  transcendant  genius,  and  two  of  your  number,  Theophilus 
and  Dorotheus,  illustrious  professors.  The  remainder  of  the 
year  is  to  be  occupied  with  that  which  logically  follows,  viz. 
the  first  portion  of  the  laws,  called  by  the  Greeks  xpwra  (pre- 
liminary books  1,  2,  3  and  4  of  the  Digest). 

*^  The  students  are  no  longer  to  use  the  old,  frivolous  and 
ridiculous  appellation  of  Dupondii  (students  of  the  double  as, 
ironically  of  two  sous);  they  will  be  called  Justinianani  novL 
Let  those  who  aspire  to  the  science  of  law  bear  for  the  first  year 
our  name,  inasmuch  as  the  first  volume  of  our  work  is  placed 
in  their  hands.  They  heretofore  have  borne  a  name  answering 
to  the  ancient  conftision  of  laws;  but  since  the  laws  have  been 
presented  to  them  in  a  clear  and  lucid  manner,  it  has  become 
necessary  to  exchange  this  name  for  a  more  honourable  one. 

"  §  III.  During  the  second  year  we  sanction  the  use  of  the 
name  edictalesy  given  to  them  in  allusion  to  the  Edict:  as 
students  of  the  Edict,  they  shall  be  instructed  in  this,  or  rather 
in  the  seven  books  {DeJudiciiSf  lib.  5  to  11  of  the  Digest),  or  in 
eight  books  {De  rebus^  lib.  12  to  19  of  the  Digest),  according 
to  the  opportunity  that  the  professor  shall  have  of  selecting 
either  subject,  so  it  be  done  without  confiision.  These  books, 
whether  De  judiciis  or  De  rebus ^  must  be  explained  completely 
and  in  their  order,  without  any  omission  whatsoever,  inasmuch 
as  everything  has  been  arranged  in  them  in  excellent  order,  and 
nothing  will  be  found  there  that  is  useless  or  obsolete.  To 
these  let  there  be  added  four  books,  at  discretion,  taken  ftom 
the  fourteen  relative  to  specialities,  one  of  the  three  treating 
.upon  dower  (lib.  23,  24  and  25  of  the  Digest);  one  of  the  two 
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treating  upon  tutelage  and  curatorship  (lib.  26  and  27  of  the 
Digest);  one  of  the  two  upon  wills  (lib.  28  and  29  of  the 
Digest) ;  and  one  of  the  seven  treating  upon  legacies,  Jideicom- 
missa  and  their  accessories  (lib.  30  to  36  of  the  Digest) ;  the  ten 
remaining  books  of  the  fourteen  being  reserved  for  a  convenient 
occasion,  for  it  is  impossible,  in  the  second  year's  course,  for  the 
professor  to  take  the  whole  fourteen. 

"  §  IV.  The  third  year's  course  shall  include  either  the  books 
Dejudicils  or  De  rebusy  according  as  the  professor  has  adopted 
one  or  other  in  the  preceding  year.  After  this,  three  courses 
of  special  subjects :  the  book  upon  pledges  and  hypothecations 
(lib.  20  of  the  Digest) ;  the  book  upon  interest  (lib.  22  of  the 
Digest,  De  usuris) ;  the  book  upon  the  Edict  of  the  aediles ;  the 
actio  redhibitoriay  evictions  and  stipulationes  dupli;  subjects 
which  were  placed  in  the  latter  part  of  the  Edict,  but  which  we 
have  transposed  in  order  that  they  may  be  more  approximate  to 
the  subject  of  sale,  with  which  they  are  intimately  connected. 
These  three  books  shall  be  taught  conjointly  with  the  reading 
of  the  most  ingenious  Papinian.  The  students  shall,  in  their 
third  year,  learn  to  recite  his  works,  in  fragments,  upon  various 
subjects.  As  to  you,  the  illustrious  Papinian  will  furnish  re^ 
markable  lessons,  derived  not  merely  from  the  nineteen  books 
of  his  responsay  but  also  from  the  thirty-seven  books  of  his 
questions,  from  the  double  volmne  of  his  definitions,  from  his 
book  upon  adultery,  and  from  almost  the  whole  of  his  works 
which  are  distributed  throughout  our  Digest. 

"  In  order  that  the  students  in  their  third  year,  who  were 
formerly  called  PapinianistSy  may  not  lose  the  name  and  tlie 
fete^  the  study  of  his  works  has  been  introduced  into  this  third 
year,  for  we  have  supplemented  the  book  upon  hypothecation 
by  the  reading  of  the  great  Papinian :  thus  the  students,  rightly 
deriving  their  name  of  PapinianistSy  in  which  they  rejoice, 
and  which  is  to  be  retained,  shall  continue  to  celebrate  theyXfe, 
to  which  they  have  been  accustomed,  upon  their  entrance  upon 
the  study  of  his  laws,  in  order  that  the  memory  of  the  sublime 
Papinian,  of  praefectorial  dignity,  may  endure  for  ever. 

"  §  V.  During  the  fourth  year  the  students  shall  preserve 
the  name  derived  from  the  Greek  Xurag  (licentiates)  as  hereto- 
fore.   In  the  place  of  the  responsa  of  Paul,  eighteen  books  put  of 
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the  twenty-three  which  they  were  in  the  habit  of  redtbg  in 
a  partial  and  conAised  manner,  let  them  learn  to  read  frequently 
the  ten  books  of  the  specialities  out  of  the  fourteen  to  which 
we  have  already  referred,  from  which  they  will  derive  greater 
benefit  than  from  the  responsa  of  Paul.  Thus  the  seventeen 
books  which  we  have  composed  upon  the  specialities,  forming 
the  fourth  and  fifth  parts  of  our  Digest,  will  have  been  acquired 
by  them,  and  from  the  commencement  of  their  studies  they  will 
have  learned  in  all  thirty-six  books ;  as  to  the  remaining  four- 
teen books,  which  constitute  the  sixth  and  seventh  parts  of  the 
Digest,  let  them  be  so  explained  as  to  enable  them  to  study 
them  afterwards  in  private,  and,  when  required,  to  be  able  to 
cite  them  in  coiui}. 

**  During  the  fifth  year,  when  they  enjoy  the  name  of 
ProlytiBy  if  aft«r  having  been  well  grounded  in  the  subjects 
already  indicated,  they  devote  themselves  to  the  reading  and 
thorough  understanding  of  the  constitutions  contained  in  our 
Code,  they  will  lack  nothing  of  the  science  of  the  law. 

"  §  VI.  Thus  may  they  succeed  in  becoming  great  orators, 
satellites  of  justice  and  powerful  advocates  or  judges — ^happy 
in  aU  places  and  in  all  ages. 

"  §  VII.  Instruction  shall  be  given,  as  our  imperial  prede- 
cessors have  directed,  in  the  royal  cities  only  (Rome  and  Con- 
stantinople), and  at  the  lovely  city  of  Berytus,  which  indeed 
well  merits  the  appellation  of  *  nursery  of  the  laws,'  but  in  no 
other  place.  We  have  been  informed  that  in  Alexandria, 
Caesarea  and  in  other  cities  ignorant  men  have  imparted 
q)uriouB  instruction  to  their  pupils ;  these  we  prohibit^  and 
those  who  shall  be  so  presumptuous  as  to  constitute  themselves 
professors  of  law,  otherwise  than  in  the  royal  cities  or  Berytus, 
shall  be  liable  to  a  penalty  of  twenty-one  pounds  of  gold,  and 
to  be  expelled  from  the  city,  where  they,  instead  of  having 
taught  the  law,  have  contravened  the  law." 

§  VIII.  continues  the  same  provisions  as  in  the  preceding 
constitutions  against  copyists,  who,  in  the  MS.  of  Justinian, 
should  use  signs  or  abbreviations;  the  penalty  being  double 
the  value  of  th6  work  payable  to  any  person  who  purchases 
these  productions  in  good  fiiith. 

'*  §  IX.  No  one  following  the  legal  course  shall  dare,  either 
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in  this  Bublime  city  or  at  Berytus,  to  permit  any  unworthy 
tricks  or  other  practices,  the  effect  of  which  might  be  injurious, 
nor  to  commit  any  other  malpractices  in  respect  of  their  pro- 
fessors or  their  fellow  pupils,  particularly  in  connection  with  the 
jimior  pupUs."  (It  appears  that  the  practice  of  the  senior 
students  imposing  on  the  juniors  vexatious  or  oppressive  tasks, 
a  practice  which  has  been  kept  up  to  our  own  time  in  many 
even  of  the  best  of  our  schools,  had  a  very  early  origin.) 
"  How  is  it  that  such  disgrace&l  conduct  can  be  called  a  game  ? 
For  our  part  we  will  not  tolerate  it.  Let  the  soul  be  first  ele- 
vated, the  language  will  follow!"  (Saint  Augustine,  in  his 
Confessions  (v.  8),  relates  the  &ct  of  his  quitting  Carthage, 
notwithstanding  the  great  grief  of  his  mother,  chiefly  on  ac- 
count of  the  unrestrained  licence  of  the  students,  whose  lawless 
conduct  would  have  entailed  heavy  punishments  had  they  not 
been  screened  by  traditional  custom,  and  of  his  going  to  Kome, 
having  heard  that  such  practices  were  not  permitted  amongst 
the  students  of  that  city.^  This  was  about  the  year  372,  shortly 
after  the  constitution  of  370  had  commenced  to  take  effect  in 
the  schools  of  Kome  and  of  Constantinople.) 

"  §  X.  The  urban  praefect  at  Constantinople,  and  at  Berytus, 
the  president  of  the  Phoenician  marine,  the  bishop  and  the  pro- 
fessors of  law,  are  charged  with  the  observance  of  all  these 
instructions. 

**  §  XI.  Commence  then  to  give,  imder  the  direction  of  God, 
instructions  in  the  laws.  Open  up  the  road  that  we  have  dis- 
closed. Make  good  officers  of  justice  and  of  the  state,  and  may 
honour  attend  you  through  aU  ages — you  who  have  had  the 
good  fortune  to  see  in  your  own  time  changes  in  the  state  of 
the  laws  equal  to  what  is  related  by  Homer  of  Glaucus  and 

Diomede. 

** '  Gold  for  copper,  centuries  for  decades.' 

^^  Given  at  Constantinople  the  17  th  of  the  kalends  of  Januaiy, 
in  our  third  consulate"  (10th  December,  A.D.  533). 

>  S.  AngustiD,    Qff^esiions,   ▼.  8:  perans  licentia  scholasticomm  .    .    . 

''Qaodandiebamqnietiasibi  (at  Borne)  Malta  iojurioea  facinnt,  mira  hebeta- 

Btndere  adolescentes,  et  ordinatiore  dis-  dloe,  et  panienda  legibos,  nisi   oon- 

cipliniB  coertione  sedan  .    .    .  Contra  snetado  patrona  sit" 
apad  Carthaginem  foeda  est  et  intern- 
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674.  The  tenth  paragraph  of  this  constitutioii  shows  us, 
both  by  its  contents  and  by  the  mention  of  the  magistrates 
charged  with  the  execution  of  the  duty,  that  two  schools  only, 
viz.  those  of  Constantinople  and  Berytus,  were  recognized. 
Home  at  this  time  was  in  the  hands  of  the  Ostrogoths,  and  is 
only  incidentally  referred  to.  A  public  school,  however,  had 
been  maintained  there  by  a  foreigner,  Cassiodorus,  who,  as 
minister  and  favourite  of  Theodoric,  had  assisted  this  conqueror 
in  the  preservation  of  Koman  civilization  in  Italy,  and  who, 
during  the  minority  of  his  successor  and  grandson,  Atalaric, 
had  retained  the  same  functions.  Amongst  many  other  works, 
he  has  left  a  collection  of  letters,  in  which  we  find  a  large 
number  of  minutes  and  rules  concerning  the  administration. 
He  relates,  that  towards  the  end  of  the  reign  of  Atalaric,  who 
died  A.D.  534,  an  ordinance  was  promulgated  relating  to  this 
school  at  Rome  {schola  liheralium  lttterarum\  in  which  are 
mentioned,  in  addition  to  the  professors  of  grammar  and  rhetoric 
{grammaticus — grammaticorum  schola;  orator — doctores  elo^ 
ywenft'tp),  those  of  jurisprudence  {nee  nan  et juris  expositor);^  and, 
finally,  we  find  twenty  years  later,  A.D.  554,  at  the  period  when 
Italy  was  reconquered,  Justinian  preserving  to  these  professors 
of  Rome  {grammaticis  ac  oratoribusy  vel  etiam  medicis,  vel 
jurisperitis)y  the  privileges  conceded  them  by  Theodoric  {quam 
et  Theodoricus  dare  solitus  erat),^ 

With  this  change  of  rule  a  corresponding  change  in  the 
instruction  given  in  the  public  school  at  Rome  became  neces- 
sary. Whereas  those  texts  hitherto  used  were  compiled  fix)m  the 
works  of  the  classical  jurists  of  Rome  sanctioned  by  the  lex  de 
responsiSf  the  codes  of  Gregorian,  of  Hermogenian,  of  Theo- 
dosius,  and  the  Novellce  subsequent  to  this  Code,  to  which  were 
doubtless  added  the  compilations  contained  in  the  edict  of  Theo* 


>  Cassiodorus,  Var,,  ix.  21.  postenun  etiam  dari  prsDcipimas :  sicat 

*  The  pragmatic  sanction  of  Jnsti-  etiam  annonas,  qaie    grammaticis  ac 

nian  which  has  heen  transmitted  to  ns  oratoribns,  yel  etiam  medicis,  vel  jnris- 

in  an  analysis  of  the  Epitome  of  Julian,  peritis  antea  dari  solitnm  erat,  et  in 

and  which  appears  in  the  editions  of  postemm  snam    professionem  scilicet 

the  Corpus  iwrii  after  the  Novellts  of  exercentibns  erogari  prtecipimns,  qna- 

Tiberius,  ch.  22:   *'Annonam  etiam,  tenus  juvenesliberalibus  studiis  emditi 

qnam  et  Theodoricus  dare  solitus  erat,  per    nostram    Rempublicam    floreant 

et  noB  etiam  Romanis  Indulsimus,  in  (a.d.  654}." 
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done — ^whereas  instruction,  based  upon  these  texts,  was  in  all 
probability  given  as  described  by  Justinian  in  the  period  anterior 
to  his  own — with  his  accession  it  became  necessary  to  add  or 
to  substitute  the  Institutes,  the  Digest  and  the  second  edition  of 
the  Code,  the  promulgation  of  which  he  had  ordered  to  be  made 
in  Italy,  and  to  be  taught  in  the  order  prescribed  by  the  con- 
stitution of  A.D.  533,  relating  to  the  reformed  method  of  giving 
legal  instruction.  And,  finally,  we  have  introduced  the  law  of 
the  Novellce  and  the  Epitome  of  Julian,  which  appeared  at  a  later 
date,  either  during  the  life  or  shortly  after  the  death  of  Justi* 
nian.  This  Epitome  was  a  Latin  abridgment  of  the  Novella, 
which  constituted  a  portion  of  the  instruction  given  in  the 
schools,  and  which  was  widely  circulated  throughout  Italy. 

676.  We  have  now  arrived  at  the  point  which  serves  as  a 
limit  to  this  work.  Our  labours  must  end  with  the  legislative 
measures  of  Justinian,  and  all  that  remains  to  us  is  to  cast  a 
final  glance  at  the  institutions  of  the  empire,  in  order  to  realize 
in  their  entirety  the  changes  which  have  been  wrought  since 
the  time  of  Constantine. 


GENERAL  SURVEY  OF  THE  PRECEDING  PERIOD. 
The  External  Situation  op  Constantinople. 

676.  This  title  sufficiently  indicates  that  the  nations  which 
had  gathered  upon  the  fi*ontiers  of  the  empire^  menacing  its 
provinces  with  invasion,  had  achieved  their  work.  It  recalls 
to  our  mind  the  migration  of  Constantine  with  his  court  to  a 
new  capital,  and  the  division  of  the  Roman  people  into  two 
empires ;  the  hordes  of  barbarians  crowding  firom  the  north  to 
the  south,  and  the  disappearance  of  the  Western  Empire. 

Under  the  reign  of  Justinian  the  victorious  arms  of  Behsarius 
and  Narses  for  awhile  reconquered  the  shores  of  Afiica,  Sicily, 
and  Italy.  That  which  was  the  republic  of  Rome  was  now 
the  exarchate  of  Ravenna. 

The  Bulgarians,  the  Persians,  the  Avars,  and  tribes  emanating 
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from  Thrace^  had  descended  upon  the  Eastern  Empire.  Beli- 
sarius,  time  after  time^  had  repulsed  them,  but  his  victories  had 
no  permanent  effect.  The  siurounding  nations,  among  whom 
were  some  who  received  tribute  from  the  Emperor  of  Constan- 
tinople, were  ever  ready  to  make  fresh  invasions. 

The  Jus  Publicum. 

677.  The  emperor  was  paramount,  the  people  and  the  army 
powerless. 

The  patricii,  the  bishops,  the  lurban  praefect,  the  prsetorian 
prasfect,  the  quaestor  of  the  sacred  palace,  the  officers  of  the 
household,  the  knights  of  the  consistorium,  all  illustreSy  specta- 
biles  or  clarissimiy  formed  the  imperial  cortdge.  These  officials 
were  simply,  all  of  them,  his  most  submissive  subjects.  The 
senate  was  reduced  to  a  species  of  tribunal,  the  consulate  to  a 
mere  date ;  for  from  his  palace  the  Emperor  declared  war  or 
dictated  the  terms  of  peace,  levied  taxes,  promulgated  laws, 
appointed  or  deposed  magistrates,  condemned  or  pardoned  his 
subjects.  The  legislative  department  of  the  empire,  the  judicial, 
the  executive,  were  all  in  his  hands. 

There  was  no  wiU  save  that  of  the  prince,  and  the  corpus 
juris  published  by  Justinian  is  but  a  collection  of  ancient  laws 
modified  to  suit  the  imperial  whim. 

There  was  no  justice  except  that  which  was  rendered  or 
caused  to  be  rendered  by  the  prince.  The  number  of  praetors 
was  reduced  to  three,  and  their  power  was  eclipsed  by  that  of 
the  urban  praefect,  the  praetorian  praefect,  and  numerous  other 
officers. 

678.  Criminal  Matters.  —  A  fex,  or  a  plebiscitum,  no 
longer  served,  as  in  the  time  of  the  republic,  as  the  basis  of  an 
accusation.  The  prosecutor  caused  his  charge  to  be  written  in 
the  presence  of  a  magistrate ;  at  Constantinople  before  one  of 
the  superior  officers,  according  to  the  nature  of  the  offence,  and 
in  the  provinces  before  the  rector,  the  president  or  the  praefect 
of  the  provincial  praetorium.  This  magistrate  constituted  the 
tribunal,  and  investigated  the  case.  The  senate  took  cognisance 
of  certain  cases,  the  emperor  himself  of  a  great  munber. 
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679.  Civil  Matters.— From  the  time  of  Diocletian,  and 
especially  after  the  constitution  of  Constantius,  after  that  of 
Theodosius  and  of  Yalentinian,  solemn  judicial  formulae  were 
dispensed  with,  even  by  way  of  fiction,  and  there  no  longer 
existed  any  necessity  to  solicit  the  actio  from  the  praetors  («m- 
petrare  actionem)  \  the  separation  between  the  jus  and  the 
judicium  was  no  longer  observed,  and  all  trials  were  now 
extraordinariay  that  is  to  say,  in  every  case  the  magistrate  him- 
self tried  and  determined  the  case.  The  plaintiff  presented 
himself  before  him ;  the  proceeding  commenced  by  the  allega- 
tion of  his  claim  and  the  assertion  of  his  right  (editio).  After 
a  certain  delay  came  the  in  jus  vocare,  and  the  case  was 
argued  by  the  advocates  {causidici^  togatiy  advocati),  and  the 
judge  decided  it  by  the  evidence  submitted  to  him.  He  also 
looked  after  the  execution  of  his  judgment.  In  this  way  he 
united  in  himself  aU  the  powers  which  were  previously  distinct 
--^jurisdiction  imperium,  judicium. 

680.  The  system  of  administration  outside  the  limits  of  the 
capital  was  entirely  that  established  by  Constantine.  The 
praefectures  were  divided  into  dioceses,  and  the  dioceses  into 
provinces,  which  were  under  the  direction  of  praefects,  vicars, 
rectors  and  presidents.  The  bishops  wielded  great  authority : 
but  each  city  had,  in  addition,  its  decurions  and  its  municipal 
magistrates :  the  office  of  the  Defensores  civis  had  fallen  into 
discredit,  and  Justinian,  in  one  of  his  NovellcB,  endeavoured  to 
replace  it  on  its  former  basis.  It  is  to  this  tribunal  that  matters 
of  minor  importance  were  referred. 

The  Jus  Sacrum. 

681.  The  profession  of  Christianity  had  been  at  one  time  a 
crime  which  was  punished  by  the  emperors ;  at  the  period  of 
which  we  are  now  treating  it  was  paganism  which  was  pro- 
scribed, and  all  who  did  not  profess  orthodox  opinions  were 
liable  to  severe  penalties.  They  constituted,  indeed,  a  repro- 
bated class,  and  Christians  believed  themselves  contaminated 
by  contact  with  an  apostate,  a  heretic,  a  Jew  or  a  pagan^  wprds 
which  have  descended  to  us  as  synonymous  with  infamy. 
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In  its  principles  and  its  code  of  moralitjj  the  religion  of 
Christ  is  superior  to  temporal  donunion^  &om  which  it  en- 
deavoured to  detach  itself^  but  forgetting  its  characteristics  so 
worthy  of  the  Deity,  its  priests  and  bishops  approximated  it  as 
closely  as  possible  to  earthly  power.  Bishops  were  elected  by 
the  sufi&rage  of  the  fidthfiil,  and  were  numbered  among  the  chief 
magistrates  of  the  empire,  and  to  their  spiritual  Amotions  were 
added  extensive  civil  powers. 

The  Church  was  enriched  by  the  gifts  of  emperors  and  their 
subjects :  it  saw  its  wealth  increase  day  by  day.  Convents  for 
women  and  monasteries  for  men  were  multiplied.  Orders  of 
monks  spread  in  every  direction.  Theological  controversy 
however  continued  to  rage  with  bitterness,  and  councils  were 
from  time  to  time  held  to  determine  disputes  which  can  never 
be  adjusted. 

The  Jus  Privatum. 
682.  Bom  with  Some  itself,  inscribed  upon  the  Twelve 
Tables,  the  primitive  civil  law  of  the  Somans  preserved  its 
character  and  all  its  republican  severity  until  the  subjection  of 
Italy.  The  principles  of  the  jus  gentium  and  the  decisions  of 
the  prsetors,  together  modified  the  system,  and  it  may  be  said 
to  have  ceased  to  exist  with  the  fidl  of  the  republic.  The 
efforts  of  legislation  were  then  directed  to  an  entirely  different 
end,— natural  justice  and  equity.  The  succeeding  age  brought 
with  it  superior  genius,  and  distinguished  jurists  succeeded  one 
another  as  if  they  had  borne  to  each  other  the  relation  of  fiither 
and  son,  and  by  their  writings  they  converted  jurisprudence  into 
a  splendid  science.  It  is  a  curious  study  to  follow  the  history  of 
original  Roman  law,  which  fell  with  the  republic,  through  its 
various  vicissitudes,  and  to  trace  it  to  its  destiny.  At  first  its 
principles  were  in  all  points  in  direct  contrast  with  the  new 
institutions,  which  were  only  introduced  by  the  aid  of  ingenious 
subtleties ;  imperial  constitutions  constantly  assailed  the  ancient 
regime^  and  the  change  of  the  capital  denationalized  it ;  from 
this  moment  we  find  old  institutions  disappearing  day  by 
day,  those  which  remain  being  less  in  harmony  with  the  pre- 
vailing manners.     Finally,  Justinian  published  an  entire  body 
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of  jurisprudence^  and  at  once  swept  away  the  greater  part  of 
the  subtleties  and  excrescences  still  existing^  leaving  little 
bejond  traces  of  primitive  legislation,  and  finished  by  annihi- 
lating by  one  of  his  NovelltB  one  of  the  most  remarkable  of 
Koman  institutions, — ^the  civil  composition  of  the  Jamilia  and 
the  rights  which  belonged  to  it. 

688.  Persons. — The  law  now  favoured  enfi-anchisement ; 
all  the  enfranchised  were  citizens,  and  the  difference  heretofore 
existing  between  them  and  the  ingenui  was  gone.  The  men 
belonging  to  a  special  class,  a  species  of  serf,  formed  a  link 
between  slavery  and  freedom.  Marital  power  {manus)  no 
longer  gave  the  right  to  sell  a  free  man  or  to  abandon  him  to 
another;  mancipum  had  disappeared;  the  paternal  power  had 
lost  nearly  all  authority  except  what  it  derives  from  nature;  the 
son  had  an  individuality  which  became  more  and  more  com- 
plete; he  was  the  proprietor  of  various  kinds  of  property  over 
which  his  father  had  no  control;  the  civil  composition  of 
families,  the  difference  between  civic  relationship  {affnatio)  and 
blood  relationship  {cognatio)  but  little  affected  the  rights  of  indi- 
viduals; and  Justinian,  by  one  of  his  Novellte,  almost  wholly 
efiaced  the  distinction. 

684.  Things  and  Peoperty. — There  was  no  longer  any  dis- 
tinction between  res  mancipi  and  res  nee  mancipi;  consequently 
mancipatio  or  other  solemn  formalities  were  no  longer  necessary 
for  the  transfer  of  property.  There  was  no  longer  any  difference 
between  Italian  and  provincial  property;  there  was  but  one 
kind— natural  property,  or  that  which  springs  from  common 
right. 

686.  Wills. — The  solemn  and  fictitious  sale  of  the  inherit- 
ance was  gone.  Testamentary  dispositions  had  become  simpli- 
fied. The  son,  as  weU  as  the  head  of  a  &mily,  might  by  will 
dispose  of  much  that  he  possessed;  and  the  restrictions  once 
3)laced  upon  the  capacity  to  receive  testamentary  bequests  in  the 
case  of  ccelibes  and  orbi  had  been  removed. 
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688.  Succession.  —  The  Institutes  of  Justinian  gave  to 
natural  relations  the  ordinary  rights  of  succession;  and  by  the 
NovellcR  of  the  same  emperor  the  distinction  between  the  agntUi 
and  the  cognati  being  suppressed^  an  order  of  succession  was 
established  in  which  no  vestige  of  the  ancient  idea  is  to  be 
traced,  and  which  is  based  solely  upon  the  ties  of  blood. 

687.  Contracts. — Contracts  having  been  modified  during 
the  preceding  period,  underwent  little  change  in  this.  The 
provisions  of  the  praetor,  which  rendered  many  agreements  obli- 
gatory which  were  not  sanctioned  by  the  civil  law,  became  a 
portion  of  the  legal  Code  of  Justinian.  Symbolic  words  were 
no  longer  necessary  in  stipulations,  and  it  sufficed  that  the 
question  and  answer  corresponded.  It  became  the  general 
practice  to  negociate  by  the  instrumentality  of  persons  clothed 
with  a  certain  public  character,  and  who  were  styled  Tabel- 
Hones, 

688.  AcTiONES. — All  the  characteristics  of  the  ancient 
actio  had  disappeared.  There  were  no  longer  any  symbolic 
forms  as  in  the  actiones  legis.  No  demand  for  the  formula 
intended  as  a  species  of  instruction  for  the  judge,  which  had 
been  the  characteristic  of  the  formulary  system,  was  any  longer 
necessary,  nor  was  any  notice  of  action.  At  this  period,  the 
word  actio  simply  meant  the  right  to  take  legal  measures  to 
enforce  a  claim,  or  the  act  of  so  doing. 

Manners  and  Customs. 

689.  Throughout  the  State,  in  the  magistracies,  and  even 
in  families,  we  in  vain  seek  Koman  manners, — we  find  those  of 
Constantinople. 

In  the  State,  that  which  occupied  the  public  mind  was  neither 
liberty,  nor  public  good,  nor  the  success  of  the  national  arms ; 
it  was  the  colour  of  a  rider,  or  a  religious  dogma. 

If  we  look  at  the  magistracies  we  no  longer  see  them  the 
object  of  ambition,  as  affording  an  opportunity  of  contributing 
to  the  public  weal,  or  offering  honourable  posts  to  citizens;  but 
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we  find  place  regarded  as  a  means  and  sought  after  for  the 
purpose  of  gratifying  ambition  and  of  amassing  wealth. 

The  close  bond  of  union  between  the  members  of  a  family 
is  gone :  the  internal  discipline^  and  the  submission  to  the 
will  of  the  chief,  no  longer  exist,  a  striking  contrast  with  the 
condition  of  the  familia  under  the  republic,  when  the  head  of 
the  fiimilj,  as  the  owner  of  its  property,  and  the  proprietor  of 
the  persons  that  constituted  it,  had  absolute  power.  Each 
family  then  formed  a  q)ecies  of  despotic  little  state,  from  the 
imion  of  which  sprang  a  great  nation,  free  within  and  formid- 
able without.  Under  the  empire  the  head  of  the  family  ceased 
to  be  the  proprietor  either  of  the  persons  or  of  the  property :  the 
members  were  in  a  certain  measure  free,  and  from  their  union 
sprang  a  great  nation,  servile  within,  cowardly  and  contemptible 
mthout. 
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THE    DESTINY   OF   THE   ROMAN    LAW 
IN  THE  EAST  AND  WEST 

UNDER  JUSTINIAN. 


51.    XN    THE    E-A.ST. 


Section  CXV. 
The  Greek  Jurists  of  the  Sixth  Century. 

690.  The  Eastern  Empire  existed  about  nine  centuries  after 
Justinian's  death,  tiU  a.d.  1453 ;  and  excepting  the  Novell<B  of  his 
successors,  his  legal  Code  maintained  its  authority  till  about  the 
end  of  the  eleventh  century,  and  finally  ceased  to  be  regarded 
as  the  governing  law  without  any  special  enactment  having 
abrogated  it. 

This  transformation  is  attributable  to  various  causes.  The 
principal  cause  was  the  transformation  which  the  Eastern 
empire  itself  underwent.  It  became  more  and  more  detached 
from  the  West,  losing  not  only  in  common  use,  in  society,  in 
the  administration  of  the  laws,  but  even  in  the  acts  of  the  impe- 
rial o£Scials,  the  last  trace  of  the  Roman  language,  in  which 
Justinian  saw  a  reminiscence  of  the  republic  {propter  reipub^ 
liccB  figuram).  Notwithstanding  the  fact  that  the  emperors  of 
Constantinople  preserved  the  title  of  the  **  great  kings  of  the 
Romans,'' — and  notwithstanding  the  &ct,  that  in  the  greater 
number  of  their  acts  (for  example,  in  the  NbvellcB  by  which  the 
emperor  Theophilus  Flavins,  a.d.  829  to  842,  authorized  mar- 
riage between  the  Persians  and  his  subjects),  their  subjects 
were  styled  "  Romans," — the  Eastern  empire  had  become  ex- 
clusively Greek.  It  was  in  fact  the  Byzantine  empire.  The 
power  of  the  emperor,  unlimited  in  law,  often  found  itself 
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powerless  in  &ct.  Invested  with  a  supremacy  oyer  the  Greek 
Church,  he  had  more  than  once  to  settle  accounts  with  the 
patriarchs  and  clergy  of  Constantinople.  The  science  of  law 
acquired  such  a  character,  that  the  practices,  the  controversies 
and  the  subtelties  of  religion  had  become  mixed  up  with  it,  and 
exercised  upon  it  a  gradually  increasing  influence.  The  Novella 
of  the  later  emperors  were  to  a  great  extent  nothing  but  eccle- 
siastical rules,  and  secular  jurisprudence  vanished  by  being 
ahnost  totaUy  absorbed  in  the  ecclesiasticaL  In  this  way  the 
collections  and  writings  of  the  Greek  canonists  became  docu- 
ments of  considerable  importance  in  the  study  of  that  law 
which  is  known  as  Grseco-Roman.  As  to  the  system  of  law 
which  had  been  founded  by  the  great  jurists  of  Home,  it  was  no 
longer  understood,  either  in  the  language  in  which  it  had  been 
written  or  in  the  historical  fitune  in  which  Justinian  had  placed 
it.  Altogether  powerless  at  any  period  of  its  existence  to  give 
birth  to  a  legislation,  or  to  create  a  code  in  conformity  with  its 
necessities,  the  Greek  empire  continued,  so  to  speak,  to  live 
upon  the  legislation  of  Justinian,  which  it  left  to  be  transformed 
by  translation,  by  the  practice  of  the  period  and  the  jurisprudence 
of  the  time.  In  this  way  the  works  of  Justinian  preserved  for 
five  .hundred  years  after  his  death  a  nominal  authority,  and 
even  after  this  period  they  appear  as  the  basis  of  the  forms  and 
new  decisions  by  which  they  were  definitively  replaced. 

691.  The  first  phase  of  this  transformation  commenced  even 
in  the  time  of  Justinian,  and  continued  during  the  remainder 
of  the  sixth  century  into  the  commencement  of  the  seventh, 
that  is  to  say,  during  a  period  of  about  fifty  years  aft;er  the 
death  of  the  imperial  legislator.  This  phase  was  the  practice 
of  literal  or  epitomized  translations,  summaries  or  logical  tables 
(indices,  paratitla),  or  annotations  and  tables  of  reference  and 
concordance — three  kinds  of  works  specially  authorized  by 
Justinian  himself.  But  there  were  also  interpretations,  com- 
mentaries more  or  less  extended,  abridgments  or  epitomes 
which  had  been  prohibited  by  Justinian,  but  which  prohibition 
was  even  in  his  own  time  a  dead  letter.  All  these  were  written 
in  Greek,  and  all  Latin  forms  and  expressions  were  discarded* 
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Amongst  the  authors  who  figure  in  this  first  phase,  we  find 
the  names  of  jurists  who  were  for  the  most  part  professors  of 
law,  and  with  whom  we  have  akeadj  become  acquainted. 
Three  of  these  had  taken  part  in  the  work  of  Justinian— 
Theophilus,  Dorotheus  and  Anatolius,  the  two  former  having 
predeceased  the  emperor.  Two  of  them,  to  whom  indepen- 
dently of  the  three  aJreadj  mentioned,  Justinian  had  addressed 
his  constitution  of  A.D.  533  relative  to  legal  instruction,  were 
Isidorus  and  Thalleleo ;  and  there  were  five  others  who,  not- 
withstanding the  fact  of  their  not  being  mentioned,  neverthe- 
less lived  and  wrote  during  the  time  of  Justinian :  Stephen,  a 
professor  of  law  at  Berytus  in  a.d.  655 ;  Julian,  celebrated  for 
liis  Epitome  Novellaruniy  published  A.D.  556,  according  to 
others  in  A-D.  570,  and  who  is  described  in  various  manuscript 
copies  of  this  work  as  professor  of  law  in  Constantinople. 
There  was  another  writer,  who  is  quoted  under  the  mysterious 
appellation  of  Anonymous,  but  who,  if  we  can  rely  upon  tiie 
conjectures  of  Biener  and  C.  ZachariaB,  was  the  same  as 
Julian;  another  was  Athanasius,  an  advocate  and  jurist  of 
renown  at  Antioch  and  Assyria;  and,  finally,  there  was  the 
canonist  John  of  Antioch,  sumamed  "  Scholasticus,"  to  whom 
we  have  already  referred.  He  had  commenced  his  career  as  an 
advocate,  and  having  afterwards  taken  orders  became  a  priest 
at  Antioch,  and  was  elevated  by  Justinian  in  a.d.  5^5  to  the 
dignity  of  patriarch  of  Constantinople.  This  school,  which 
may  be  termed  the  school  of  Justinian,  was  continued  by  a 
series  of  writers  posterior  to  that  emperor,  but  belonging  to  the 
sixth  century  and  the  commencement  of  the  seventh :  Cyrill, 
Theodorus  of  Hermopolis,  Gobidas  or  Cubidius,  Phocas,  Anas- 
tasius,  Philoxenes  and  Symbatius,  who  undertook  the  trans- 
formation and  interpretation  of  the  great  legislative  work  into 
Greek,  adapted  to  the  practice  of  their  own  time.  Witii  the 
exception  of  three  or  four  works  which  we  have  in  manuscript, 
the  existence  of  the  greater  portion  of  these  writers  and  the 
results  of  their  labours  are  only  known  to  us  in  a  manner  similar 
to  that  of  the  great  Koman  jurists  of  the  classical  era,  that  is  to 
say,  by  fragments  from  their  works  collected  with  the  tide  of 
the  work  and  tiie  name  of  the  author  in  the  imperial  compila- 
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tions  of  the  ninth  century,  principally  in  the  Basilicse,  or  as 
quoted  in  subsequent  documents,  or  by  writers  of  a  later  time. 
It  is  to  these  Greek  jurists,  connected  with  this  first  phase  of 
transformation,  that  in  later  works  the  collective  appellation  of 
Antiqui  has  been  applied.  These  writers  studied  the  coUec- 
tions  of  Justinian  himself,  many  of  them  having  before  them 
the  pure  texts  of  the  classical  period.^ 

The  four  parts  of  the  legislative  work  of  Justinian  formed 
each  a  portion  of  their  labours. 

1.  The  Institutes.' — There  were  the  paraphrased  trans- 
lation of  the  Institutes  in  Greek  by  Theophilus,  which  had  the 
widest  circulation  and  which  has  descended  to  us  in  various 
manuscripts,  and  two  commentaries,  the  one  by  Dorotheus  and 
the  other  by  Stephen,  with  which  we  have  become  acquainted 
merely  by  the  quotations.* 

2.  The  Digest. — We  know  of  the  existence  of  commentaries 
by  Theophilus,  Dorotheus,  Isidorus,  Stephen,  by  the  anonymous 
writer,  Cyrill,  Theodorus  of  Hermopolis,  Gobidas  or  Cubidius, 
and  Anastasius,  but  merely  by  quotations. 

3.  The  Code. — In  the  same  way  we  know  of  a  Greek  trans- 
lation, with  succinct  commentaries,  by  Anatolius;  a  more 
voluminous  commentary  by  Isidorus  ;  a  translation,  with  a  still 
more  extensive  commentary,  by  Thalleleo;  two  abridgments, 
the  one  by  Stephen  and  the  other  by  Theodorus  of  Hermopolis ; 
and  a  new  commentary  by  Phocas ;  known  only  by  quotation. 

4.  The  Novellje. — ^We  know  of  three  abridgments  or  epi- 
tomes, the  one  by  the  anonymous  writer,  another  by  Athanasius, 

*  It  is  nnneceBsaiy  to  observe,  that  part  in  that  work ;  nor  Cjrill  with  the 

when  we  are  reduced  to  mere  quotations  Greek  of  the  same  name,  of  a  date 

from  the  Basilics,  or  writers  of  more  prior  to  Justinian  $  nor  Symbatins  with 

recent  date,  the  biography  of  these  the  writer  who  appears  to  have  directed 

jurists  is  nncertain,  as  also  the  period  the  labours  connected  with  the  compila- 

at  which  thej  actuallj  lived.    Beitz,  tion  of  the  Basilicn  under  Iieo  the 

who  wrote  during  the  last    century,  Philosopher. 

Biener,  Heimbach  and  C.  Zacfaarise,  *  The  edition  published    by    Gnil. 

who  belonged  to  our  own  time,  have  Otto    Reitz,     Theophili   anteceuorif 

expended  great  labour  in  endeavouring  paraphroiig    graioa.      Haga   eomit, 

to  determiue  certain  points.    We  must  1761,  2  vols.,  presents  a  rich  collection 

take  care  not  to  confound  Stephen,  of  material  and  much  instruction  oon- 

Theodoms,  Phocas,  now   under  con-  ceming  this  paraphrase,  the  other  la- 

sideration,  with  jurists  of  the  same  hours  of  Theophilus,  his  biography,  and 

name  who  appeared  in  the  constitn-  concerning  the  Greek  jurists  his  con* 

tions  of  Justinian  as  having  taken  a  temporaries. 

KK  2 
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and  the  third  by  Theodorus  of  Hermopolis.  These  three 
abridgments  hare  descended  to  iis  in  manuscript,  the  first  how- 
ever only  in  fragments,  and  by  way  of  quotation.  We  must 
add  to  these  certain  works  which  have  been  published  in  our 
own  days^  upon  the  Novellce,  and  those  mentioned  in  §  554.* 
There  is  a  great  analogy  between  the  Greek  abridgment  by 
Anonymus  and  the  Latin  epitome  by  Julian,  which  has  sug- 
gested the  belief  that  these  two  works  were  by  one  and  the  same 
person,  and  that  Julian,  after  having  published  it  in  Latin, 
published  it  with  trifling  alterations  in  Greek.  To  these 
abridgments  must  be  added  two  commentaries  upon  the  Novelkcy 
our  acquaintance  with  which  is  limited  to  certain  quotations ; 
one  is  by  Philoxenes,  the  other  by  Symbatius. 

Independently  of  these  Greek  works  upon  the  collections  of 
Justinian,  the  number  of  which,  as  has  been  seen,  is  consider- 
able, we  find  mention  of  three  monographs  upon  special  sub- 
jects. 

This  period  of  activity,  which  was  commenced  by  the  efforts 
of  Justinian,  extended  through  the  sixth  century,  and  was  suc- 
ceeded by  a  period  of  two  centuries  and  a-half  of  inaction, 
during  which  period  the  texts  themselves  were  forgotten,  and 
translations  and  abridgments  only  resorted  to  when  necessary  in 
practice.  To  such  an  extent  was  this  the  case,  that  during 
more  than  a  hundred  years  from  the  time  of  Leo  III.  the 
Isaurian  (from  a.d.  717  to  a.d.  741),  till  Michael  III.  and 
Bardas  (a.d.  856  to  a.d.  866),  the  public  school  at  Constanti- 
nople was  closed,  and  all  public  instruction  abandoned.  The 
second  phase  of  the  transformation  which  the  law  of  Justinian 

*  Athanani  Epitome  Novellarttm,  been  attributed  to  some  other  aoknown 

published  by  Heimbach  in  his  Anec-  person,  who  borrowed  from  John  of 

dota^  Yol.   1,  Leips.  1838.    Anonymi  Antioch  the  rubric  and  the  titles  of 

Epitome  Novellarumj^  fragments  pub-  his  collection  of  canons  in  order  to  add 

lished  by  C.  Zacharice  in  his  Anecdota,  extracts  from  the  corresponding  novels; 

Leips.  1843,  pp.  196  to  211.     Theodori  we  do  not  see,  in  the  evidence  derived 

Brevlarium  Xovellaruniy  published  by  by   Biener  from  certain  manuscripts, 

C.  Zacharise  in  hia  Anecdota^  Leips.  snfiicicnt  reason  to  warrant  this  sup- 

1843,  pp.  10  to  61  and  1  to  165.    The  position.    Whoever  may  have  been  the 

manuscript  is  in  the  Imperial  Library  author,  the  work  itself  exists,  and  it  is 

of  Paris,  Cote  Acq.,  No.  15950  F.  ascribed  to  a  period  shortly  after  the 

'  The     Nomocanon     of     John    of  death  of  Justinian ;  it  holds  an  impor- 

Antioch,  to  which  we  have  referred,  tant  though  special  place  in  the  history 

par.  411),  has  bccu  disputed,  and  bus  of  the  JVovellee, 
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underwent  was  not  in  works  published  by  jurists,  but  in  oflScial 
promulgations  made  by  certain  emperors. 


Section  CXVI. 

The  Manuals  or  Codes  of  the  Byzantine  Emperors: 
JEcloffOy  ProchiroTiy  Epanagoge^  BasilictB, 

692.  The  emperors  to  be  considered  imder  this  head  are 
Leo  the  Isaurian,  sumamed  Iconoclastes,  and  his  son  Constan- 
tino Copronymus,  who  reigned  together  for  one  and  twenty 
years,  from  a.d.  720  to  a.d.  741.  Basil  the  Macedonian,  who 
first  alone,  and  afterwards  in  association  successively  with  his 
sons  Constantine,  Leo  the  Philosopher,  and  Alexander,  reigned 
nineteen  years  (from  a.d.  867  to  a.d.  886).  Leo  the  Philo- 
sopher, who,  in  conjunction  with  his  brother  Alexander,  and 
afterwards  in  conjunction  with  his  son  Constantine  Porphyro- 
genitus,  reigned  twenty-five  years,  from  a.d.  886  to  a.d.  911. 

The  first,  that  is  to  say,  Leo  the  Isaurian,  with  his  son  Con- 
stantine Copronymus,  published  a.d.  740  a  manual  of  the  law 
which  is  known  by  the  name  of  Ecloga  legum^  sometimes  also 
caUed  Enchiridium  (manual),  or  the  Isaurian  law. 

The  second,  that  is  to  say,  Basil  of  Macedonia,  with  his  sons 
Constantine  and  Leo  the  Philosopher,  produced,  a  hundred  and 
thirty  years  later,  a.d.  870,  a  second  imperial  manual,  which 
declared  the  former  abrogated,  and  which  is  known  under  the 
name  of  Prochiron^  sometimes  also  called  the  constitution  of 
Basil,  or  the  constitution  of  the  three  emperors.  The  prologue 
of  the  Prochiron  announced  a  more  extended  work  and  adjust- 
ment or  revision  of  the  entire  body  of  the  ancient  laws.  This 
work  was  commenced,  and  several  volumes  were  published,  under 
these  emperors.  A  second  manual,  intended  as  a  species  of  in- 
troduction to  this  projected  work,  and  which  was  a  revised  edition 
•  of  the  Prochiron^  was  published  by  Basil  in  conjunction  with 
his  sons  Leo  the  Philosopher,  and  Alexander  (between  a.d.  879 
and  A.D.  886),  under  the  title  o{  Epanagoge(repetitapr(Blectio), 

And,  finally,  Leo  the  Philosopher  continued  and  brought  to 
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a  successful  termination  the  work  which  was  partly  executed  by 
his  father,  and  which  was  known  as  the  Repurgatio  veterum 
leffum,  or  revision  of  the  ancient  laws,  and  which  has  been 
handed  down  to  us  under  the  title  of  the  BasilicsB.  The  pro- 
mulgation of  this  work  was  in  aU  probability  made  at  the  time 
when  Leo  was  associated  with  his  brother  Alexander  and  his 
son  Constantine  Porphyrogenitus  (from  a.d.  906  to  A.D.  911), 
The  imperial  promulgations  to  which  we  have  referred  ought 
to  bear  the  names  of  the  emperors  who  reigned  together  at  the 
time  of  their  publication,  but  for  the  sake  of  brevity  and  in 
order  to  indicate  solely  the  directing  emperor,  the  respective 
works  are  said  to  belong  to  Leo  the  Isaurian,  to  Basil  of  Mace* 
donia,  and  to  Leo  the  Philosopher. 

693.  Each  of  these  imperial  publications  more  or  less  ex- 
plicitly announced  in  their  titles  or  prefaces  the  fitct  that  they 
were  derived  from  the  Institutes,  the  Digest,  the  Code,  and  the 
NovellcB  of  Justinian  the  Great,  but  they  were  in  fact  derived 
from  translations,  abridgments  or  commentaries  in  Greek  on 
the  texts.  The  actual  works  of  Justinian,  and  especially  those 
which  were  in  Latin,  being  only  at  that  period  ad  konorem  and 
entirely  neglected  in  practice. 

The  Ecloga  legum  of  Leo  the  Isaurian,  a  collection  of  laws 
reduced  to  the  form  of  a  manual,  has  descended  to  us  in  various 
manuscripts.  The  one  which  is  in  the  Imperial  Library 
of  Paris  (C6t6  Acq.,  No.  33011  F)  was  published  by  M.  C.  K 
Zacharias  in  1852.  It  consists  of  a  preface  and  eighteen  titles. 
Three  jurists  are  mentioned  as  the  commission  for  its  preparation, 
the  Quaestor  Nicetas,  another  Nicetas  and  Marinus.  The  date 
of  its  publication  corresponds  with  the  year  A.D.  740.  The  con- 
tents of  this  official  manual,  and  the  popularity  which  it  acquired 
in  practice,  attest  the  low  condition  of  jurisprudence  at  the  date 
of  its  publication.  It  was  imder  Leo  the  Isaurian  that  the  school 
for  the  public  instruction  of  law  at  Constantinople  was  closed. 
The  official  Ecloga  passed  in  manuscript  into  the  hands  of  the; 
practitioners  who  used  it,  and  has  received  from  many  of  them, 
according  to  their  necessities  or  tastes,  additions  or  appendices 
upon  various  subjects,  most  of  which  are  extracts  ftom  the 
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juridical  works  of  the  sixth  century,  and  it  is  indeed  from  some 
of  these  appendices  that  we  have  obtained  our  knowledge  of 
certain  of  the  works  of  that  time.  These  manuscripts,  of  which 
we  possess  several  augmented  in  this  manner  by  annotations, 
are  private  editions,  and  have  received  the  name  of  Eclog<B 
privatcB,  The  appendices  are  not  the  same  in  all.  It  is  easy 
to  recognize,  however,  the  fact,  that  as  a  result  of  tradition  and 
and  translation  on  the  part  of  the  copyists,  they  acquired  a 
common  characteristic.  This  is  the  only  effort  of  jurisprudence, 
and  it  is  a  meagre  one,  which  we  find  up  to  the  time  of  Basil 
the  Macedonian.  The  MS.  which  appears  to  contain  the 
most  complete  appendix,  and  which  most  closely  approximates 
to  the  law  of  Justinian,  is  that  now  in  the  Imperial.  Library  of 
Paris  {fonds  grecy  1384),  and  is  known  by  the  name  of  Ecloga 
privata  aucta.  This  can  only  be  ascribed  to  the  middle  of 
the  ninth  century,  shortly  before  the  publication  of  Basil,— to 
a  period  when,  owing  to  the  action  of  the  Emperor  Bardas,  the 
public  instruction  of  law  had  been  re-established  at  Constan- 
tinople. This  appendix  contains  fifty-four  additions,  amongst 
which  numbers  32,  52  and  54  are  extracts  from  the  military 
and  maritime  laws,  styled  the  Bhodian,  and  {com  the  Georgian 
or  rural  laws.  An  edition  of  this  work  was  published  at 
Leipsic  by  M.  C.  E.  Zachariie  in  1843,  in  his  Anecdota. 

The  Prochirouy  or  manual  of  the  law  of  Basil  the  Mace- 
donian, A.D.  870,  has  also  reached  us  in  various  manuscripts. 
One  edition  was  published  in  1837,  in  Heidelburgh,  by  M.  C. 
E.  Zachariae.  It  consists  of  a  prologue,  or  preamble,  and  forty 
titles,  under  which  arc  placed  fragments  extracted  from  the 
Greek  abridgments  or  commentaries  of  Justinian,  some  from 
the  Ecloga  of  Leo  the  Isaurian  or  from  the  imperial  constitu- 
tions which  had  introduced  certain  recognized  changes.  We 
find  in  the  preface  the  assertion  that  the  Ecloga  of  Leo  the 
Isaurian  was  rather  a  jumble  than  a  selection  of  laws,  and  that 
it  was  an  affiront  to  the  pious  legislators  from  whom  those  laws 
had  emanated,  that  preceding  princes  had  rejected  it,  not 
indeed  in  whole,  but  to  a  great  extent,  and  that  it  would  be 
absurd  to  allow  it  to  remain. 

The  Epanagoge  of  Basil  the  Macedonian  (repetita  prcelectio 
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leffis)  also  consists  of  a  preamble  and  forty  titles.  It  was 
nothing  more  than  a  republication  of  the  Prochiron,  with  certain 
alterations  and  modifications.  The  date  of  this  is  between  a.d. 
879  and  a.d.  886 ;  it  is  to  be  found  in  the  CoUectio  Juris  libro^ 
rum  GrcBcO'Romani  ineditoruniy  published  at  Leipsic,  in  1852, 
by  M.  C.  E.  ZachariaB.  The  Emperor  Basil  also,  in  his  pre- 
amble, makes  an  attack  upon  the  Ecloga  of  Leo  the  Isaurian, 
and  declares  that  he  rejects  and  abrogates  in  toto  the  Utilities 
of  the  Isaurian,  which  resulted  from  his  hostility  to  the  divine 
dogma  and  to  his  confusion  of  the  laws.  Here  we  see  traces  of 
the  resentment  against  Leo  the  Isaurian  and  the  princes  of  his 
family,  which  resulted  from  the  war  that  they  had  waged  against 
the  worship  of  images. 

Whereas  the  Ecloga  of  the  Isaurian, — ^thus  abrogated  and 
fallen  into  discredit,  ceased,  except  rarely  and  in  certain  works 
of  the  jurists,  to  have  any  authority, — the  Prochiron  and  the 
Epanagoge  became,  both  in  Byzantine  jurisprudence  and  prac- 
tice, till  the  end  of  the  Eastern  Empire,  the  constant  resource 
and  chief  authority  of  the  lawyer;  but  the  most  important 
portion  of  this  legislation  is  the  Basilicce. 

The  Basilics  of  Leo  the  Philosopher,  the  date  of  which  is 
somewhat  imcertain,  but  is  usually  placed  between  a.d.  906  and 
A.I}.  911,  did  not  receive  this  name  till  long  afler  their  promul- 
gation :  the  original  title,  that  adopted  by  Basil  in  conformity 
with  the  project  he  had  conceived,  was  Repurgatio  veterum 
legum.  The  name  BasiliccBy  sometimes  Basilicus,  was  adopted 
either  in  honour  of  the  memory  of  Basil  of  Macedonia,  to  whom 
the  initiative  of  the  work  was  due,  or  rather  from  the  Greek 
Bao-iXixtf}  hoiri^ti$  (imperatoriai  constitutiones). 

This  work  is  a  general  compilation  and  revision  of  the  laws 
ansdogous  to  the  labours  of  Justinian,  but  bearing  characteristic 
differences.  The  texts  used  are  supposed  to  be  those  of  Jus- 
tinian combined  with  the  provisions  of  a  later  jurisprudence. 
In  reality  they  were  the  Greek  works  upon  jurisprudence  of 
the  sixth  century  which  were  laid  under  contribution.  The 
Basilica  consist  of  extracts  from  the  translations,  paraphrases, 
commentaries  or  abridgments  which  had  been  made  upon  the 
Institutes  and  which  were  few  in  number,  and  of  those  made 
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upon  the  Digest,  the  Code  and  the  NovellcB, — of  the  text  itself  of 
that  part  of  the  Novellcs  which  had  been  promulgated  in  Greek 
and  in  the  Prochiron  of  Basil  the  Macedonian.  The  preamble 
of  the  Basilicce  notices  as  a  capital  defect  in  the  work  of  Jus- 
tinian its  division  into  four  different  parts,  which  must  be  con- 
sulted and  compared  in  order  to  ascertain  the  rule  necessary  to 
be  followed.  The  compilation  of  the  Basilica  professes  to  unite 
in  one,  by  collating  and  placing  in  concordance,  the  scattered 
provisions  contained  in  the  four  collections  of  Justinian  upon 
each  head  of  law.  The  character  of  this  compilation  bears  an 
exceedingly  remarkable  feature,  in  that  the  text  even  of  the 
Basilic€B,  designated  by  the  name  of  Capitula^  sometimes  Basi-^ 
licusy  with  the  exception  of  that  part  which  is  derived  from  the 
Institutes,  gives  the  collections  of  Judtinian  surrounded  by  an- 
notations, which  have  obtained  the  name  of  scholiay  very  similar 
to  that  found  in  our  glossarized  editions  of  the  text  of  Justinian, 
accompanied  with  notes.  We  find  in  these  scholia  interpreta- 
tions, examples,  developments  and  sometimes  conflicting  de- 
cisions upon  the  text.  Indeed,  a  striking  distinction  exists 
between  these  scholia :  some  are  extracts  from  the  works  of  the 
jurists  of  the  sixth  century;  others  are  annotations  made  to  the 
Basilica  by  jurists  of  later  date.  This  distinction  has  been 
marked  in  Graeco-Roman  literature  by  the  use  of  different 
expressions,  the  term  antiqua  being  frequently  applied  to  the 
former,  and  scholia,  properly  so  called,  to  the  latter;  the  term 
antiqui  being  applied  to  authors  of  the  sixth  century,  the  others 
being  scholiasts^  properly  so  called,  as  in  the  West  glossators. 
M.  Mortreuil,  in  his  Histoire  du  droit  Byzantin  (v.  2,  par.  121 
et  seq.),  asserts  with  authority  the  opinion  that  the  ancient  an- 
notations taken  from  the  writings  of  the  sixth  century  are  ad- 
mitted under  the  form  of  notes  developing  the  text,  and  form  a 
portion  of  the  plan  itself  of  the  BasiliccB,  and  belonged  to  the 
original  composition  of  these  collections,  and  that  these  other 
scholia  were  an  afterthought.  It  must,  however,  be  remarked 
that  the  Basilica  were  not,  as  were  the  collections  of  Justinian, 
promulgated  under  the  head  of  laws  which  abrogated  the  ante- 
rior legislation  from  which  they  had  been  derived.     The  legis- 
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lation  of  Justinian  continued  nominally  as  a  superior  legislation 
to  which  recourse  must  be  had  as  to  the  source  of  law,  and  to 
which  obedience  must  be  paid  upon  all  points  which  had  not 
been  ovemiled  hj  later  provisions.  It  was  not  an  abrogation, 
it  was  a  second  transformation  which  had  received  imperial 
sanction;  and  we  must  go  to  the  latter  end  of  the  eleventh  oen* 
turj  in  order  to  find  Justinian's  legislation  entirely  replaced  by 
that  of  the  Basilicce. 

The  BasilictBy  as  their  introduction  states,  were  divided  into 
six  volumes,  containing  sixty  books,  each  book  being  subdivided 
into  various  titles,  with  their  respective  rubrics.  The  names 
and  the  numbers  of  the  commission  appointed  to  superintend 
this  official  compilation  are  unknown,  unless  the  name  of  the 
president  was  Symbatius,  invested  with  the  dignity  of  Proto- 
spathaire.  We  have  not  a  single  complete  manuscript  of  the 
BasiliccBy  and  it  is  only  by  the  aid  of  various  manuscripts  be- 
longing to  different  periods,  some  containing  certain  books,  and 
others  others,  that  the  attempt  has  been  made  to  reconstruct  the 
entire  Basiliccs;  and  we  are  indebted  to  M.  Heimbach  for  the 
most  complete  and  learned  edition,  to  which  he  devoted  fourteen 
years  of  labour,  fix)m  1836  to  1850. 


Section  CXVII. 

The  Greek  Jurists  posi;erior  to  the  BASiLiCis — The 
Fall  of  the  Eastern  Empire. 

694.  The  impulse  given  by  the  legislative  publications  of 
Basil  the  Macedonian,  and  of  his  sons,  encouraged  private 
efforts  which  contrast  with  the  inaction  of  the  preceding  century. 
This  renewed  activity,  with  the  exception  of  certain  intervals, 
continued  down  to  the  fall  of  the  Eastern  Empire,  Greek 
jurisprudence  had  its  codes,  imperial  transformations  of  the 
the  works  of  Justinian ;  as  elements  the  Prochiron  and  the 
Epanagogcy  as  developments  the  Basilica.  The  jurists  wrote 
upon  these  codes  either  for  the  purpose  of  explaining  them,  in 
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order  to  indicate  their  effect,  or  to  adapt  them  to  the  changes 
which  had  from  time  to  time  taken  place. 

Of  these  works  we  shall  first  consider  those  upon  the 
Basilica.  Independently  of  the  scholia  antiqua  derived  from 
those  works  nearest  to  the  time  of  Justinian,  whether  these 
antiqua  constituted  a  part  of  the  original  compilation  of  the 
BasiliciBy  or  whether  they  were  added  shortly  after  its  promul- 
gation, they  were  added  and  written  in  the  margin  during 
almost  the  entire  course  of  the  empire,  with  amendments,  sup- 
pressions, or  successiye  additions,  the  whole  comprising  anno- 
tations of  various  kinds,  the  character  of  which  the  science  of 
bibliography  has  laboured  to  unravel.  As  the  principal  text 
(or  capitula)  remained  unaltered,  it  was  the  movable  and 
flexible  portion,  the  field  open  to  the  doctrine  of  each  jurist 
upon  the  MS.  that  happened  to  be  in  his  possession,  a  specu-^ 
lum  by  the  aid  of  which  we  are  able  to  trace  and  to  appreciate 
the  progress  of  this  doctrine.  Of  these  annotations  some  have 
the  appearance  of  being  continuous,  that  is  to  say,  carried  out 
on  the  same  system  throughout  the  entire  code,  there  being 
no  indication  of  the  author.  Others  are  individually  more 
detached,  according  to  the  tendency  of  the  speciality  of  the 
study,  or  the  opinions  of  each  of  those  who  have  written,  and 
to  which  the  name  is  at  times  attached.  If  we  are  in  a  certain 
number  of  cases  enabled  from  these  scholia  antiqua  to  learn  the 
names  of  the  jurists  and  the  works  of  the  sixth  century,  the 
more  recent  scholia  have  in  like  manner,  but  in  fewer  instances, 
revealed  the  names  of  some  of  the  scholiasts  of  the  eleventh 
and  twelfth  centuries.  The  list,  however,  as  it  has  reached  us 
is  reduced  to  five :  John  Nomophylax  and  Calocyrus  Sextus, 
both  probably  of  the  eleventh  century ;  Constantine  of  Nice, 
subsequent  to  these;  Gregory  Doxapater  and  Hagiotheodo- 
ritus  of  the  twelfth  century.  The  scholia  were,  as  to  the  Ba^i- 
lictBy  detailed  annotations,  which  greatly  increased  the  volume 
of  the  work.  On  the  other  hand,  other  efforts  were  directed 
to  abridgment,  and  to  &cilitate  use  in  practice.  With  this 
object  the  sjmopsis  or  abridgment  of  the  Basilica,  in  alpha- 
betical order,  was  composed  about  the  middle  of  the  tenth 
century  by  an  unknown  jurist.     It  contained  notices  of  and 
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references  to  various  texts^  a  species  of  dictionary^  the  use  of 
which  is  thoroughly  understood  in  our  own  day.  The  Synopsis 
Basilicorum  was  in  universal  request^  and  enjoyed  a  high 
reputation  till  the  close  of  the  empire.  Various  appendices  or 
additions  were  from  time  to  time  made  to  it.  We  are  also 
indebted  to  M.  C.  E.  Zachariae  for  an  edition  of  it,  published 
by  him  at  Leipsic,  in  1869.  This  dates  about  twenty  years* 
after  the  Synopsis,  that  is,  about  a.d.  1072.  Michael  Attdiota, 
under  the  modest  title  of  no/i}ftot  (opusculum  de  jure)^  pub- 
lished a  succinct  and  methodic  abridgment  of  the  BasilictB ; 
and  another  jurist  in  the  thirteenth  century,  in  order  still  £%rther 
to  diminish  the  labour  of  the  practitioner,  made  an  abridgment 
of  the  two  preceding  works,  alphabetically  arranged  and  known 
under  the  name  of  Mixp/v,  or  Synopsis  minory  edited  by 
M.  C.  E.  Zachariae  in  1857. 

The  imperial  MSS.,  that  is  to  say,  the  Prochiron  and  the 
Epanagoge  of  Basil  of  Macedonia,  and  even  the  Ecloga  of  Leo 
the  Isaurian  as  to  certain  parts,  have  served  both  as  texts, 
models  and  docxmients  for  analogous  manuals  published  by 
private  jurists : — 

1st.  The  Epitome  legunty  in  fifty  titles,  composed  about 
a.d.  920,  presents  this  feature  in  particular,  that,  having  fol- 
lowed closely  upon  the  promulgation  of  the  BasiliccB  at  a  period 
at  which  the  works  of  Justinian,  translated  into  Greek  by  the 
authors  of  the  sixth  century,  had  been  discarded,  it  is  drawn 
directly  from  these  sources  themselves  and  from  the  Epanagoge 
or  from  the  Prochiron.  A  revision,  with  numerous  additions, 
was  made  at  a  later  date,  towards  the  end  of  the  same  century, 
as  a  result  of  which  it  was  placed  in  the  same  position  as  the 
Prochiron,  whence  it  derived  the  name  of  Epitome  ad  Prochiron 
mutata. 

2nd.  The  Ecloga  ad  Prochiron  mutata,  a  compilation  from 
the  Ecloga,  from  the  Prochiron,  and  from  the  Epitome,  with 
additions  and  omissions,  belonging  also,  in  all  probability,  to 
the  end  of  the  tenth  century. 

3rd.  The  Epanagoge  aucta,  a  revision  of  the  Epanagoge  of 
Basil  of  Macedonia,  with  additions  derived  from  other  sources^ 
dating,  in  all  probability,  in  the  eleventh  century. 
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4th.  The  JProchiron  auctum^  a  revision  greatly  enlarged  of 
the  Prochiron,  belonging  to  the  commencement  of  the  thirteenth 
century.* 

It  is  only  for  the  sake  of  bearing  them  in  mind  that  mention 
is  here  made  of  the  following  works : — One,  known  imder  the 
name  of  Uslpa  {Experentia  Bomani),  is  a  collection,  in  seventy- 
five  titles,  of  various  cases,  together  with  their  decisions,  ex- 
tracted from  treatises  and  fi*om  the  SententicB  of  the  jurist 
Eustathius  Komanus;  another  is  the  Synopsis  legum  of  Michael 
Constantino  PseUus  in  1406,  iambic  and  political  verses  dedi-^ 
cated  by  the  author  to  the  Emperor  Caesar  Michael  Ducas, 
his  pupil,  didactic  verses  totaUy  devoid  of  poetry.  These 
two  works  belonged  to  the  eleventh  century.  The  monk 
Matthew  Blastares,  with  his  Manual  of  the  Civil  and  Canon 
Law,  drawn  up  in  alphabetical  order  and  published  a.d.  1335, 
and  Constantine  Harmenopulus,  judge  of  Thessalonica,  with  his 
Hexabihlon  or  Promptuariumy  published  A.D.  1345,  are  the  two 
last  legal  writers  of  the  Eastern  Empire  whose  works  attained 
credit  and  became  classic  legal  manuals  of  the  law  of  the  last  cen- 
tury of  the  empire.  The  Hexabihlon  of  Harmenopulus  especially, 
being  the  most  recent  and  lucid  exposition  of  Greek  law  in  use 
at  this  later  period,  found  its  way  through  the  whole  of  the 
East  Its  authority  is  recognized  by  the  Greeks  under  Turkish 
rule,  and  it  was  received  at  an  early  date  in  this  character  in 
the  West.  It  is  a  methodical  composition,  derived  from  the 
Prochiron^  the  Synopsis  Basilicorum  major  and  the  Synopsis 
minor y  from  the  Deipa,  and  even  on  certain  points  from  the 
Ecloga  of  Leo  the  Isaurian,  the  whole  being  adapted  to  the 
condition  of  jurisprudence  at  the  time  when  it  was  compiled. 

Amongst  those  Greek  jurists  to  whose  works  we  have  referred, 
many  of  them  were  equally  learned  writers  upon  ecclesiastical 
law,  which  was  in  very  many  respects  allied  with  the  civil  law 
of  the  Eastern  Empire.  Amongst  these  are  PseUus,  Doxapater 
and  Blastares.  AU  the  works  upon  canonical  jurisprudence, 
but  particularly  the  great  collections  named  Nomocanonsy  a 
title  which  designated  those  collections  which  contrasted  the 

>  See  the  Jus  Qrcpco-Romannm  of  M.  Zachariae,  Lcipsic,  1857. 
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civil  and  the  canonical  laws,  or  the  abridgments  of  those  col- 
lections, or  the  methodical  treatises  (^syntagma)  which  have 
been  constructed  from  them,  merit  some  attention  on  the  part 
of  the  student  of  the  history  of  GraBCo-Roman  law.  Amongst 
these  writers  we  also  meet  with  Photius,  the  tutor  of  Leo  the 
Philosopher,  who  published  the  BasiliccB.  After  the  collection 
of  the  canons,  and  the  Nomocanon  of  John  of  Antioch,  which 
belonged  to  the  period  of  Justinian,  Photius,  a.d.  883,  pub- 
lished under  Basil  of  Macedonia  his  Nomocanon^  which  was 
nothing  but  a  revised  edition  of  the  preceding,  with  certain 
additions.  The  two  remaining  most  illustrious  writers  of  this 
class  are  John  Zonoras,  who  wrote  at  the  commencement  of  the 
eleventh  century  in  the  convent  of  Mount  Athos,  and  Theodoras 
Balsamon,  who  died  in  the  early  part  of  the  thirteenth  century. 
We  must  add  to  these  various  sources  of  the  history  of  Grseco- 
Broman  law  the  series  of  NovelltB  promulgated  after  Justinian 
by  the  Byzantine  emperors,  which,  for  the  most  part,  referred 
to  political  or  religious  matters  rather  than  to  private  civil  law. 
M.  C.  E.  Zacharide  has  published  an  edition  of  these^  which  he 
has  collected,  analyzed,  chronologically  arranged,  and  divided 
into  five  parts.^ 

We  thus  find  ourselves  in  the  last  stage  of  the  Empire  of  the 
East.  The  Latins  of  the  second  crusade  took  possession  of 
Constantinople  a.d.  1204,  and  there  founded  a  Fmnk  empire, 
which  however  only  lasted  fifty-seven  years.  Recaptured  a.d. 
1261  by  the  troops  of  Michael  Palasologus,  that  which  has  been 
called  the  Second  Greek  Empire  commenced.  From  the  end 
of  the  fourteenth  century,  the  enemy  destined  to  destroy  this 
empire — the  Turks — had  invaded  its  frontiers,  reduced  province 
after  province,  and  narrowed  the  circle  by  which  the  capital  was 
surrounded,  and  eventually  took  it  by  assault.  Constantine 
Palaeologus,  the  last  emperor  of  the  East,  died  in  defence  of  the 
breach,  and  the  Eastern  Empire  finally  fell  under  the  sword  of 
Mahomed  the  Second,  in  a.d.  1453.  The  Prochirotiy  the 
Basilic(By  and  all  the  works  of  a  legal  character  of  which  we 
have  made  mention,  were  replaced  by  the  Koran.     These  works 

*  Jn4  Oraco  Romamim^  Leipsic,  1857. 


Digitized  by  VjOOQIC 


THB  HISTORY  OP  ROMAN  LAW.  611 

however  continued  to  be  the  traditional  law  peculiar  to  the 
Greeks  which  the  conqueror  left  to  the  vanquished,  and  in  this 
condition  have  they  remained  even  to  our  own  day ;  and,  not^ 
withstanding  the  changes  introduced  by  the  flux  of  time,  they 
have  survived  as  the  historic  element  and  the  principal -basis 
of  Greek  civil  law. 


Section  CXVIII. 
BrzANTiNE  Law  subsequent  to  the  Sixteenth  Century. 

696.  The  Greeks  who  expatriated  themselves  after  the 
capture  of  Constantinople,  in  order  to  avoid  the  Turkish  rule, 
carried  to  the  west,  and  especially  into  Italy,  numerous  relics  of 
Byzantine  art,  literature  and  law,  which  were  thus  saved  from 
the  general  wreck.  The  instruction  given  by  these  exiles 
created  a  taste  for  the  Greek  language,  and  extended  the  know- 
ledge of  eastern  affairs.  The  two  Lascaris  are  conspicuous : 
Constantine,  who  quitted  Constantinople  two  years  before  its 
fall,  and  John,  who  left  it  two  years  after.  We  know  how 
John  Lascaris,  after  having  enriched  the  library  of  Medici  at 
Florence  with  valuable  MSS.,  in  order  to  obtain  which  he 
risked  two  joumies  to  Greece,  was  summoned  by  Charles  the 
Eighth  to  France,  employed  by  Louis  the  Twelfth  in  negotia- 
tions with  Venice,  and  charged  by  Francis  the  First  with  the 
formation  of  the  Kbrary  of  Fontainebleau,  from  which  many  of 
the  MSS.  now  in  the  imperial  library  were  obtained.  Naples, 
Venice,  Rome,  Florence,  and  other  cities,  at  that  time  re- 
ceived, either  in  parchment  roUs  or  volumes,  various  copies  of 
the  works  upon  Grseco-Boman  law ;  a  certain  number,  by  pur- 
chase or  gift,  found  their  way  into  Germany,  France,  and 
England,  while  the  monastery  of  Mount  Athos,  certain  libraries 
at  Constantinople,  and  other  depots,  continued  in  possession  of 
many  of  these  treasures,  which  have  subsequently  been  over- 
looked or  lost. 

Thus  before  the  impulse  given  by  Cujas  to  the  study  of  the 
manuscripts  of  Byzantine  law,  the  Greek  paraphrase  of  the 
Institutes  made  by  Theophilus  had  been  published  at  Basle  in 
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1534^  and  the  Hexahihlon  or  Manual  of  Harmenopulus^  at 
Paris,  in  1540.  Various  editions  of  these  two  works,  with 
Latin  translations,  have  appeared  subsequently.  The  Latin 
tide  of  the  latter  work,  by  which  it  was  generally  known,  was 
JPromptuarium, 

The  publication  of  the  Synopsis  Basilicorum  in  1575,  that 
of  the  Basilicas,  first  with  certain  titles  only,  afterwards  in  the 
great  edition  of  Fabrot,  the  first  portions  of  which  were  pub- 
lished in  1667  ;  that  of  the  various  collection  containing  the 
texts  of  the  GraBCo-Roman  law,  whether  canon  or  civil,  a.d. 
1573  and  ad.  1596 ;  that  of  the  writers  of  Byzantine  history, 
beginning  a.d.  1647,  of  the  canon  and  the  Nomocanons^  be- 
ginning A.D.  1661,  bear  witness  to  the  activity  of  the  sixteenth 
and  seventeenth  centuries  in  this  branch  of  study.  These  edi- 
tions were  for  the  most  part  accompanied  by  Latin  trans- 
lations. The  names  most  conspicuous  in  this  period  of  activity 
are  Zuichem,  SnaUemberg,  Bonefoi,  Leunclavius,  Marquard, 
Freher,  Ch.  Labbe,  Suares,  Fabrot,  Voet  and  Justel. 

This  activity  declined  in  France  even  before  the  revolution 
of  1789,  and  passed  into  Germany,  where  certain  efforts  have 
been  made,  commencing  from  the  early  part  of  this  century  by 
Puhl  (1804),  Haubold  (1818),  and  where,  at  a  later  period,  the 
splendid  and  interesting  publications  of  Biener  (fix)m  1824  to 
1833),  of  Heimbach  (1825  to  1851),  of  Ch.  Witte  (1826  to 
1840),  of  BeUc  (from  1826),  and  C.  E.  Zachariae  (from  1836  to 
our  own  time),  have  appeared.  It  is  only  necessary  to  cast  the 
eye  over  the  notes  attached  to  our  previous  pages,  to  see  that 
there  is  not  a  relic  of  Byzantine  law,  be  its  importance  great  or 
small,  which  the  German  writers  have  not  sought  out,  noted, 
compared  with  the  manuscripts,  and  in  the  greater  number  of 
instances  given  new  editions  far  superior  to  any  which  preceded 
them.  M-  Mortreuil,  an  advocate  at  Marseilles,  published 
between  1843  and  1846  an  exceedingly  interesting  work  (in 
three  volumes)  upon  the  history  and  sources  of  Byzantine  law. 

I  do  not  attach  great  importance  to  the  study  of  this  subject 
as  likely  to  assist  us  much  in  re-constructing  certain  texts  of  the 
law  of  Justinian.  Its  principal  source  of  interest  is  historical, 
as  enabling  us  to  see  how  the  jurists  of  the  sixth  centiuy. 


Digitized  by  VjOOQIC 


THE  HISTORY  OF  SOMAN  LAW.  613 

several  of  whom  were  contemporaries  of  Justinian^  interpreted 
the  texts  after  the  death  of  that  emperor^  and  then  to  mark  how 
these  laws  were  modified  during  the  course  of  the  nine  cen- 
turies during  which  the  Eastern  Empire  lasted,  and  finally  the 
kind  of  law  which  resulted  fi*om  these  modifications.  In  this 
view,  the  really  useful  conclusions  to  be  derived  firom  so  much 
labour  and  so  many  publications  appears  to  me  to  be  contained 
in  works  like  that  produced  by  M.  C.  E.  Zachariae.  No  one 
was  better  able  than  he  to  draw  the  picture  which  he  has  given 
us  of  the  internal  history  and  methodical  arrangement  of  Grasco- 
Roman  law.  His  work,  which  was  published  in  three  volumes 
successively  in  1856, 1858  and  1864,  is  restricted  to  private  law. 
If  M.  ZacharisB  accomplishes  his  project  of  dealing  in  like 
manner  with  the  subject  of  public  law,  he  will  greatly  enhance 
the  value  of  his  work. 


«  ii.  tscs  -west. 

Section  CXIX. 
The  Publication  of  the  Law  of  Justinian  in  Italy. 

696.  As  soon  as  Italy,  as  a  result  of  the  victories  of  Belisarius 
and  Narses,  had  become  subject  to  Justinian,  he  hastened  to 
secure  the  pubUcation  of,  and  to  establish  both  in  the  courts  and  in 
the  schools  of  Rome,  his  code  of  laws.  Julian  gave  us  a  resume, 
in  his  abridgment  of  the  Novellce,  of  a  pragmatic  sanction  of  the 
emperor,  bearing  date  a.d.  554,  by  which  this  publication  was 
authorized  in  Italy.  It  includes  the  Novellce  in  order  that  the 
unity  of  the  republic,  as  it  says,  being  achieved  by  the  aid  of  God, 
its  legislation  may  be  extended  through  the  whole  territory  {ut 
un&y  Deo  volentCyfactA  Republicdy  Legum  etiam  nostrarum  ubique 
prolatetur  auctoritcu}).     Thus,  by  the  efforts  of  Narses,  who  was 

I  Pragmatiea  sanotio  (towards  the  promnlgavimnsConBtitntioneSyjnbemiiB 

end  of  the  Cor/mi  juris,  afi»r  the  No-  sub  edictali  propositione  vnlgari  ex  eo 

relUg  of  Tiberius),  ch.  11 :  "  Jura  in-  tempore,  quo  sub  edictali  pn^grammate 

super,  yel  Leges  Codicibns  nostris  in-  eynlgatsfueiint,  etiam  per  partes  Italia 

sertas,  qnas  jam  snb  edictali  program-  obtinere,  at  una,  Deo  yolente,  facta 

mate  in  Italiam  dudnm  miaimns,  obti-  Republica,    Legum    etiam  nostrarum 

nere  sancimus :  sed  et  eas,  qnas  postca  ubiqnc  prolatetur  auctoritas." 

L  L 
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the  first  imperial  lieutenant  in  Italj^  under  the  title  oCE^ap^oc, 
the  official  MSS.  of  the  Institutes,  the  Digest^  the  Code  and 
the  Novella  of  Justinian  were  forwarded  to  and  deposited  at 
Kome.  A  Latin  translation  of  those  Novella  which  had  been 
published  in  Greek  must  necessarily  have  been  made  upon  this 
occasion,  and  in  all  probability  a  copy  of  these  works  was  for- 
warded to  each  governor  or  duke,  who  was  nominated  by  the 
Exarch  throughout  the  empire.^  In  this  way  the  legislation  of 
Justinian  would  find  its  way  into  the  various  parts  of  Italy. 
The  edict  of  Theodoric  would  thus  have  enjoyed,  throughout 
Italy,  the  short  existence  of  half  a  century. 


Section  CXX. 

The  Maintenance  of  the  Law  of  Justinian  after  the 
Fall  of  the  Byzantine  Power  in  Italy — The  Ex- 
tent OF  this  Power — The  Roman  Nationality  of 
THE  Population. 

697.  The  conquests  of  the  generals  of  Justinian  in  the  West 
were  not  of  long  duration.  Even  in  a.d.  568,  that  is,  fourteen 
years  after  this  pragmatic  sanction  and  scarcely  three  years 
after  the  death  of  Justinian,  the  Lombards  took  from  the 
Greek  Empire  a  considerable  portion  of  Italy.  The  extent  of 
territory,  however,  and  the  condition  of  the  cities  which  re- 
mained attached  to  the  Eastern  Empire,  and  the  time  during 
which  this  connection  continued,  require  a  passing  notice. 

Ravenna,  to  which  Narses  in  imitation  of  the  later  emperors 
of  the  West  had  transported  his  residence,  and  which  he  made 
the  seat  of  his  government,  together  with  the  towns  comprised 
within  the  limits  of  his  Exarchate — Rome,  the  seat  of  a  duke 
entrusted  with  the  government  of  the  Duchy  of  Rome — the 
Pentapolis,  including  five  principal  towns  with  certain  localities 
attached — Pisa, — the   country  of  Naples,  with  Amalphi  and 

'  We  know  that  Jnstinian,  in   the  "Omnes  itaqne  judices  nostri  pro  ena 

constitation  by  which  he  confirmed  the  jarisdictione  casdem  leges  snscipiant,  et 

Di^st,  §  2i,  ordered  all  the  judges,  in-  tarn  in  suis  jndiciis  quam  in  hac  regia 

their  varions  jurisdictionB,  to  nse  the  urbe  habcant,  et  proponant' ' 
text  of    the    Institutes   and    Digest: 
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Gaeta,  the  peninsula  of  Istria  and  the  neighbouring  islands^ 
comprised  the  only  cities  and  territories  which  remained  in  sub- 
jection to  the  sovereignty  of  the  Byzantine  Empire,  and  con- 
sequently to  the  application  of  the  law  of  Justinian,  for  any 
lengthened  period. 

Even  after  the  enfranchisement  of  Rome,  after  the  rising  of 
Rome  against  the  edicts  of  the  Emperor  Leo  the  Iconoclast, 
A.D.  726,— even  after  the  fresh  conquests  of  the  Lombards,  who 
had  taken  from  the  Eastern  Empire  the  Exarchate  of  Ravenna, 
Pentapolis  and  Istria,  A.D.  752,  and  after  those  of  Charlemagne 
over  the  Lombards,  who  founded  the  States  of  the  Church  and 
the  Kingdom  of  Italy  under  Frank  dominion,  A.D.  774,— Pisa, 
the  kingdom  of  Naples  and  the  cities  on  the  extreme  southern 
shores,  still  remained  a  part  of  the  Empire  of  Constantinople, 
till,  in  the  coiu-se  of  the  ninth  centiuy,  these  cities  enfranchised 
themselves,  and  commenced,  at  least  the  greater  part  of  them, 
to  assert  their  independence,  so  that  side  by  side  with  Frank 
Italy,  Pontifical  Italy  and  Lombardian  Italy,  Greek  Italy  still 
existed. 

If  we  were  to  make  a  calculation  we  should  find  that  the 
sovereignty  of  the  Byzantine  Empire,  calculating  from  the 
year  A.D.  554,  when  all  Italy  was  subject  to  Justinian,  was 
prolonged  in  Rome  one  hundred  and  seventy-two  years,  in  the 
Exarchate  of  Ravenna,  Pentapolis  and  Istria  one  himdred  and 
ninety-eight  years,  and  throughout  the  other  parts  of  Greek 
dominion  about  three  hundred  years. 

These  figures  are  sufficient  to  explain  the  maintenance  of 
Justinian's  law  in  actual  practice  among  those  people,  the  greater 
portion  of  whom  styled  themselves  Romans.  This  law,  so  far  as 
it  concerned  the  jua  civile  privatum,  was  only  modified  by  cus- 
tom or  by  special  provisions  made  from  time  to  time,  and  espe- 
cially after  the  enfi»nchisement  of  the  cities,  to  which  we  have 
already  alluded:  but  the  law  of  Justinian  remained  fimdamen- 
tally  the  same.  We  may  indeed  confidently  assert  that  this  law 
scarcely  underwent  any  alteration  by  the  successors  of  Justinian 
at  Constantinople,  the  constitutions  of  these  emperors  being 
limited  in  Italy  to  that  which  concerned  public  and  politicsd 
matters,  and  the  new  Greek  form  given  to  the  text  of  Justinian 

LL  2 
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by  the  BasiliccBy  between  a.d.  906  and  A.D.  911,  having  taken 
place  only  at  a  period  when  the  dominion  of  the  Eastern 
emperors  over  these  countries  was  at  an  end. 

698.  Among  the  cities  comprised  in  the  enumeration  we 
have  made  we  must  particularize  Bologna,  Pisa  and  Amalphi, 
inasmuch  as  they  are  closely  connected  with  the  question  relating 
to  the  preservation  and  study  of  the  legislation  of  Justinian. 
Bologna,  which  belonged  to  the  Exarchate,  remained,  for  about 
two  hundred  years  after  Justinian,  imder  the  rule  of  Constan- 
tinople tin  the  year  a.d.  728.  Pisa  and  Amalphi,  which  re- 
mained xmAev  the  same  rule  for  about  three  hundred  years, 
being  both  maritime  cities,  and  having  important  commercial 
relations  with  the  East,  were  rivals;  and  ficom  the  moment  when 
they  became  independent  this  rivalry  broke  out  into  open  hos- 
tility, which  lasted  till  Amalphi  was  vanquished,  between  a.d. 
1136  and  a.d.  1138,  and  never  recovered  its  prosperity. 

699.  The  fact  was  preserved,  and  is  reported  in  the  thir- 
teenth century  by  Odofredus,  one  of  glossators  of  the  second 
phase  of  transformation,  that  the  public  school  of  Italy  had 
been,  on  account  of  the  wars,  transferred  from  Kome  to 
Kavenna,  in  which  latter  city  the  seat  of  the  government  of  the 
Exarchate  was  established.^  Odofredus  adds  that  the  books  of 
the  laws  had  been  sent  to  Ravenna,  and  that  from  that  place 
they  went  to  Bologna.*  The  same  writer  in  another  place  refers 
to  a  celebrated  MS.  of  the  Pandects,  evidently  different  from 
that  to  which  former  allusion  was  made,  as  having  been  carried 
directly  from  Constantinople  to  Pisa.*  In  another  chronicle, 
this  MS.  is  said  to  have  gone  from  Constantinople  to  AmalphL 
At  the  time  in  which  Odofredus  wrote,  and  even  before  him, 

'  Odofredns,  in  his  gloss  on  the  law  legates  faernnt  deportati  ad  ciritatem 

82,  Dig.  36,  3,  Ad  legem  Falcidiam^  Ravennae,  et  de  Ravenna  ad  civitatem 

on  the  words  Trei  partes:  **  Stadium  istam  (Bologna)." 
primofuit  Romie ;  postea,  propter  bella  '  Odofrcdns,  in  his  gloss  on  the  law  . 

quffl  fnerant  in  Marchia,  destructum  23,  Dig.  6,  1,  De  rei  vindicatione : 

est  stadiam :  tnnc  in  Italia  secundum  **  Unde  si  videatis  Pandectam  qnaa  est 

locum  ohtinebat  Pentapolis,  quae  dicta  Pisis,  qnie  Pandecta,  quando  Constita- 

Ravenna  .    .    .,  etc."  tioncs  fuerunt  factfie,  fuit  deportata  de 

'  Odofredus,  in  his  gloss  on  the  law  Constantinopoli    Pisis,   est   de   mala 

6,D\g.  I J  If  Dejiistitiaetjvre:  "Cum  littera." 
Btudinm  esset  dcstructum  Romxe,  libri 
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there  could  have  been  but  few  manuscripts  extant,  the  great 
bulk  having  perished  during  the  previous  age,  and  those  in 
existence  must  have  been  copies,  perhaps  second  or  third  hand, 
the  origin  of  which  it  would  be  impossible  to  determine  with 
precision.  But  we  may  take  it  as  certain,  that  whether  they 
came  from  the  East,  or  whether  they  were  copies  made  at  a 
later  date,  and  at  whatever  date,  in  Italy,  these  manuscripts 
were  remnants  of  the  original  publications  which  had  been 
made  in  pursuance  of  the  pragmatic  sanction  of  Justinian.  We 
do  not  speak  of  the  entire  body  of  the  legislation  of  this  prince, 
preserved  by  certain  Italian  historians  in  the  middle  ages,  nor 
of  that  passage  in  the  works  of  Paul  the  Deacon,  secretary  of 
the  King  of  the  Lombards  in  the  eighth  century,  where  he 
describes  the  various  parts  of  the  MS.  with  so  much  accuracy 
as  to  suggest  the  inference  that  he  had  it  then  before  him,  or  at 
least  the  pre&ce.* 


Section  CXXI. 

The  Influence  op  the  Clergy  upon  the  Maintenance 
OF  Justinian's  Law  in  Italy. 

600.  In  the  duchy  of  Rome,  which  was  enfranchised  from 
Byzantine  rule  a.d.  726,  and  in  the  other  cities  from  which,  in 
A.D.  755  and  774,  the  states  of  the  Church  were  formed,  cities 
which  had  for  the  most  part  belonged  to  the  Exardiate  and 
to  the  Pentapolis,  there  was,  independently  of  the  Roman 
nationality  which  is  to  be  met  with  in  these  populations,  and 
independently  of  the  connection  which  had  lasted  one  hundred 
and  seventy  or  two  hundred  years  between  these  countries  and 

'  Pan!  Warnefrid,  snrnamcd  Panl  (aliai,  jndicnm,  jarisconsnltoramqne) 

the  Deacon  (died  a.d.  SOl),  De  gestU  leges,  qaoi  nsqne  ad  dao  millia  pene 

Zan{f ohardontm,  If  25 fDe regno  Justi-  libros  erant  extensie,  intra  qninqna- 

niani:    **  I>egcs  qnoqne  Romanornm,  ginta  librornm  nomemm  redegit,  eam- 

qnarnm  prolixitas  nimia  erat,  et  inntilis  que  codicem  Digettorum  tive  Pandeo- 

dissonantiai  mirabili  brevitate  correxit.  tarum  vocabnlo  nnncapavit.    Qaataor 

Nam  onines  constitntiones  principnm,  etiam  IngtUutionum  libros,  in  qnibos 

qiuB  ntiqae  maltis  in  volaminibas  habe-  breriter  nniyersaram  legnm  textns  com- 

bantur,  intra  daodecim  libros  coarctavit,  prehenditur,  noviter  composnit.  Noyas 

idemqne  Tolnmen  Codicem  Juttinia-  qnoqne  leges,  qnas  ipse  statnerat,  in 

nvm  appellari  prscepit.    Rnrsnmque  nonm  Tolnmen  redactas,  enndem^  Cbdi- 

singalorum  mngistratuum, siye  j ndicam  cem  Novellarum  nuncapari  sanciyit." 
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the  empire  of  the  East,  another  and  a  more  active  cause  which 
contributed  to  the  maintenance  and  to  the  study  of  the  Koman 
law  as  promulgated  by  Justinian.  This  was  in  the  first  instance 
the  influence,  and  afterwards  the  authority,  of  the  Pontifical 
court  and  of  the  clergy. 

601.  The  ecclesiastics,  in  fact,  claimed  the  Roman  law  as 
their  own,  allotting  it  a  place  second  only  to  canonical  law. 
We  find  in  the  Corpus  juris  canonici^  addressed  to  Theodoric, 
a  letter  in  which  Pope  Gelasius  the  First  demands  that  the 
laws  of  the  Roman  emperors,  which  the  Ostrogoth  prince  had 
ordered  to  be  maintained,  should  be  so  on  the  ground  of  the 
reverence  due  to  the  Holy  See,  its  power  and  prosperity.* 
This  reference  is  to  ante- Justinian  law.  Another  pope,  Leo  the 
Fourth,  wrote  to  the  emperor  Lothaire  the  First,  about  a.d.  887, 
a  letter,  also  inserted  in  the  Corpus  juris  canoniciy  in  which  we 
find  that. the  Roman  law  had  up  to  that  time  remained  in  vigour, 
sheltered  firom  the  universal  tempest  {hactenus  Romana  lex 
viffuit  absque  universis  procellis\  without  any  notice  being 
taken  of  its  having  ever  ^been  corrupted  out  of  consideration  to 
any  person;  and  the  writer  demands  that  it  should  be  maintained 
in  force  {ita  nunc  suum  robur,  propriumque  vigorem  obtineai)^ 
The  law  here  referred  to  is  the  law  of  Justinian  in  force  at  Rome 
at  that  time. 

Confining  ourselves  to  the  testimony  of  the  popes,  we  find 
throughout  the  course  of  centuries,  Gregory  the  Great,  who  died 
A.D.  604;  John  the  Eighth,  who  died  a.d.  882;  Alexander  the 
Second,  who  died  a.d.  1073,  whose  letters  have  been  preserved 
and  printed  in  a  general  collection,  more  than  once  citing  the 
text  of  Justinian  as  an  authority.  In  most  cases  these  quotations 
are  made  firom  the  Epitome  of  Julian ;  in  two  instances,  how- 
ever, they  are  fi-om  the  original  text.     Under  the  last  of  these 

*  COBP.  JUB.  CAN.,  Decret.  1»  pars,  •  COBP.  JUB.  can.,  Deeret  1»  pars, 

distinct.   10,  cap.   12 :    "  Certnm  est  distinct.  10,  cap.  13 :  *'  Vestram  flap- 

magnificcntiam  vestram  leges  Romano-  gitamus  clemeotiam,  ut  sicnt  hactenus 

mm  principum,  qaas  in  negotiis  homi-  romana  lex  yigoit  absque  universis  pro- 

nam  custodiendas  esse  priecepit,  malto  cellls,  et  pro  nullins  persona  hominia 

magis  circa   leverentiam   beati  Petri  meminiscitar  esse  cormpta,  ita  none 

apostoli,  pro  sue  felicitatis  angmento,  sunm  robnr,  proprinmqne  vigorem  ob- 

velle  servari."  tineat"    Leo  IV.  Lothario  Augnsto. 
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popes,  St.  Damian,  the  Cardinal  Bishop  of  Ostia,  who  was 
born  at  Ravenna  a.d.  988,  and  who  died  in  1072,  quotes  the 
text  of  five  passages  from  the  Institutes  in  his  opusculuniy — De 
parentelcB  gradibus. 

Similar  quotations  are  to  be  found  in  the  collections  of 
canonical  texts  which  were  composed  in  Italy  in  the  ninth, 
tenth  and  especially  towards  the  end  of  the  eleventh  centuries; 
these  collections  have  not  been  edited ;  many  of  them,  how- 
ever, had  been  circulated  in  manuscript,  and  were  in  use  among 
the  clergy  till  the  period  when  they  were  supplanted,  in  1151, 
by  that  collection  known  as  the  Decretum  Gratiani^  which 
forms  the  first  part  of  the  Corpus  juris  canonici. 

m 

602.  Nothing  therefore  is  more  clear  than  the  fact  that  the 
law  of  Justinian  was  maintained  without  interruption  as  the 
common  and  governing  law;  ranking,  however,  at  the  Pontifical 
court  and  with  the  clergy,  as  secondary  to  the  canonical  law. 
When  Odofiredus  reports  the  transfer  of  the  books  of  law, 
together  with  the  public  school,  fi'om  Home  to  Ravenna,  he 
does  not  say  that  copies  of  the  Roman  law  no  longer  remained 
in  Rome.  This  transfer  must  be  held  to  apply  to  the  official 
manuscripts,  which  it  is  only  reasonable  should  be  transferred 
to  the  seat  of  government,  or  to  those  which  were  used  for  the 
purposes  of  instruction,  given  or  sold,  as  the  case  may  be,  to 
the  professors  and  students,  either  by  the  copyists  or  the 
libraries  {stationarii) ;  for  it  is  reasonable  to  suppose  that 
these  also  went  with  the  school  to  Ravenna.  But  neither  the 
authorities  whose  duty  it  was  to  apply  the  law,  nor  the  clerks 
who  were  the  guardians  or  depositories,  by  whose  pens  the 
manuscripts  were  copied,  renewed  and  multiplied,  continued 
without  the  text  of  the  law  of  Justinian,  which  remained  in 
force  and  vigour,  according  to  Pope  Leo  the  Fourth,  in  the 
year  887,  thus  having  survived  the  universal  storm. 

603.  The  influence  of  the  clergy  in  the  preservation  of 
Roman  law  was  general,  and  was  not  limited  to  the  States  of 
the  Church,  but  extended  naturally  to  every  place  in  which  ec- 
clesiastical influence  was  felt.     Thus  we  find  in  those  portions 
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of  Italy  where  the  law  of  Justinian  had  been  promulgated, 
A.D.  554,  but  where  the  government  of  Constantinople  had 
existed  but  a  few  years,  it  was  this  law  of  Justinian  to  which 
the  clergy  always  appealed;  thus  we  find  in  a  letter  of  Atto  IT.,* 
bishop  of  Verceil,  in  945,  and  who  died  about  the  year  960, 
written  in  those  countries  which  had  from  the  first  formed  a 
part  of  the  Lombard  conquests,  this  opinion  expressed :  that  it 
behoved  ecclesiastics  themselves  also  to  follow  in  many  things 
the  law  of  the  Koman  emperors  {quorum  legem^  etiam  nobis 
sacerdotibuSf  tVt  multis  convenit  observare);  and  at  the  same 
time  he  adduces  in  reference  to  the  law  of  marriage  various 
fragments  from  the  Institutes  and  Digest  of  Justinian,  and 
from  the  Epitome  of  Julian.^ 

We  also  find  in  other  parts  of  the  Western  Empire  appeal 
made  by  the  clergy  to  the  Koman  law  which  had  been  in  force 
at  the  time  of  the  conquest,  that  is  to  say,  to  ante-Justinian 
law. 


Section  CXXII. 

The  Influence  op  the  Principle  op  the  Personality 
OP  THE  Laws  upon  the  Maintenance  of  the  Law 
OP  JustiNiAN  IN  Italy. 

604.  Another  and  still  more  general  cause  than  ecclesiastical 
influence  is  to  be  found  in  the  principle  of  the  personality  of 
the  laws,  an  interesting  legal  phenomenon  presented  by  the  dif- 
ferent barbarian  kingdoms.  It  must  not  be  supposed  that  the 
Roman  system,  which  had  permitted  so  many  different  nations  to 
retain  their  native  laws,  had  been  ignorant  of  this  principle.  The 
barbarians  themselves,  who  had  been  admitted  into  the  empire, 
had  already  enjoyed  the  privileges  of  Bomans,  but  the  superiority 
of  Roman  law  became  more  conspicuous  in  proportion  as  the 
various  barbarian  tribes  succeeded  in  supplanting  the  Roman 
sway.     The  edict  of  Theodosius,  general  as  it  was,  had  not  de- 

*  Atto,  EpUtola  ad  Axonem  EpU^  were  edited  and  pnblished  by  Ch.  Bar- 
copum,"    The  complete  works  of  Atto      rontias,  Verceil,  1768,  in  2  vols. 
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Btroyed  this  personality  in  Italy,  inasmuch  as  this  edict  scarcely 
touched  upon  matters  of  private  civil  law ;  long  afterwards,  in  the 
middle  ages,  towards  the  end  of  the  ninth  century,  a  constitution 
of  the  Emperor  Lothaire  the  First,  which  is  inserted  in  the 
Corpus  juris  canoniciy  ordered  tliat  the  entire  population  of 
Kome  should  be  interrogated,  and  that  every  man  should  state 
the  law  under  which  he  desired  to  Hve.^  This  is  the  period  at 
which  Pope  Leo  IV.  had  demanded  of  this  same  emperor  the 
maintenance  of  Koman  law,  which,  he  said,  had  remained  in 
its  vigoiur  notwithstanding  the  "universal  tempests."  The  great 
mass  of  the  ecclesiastics,  and  the  larger  portion  of  the  popu- 
lation of  Rome,  then  professed  the  Roman  law,  which  was  that 
of  Justinian.  The  Germans,  however,  of  various  nationalities, 
who  were  mingled  with  this  population,  were  also  admitted  to 
make  a  profession  of  their  respective  laws. 

606.  Thus,  throughout  all  the  modem  nations  which  were 
founded  by  the  superstructure  of  the  barbarian  races  upon  the 
Roman  world,  the  law  was  personal :  the  conquerors  adhered 
to  their  barbarian  laws;  those  subjects  who  were  of  Roman 
origin,  and  all  the  ecclesiastics,  continuing  to  be  governed  by 
the  principles  of  Roman  law.  It  was  only  in  those  countries 
which  had  been  subjected  to  the  authority  of  Justinian  that  the 
Roman  law  consisted  of  the  law  of  that  emperor.  In  the  other 
fractions  of  the  Western  Empire  it  was  a  Roman  system  of 
anterior  date  that  was  observed,  which  consisted  chiefly  of  those 
Roman  laws  which  had  been  collected  and  published  by  the 
various  barbarian  kings. 

606.  In  this  way  Roman  law,  whether  Justinian  or  whether 
ante-Justinian,  survived  the  conquest ;  and,  even  in  the  ob- 
scurity and  during  the  development  of  the  feudal  system,  it  was 
perpetuated,  if  not  as  a  science  at  least  in  practice,  leaving  the 

*  CJoBP.  JIJB.  CAN.,  Deoret,  !•  pars,  nt  hoc  nnQsqTtisqne,  tam  Jndices  qnam 

distinct.  10,  cap.  14:    Lotharius  im-  Duces,  vel  reliquns  populua  sciet :  quod 

perator:  "  Volumus,  ut  cunctus  popu-  si  offensionem  contra  eandem  legem 

lufl  Romanus  interrogetur,  qua    lege  fecerint,  eidem  legi  qua  profitentur  yi- 

Tult  Yivere :  ut  tali  lege  quali  lege  pro-  Tere,  per  dispensationcm  pontificis  et 

fessi  slut,  Tivant,  illisqne  denuutietnr,  nostram^  subjacebunt." 
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proofs  of  its  authority  in  the  decisions,  in  the  acts,  in  the  fop- 
miilse  of  those  times,  and  in  the  letters  or  writings  of  learned 
men  who  shed  light  upon  this  age  of  almost  universal  darkness. 
The  illustrious  M.  de  Savigny  has  carefully  and  patiently  fol- 
lowed, through  the  length  and  breadth  of  Europe  during  the 
long  period  of  the  middle  ages,  the  traces  of  this  practical 
existence  of  Roman  law.  The  researches  of  this  distinguished 
author  have  put  an  end  to  the  vulgar  notion  that  the  Roman 
law  was  lost  during  the  riiiddle  ages.  The  work  of  Savigny  is 
not  a  discovery,  it  is  a  demonstration.  A  portion  of  it  consists 
of  little  more  than  series  of  documents  and  extracts,  chronologi- 
cally arranged,  some  of  which  are  of  an  unimportant  character, 
but  they  are  valuable  as  arguments,  elaborated  with  the  utmost 
patience,  and  collected  with  the  most  scrupulous  exactitude. 
In  other  chapters  he  makes  use  of  these  materials  with  that 
skill  and  ingenuity  for  which  he  is  so  remarkable. 


Section  CXXIII. 
First  Indication  of  the  Law  of  Justinian  in  Gaul. 

607.  The  fate  of  Roman  law  during  the  formation  of  the 
modem  nations  of  Europe  is  a  matter  of  particular  interest  to 
us  (the  French),  so  far  as  it  is  connected  with  the  Gauls.  To 
this  subject  M.  de  Savigny,  and  with  still  more  attention  our 
learned  and  much  regretted  friend  Laferri^re,  have  dedicated 
several  pages. 

We  find  that  the  two  general  causes,  the  influence  of  the 
clei^  and  the  principle  of  the  personality  of  the  laws,  produced 
in  Gaul,  from  the  first,  their  ordinary  effect  of  maintaining 
Roman  law.  But  in  parts  where  the  collections  of  Justinian 
had  never  been  promulgated,  Roman  law  meant  ante-Justinian 
law,  together  with  the  collections  of  the  law  of  the  Romans 
made  and  published  by  the  order  of  the  German  kings:  the 
Roman  law  of  the  Visigoths,  commonly  called  the  Breviarium 
Alariciy  of  the  year  506,  and  that  of  the  Burgundians,  for 
the  sake  of  brevity  called  the  Papian,  published  shortly  after 
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the  year  517.  The  latter  of  these  two  systems  enjoyed  but  a 
short-lived  authority.  Published  at  the  earliest  in  a.d.  5 1 7,  it  lost 
in  A.D.  534,  that  is  to  say,  within  seventeen  years,  the  support  of 
the  power  from  which  it  had  emanated,  the  kingdom  of  the  Bur- 
gundians  having  been  absorbed  in  the  conquests  of  the  Frank 
kings.  Its  credit  was  soon  efiaced  by  the  Breviariumy  which, 
whether  as  to  the  number,  the  choice  or  the  arrangement  of  the 
texts  extracted  fit>m  the  various  sources  of  Roman  law,  was 
far  superior.  The  Breviarium,  though  compiled  in  southern 
Gaul,  extended  its  influence  to  the  north.  Of  all  the  enact- 
ments' of  Justinian,  it  only  adopted  the  latter  part,  that  is  to 
say,  the  NovelltB^  and  these  not  from  the  (»*iguial  text,  but  from 
the  abridgment  of  Julian;  and  M.  LaferriSre  authoritatively 
deckres  that  the  most  scrupulous  research  has  not  enabled  him 
to  trace  any  others  down  to  the  end  of  the  eleventh  century.* 
This  Epitome  of  Julian  appears  to  have  been  known  in  France 
in  the  ninth  century,  doubtless  owing  to  the  relations  that 
existed  between  the  French  clergy  and  those  of  Rome.  From 
this  period  the  Breviarium  and  the  Epitome  of  Julian  fre* 
quently  went  together,  being  transcribed  one  after  the  other  in 
the  various  manuscripts  of  the  time. 


>  lisferri^rc,  Histoire  da  droit 
Franqai^,  vol  4,  pp.  285  and  28C.  We 
may  therefore  accept  it  as  a  theory,  in 
the  present  state  of  oar  historical  know- 
ledge upon  this  point,  that  all  the  adop- 
tions and  all  the  quotations  relating  to 
the  law  of  Justinian,  whether  public  or 
private,  in  French  documents  of  the 
middle  ages,  down  to  the  end  of  the 
eleventh  century, refer  exclusively  to  the 
Novella  of  Justinian,  comprised  in  the 
collection  of  Julian. 

A  coDsticution  of  Pope  John  VIII., 
promulgated  in  the  council  held  in 
France  in  the  year  878 — the  council  of 
Troyes  -  enacts,  in  relation  to  the  com- 
position of  sacrilege,  "  Inspecth  legibus 
Momanis^  invenimvs  ibi  a  Justiniano 
imperatore  legem  compositionU  sacri- 
legii  compositam  ,  .  .,etc."(Sinnond, 
Q>neil.  Gall,,  cap.  3,  p.  480).  The  law 
hero  alluded  to  is  that  of  the  emperors 
Arcadius  and  Honorius,  and  is  to  be 
found  in  the  Code  of  Theodosius,  16, 
2,  De  epUcopis  et  clerieU,  34,  and 
passed  from  that  into  the    Code   of 


Justinian,  1,  8,  J5/J  episcopU  et  clericU 
et  monachit  et  privHegiit  eorum^  et  de 
nvptiU  clericontm  vetitis  teu  per- 
missis,  13," — a  chapter  nnqnestionably 
well  known  and  studied  by  the  clergy 
of  the  court  of  Rome.  The  Pope  hepe 
discards  the  Boman  law,  and  replaces 
it  by  a  law  of  Charlemagne  of  more 
lenient  character.  Thus  we  see  indi- 
cations of  a  code  of  Justinian  in  Gaul 
in  the  year  878.  We  do  not  agree  with 
I^aferri^re,  that  the  name  of  Justinian 
is  here  an  error  of  the  copyist ;  but  this 
indication,  though  extremely  vague,  is 
found  in  a  constitution  of  the  Pope, 
made  in  a  council  presided  over  oy 
himself,  and  not  in  a  national  docu- 
ment. Thus  we  have  some  little  light 
thrown  upon  the  existence  of  the  works 
of  Justinian  in  France  by  the  <:lergy  of 
Rome  and  Italy  in  ecclesiastical  mat- 
ters. Similar  institutions  may  be  met 
with  under  like  circumstances  in  other 
councils,  without  in  any  way  affecting 
the  law  of  the  country. 
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608.  Thus  confining  ourselves  to  the  writings  of  the  clergy,  it 
is  only  passages  fi'om  the  Breviarium  which  are  to  be  met  with 
in  a  letter  of  Alcuin,  who  died  in  the  year  804,  in  his  abbey  of 
St.  Martin  of  Tours,  after  having  seconded  the  efforts  of  Char- 
lemagne to  establish  institutions  for  the  teaching  of  ecclesiastical 
science  and  literature.  The  Epitome  of  Julian,  as  well  as  the 
Breviarium^  are  referred  to  in  the  works  of  Hincmar,  Arch- 
bishop of  B-heims,  in  the  year  845,  who  died  in  the  year  882. 
It  is  apparent  firom  the  quotations  made  by  this  learned  man 
that  he  was  also  acquainted  with  the  Gregorian  Code,  the  Her- 
mogenian,  and  the  Theodosian,  and  with  the  Collatio  mosaica" 
rum  et  romanarum  legum.  The  Breviarium  also  appears  in 
one  passage,  and  the  Epitome  of  Julian  in  several  firagments, 
in  the  collection  of  canonical  texts  compiled  by  another  learned 
French  clergyman  of  the  middle  ages  Abbon  I'Orleanais,  abbot 
of  the  monastery  of  Fleury,  in  the  year  988,  author  of  an 
abridgment  of  the  lives  of  the  Popes  down  to  Gregory  II.,  who 
was  Pope  from  the  year  714  to  731  •  This  abbot  took  part  in 
three  councils,  and  made  two  journeys  to  Rome  as  envoy  from 
King  Robert  to  Pope  John  XV.  in  986,  and  to  Pope  Gre- 
gory V.  in  996.     He  died  in  the  year  1004. 

609.  As  to  the  other  works  of  Justinian,  in  order  to  trace 
them  into  France,  we  must  go  to  the  other  collections  of  canonical 
texts,  the  Pannormia  and  the  Decretum^  which  were  composed 
by  St.  Ives — not  Yves,  of  Brittany,  the  patron  of  the  advo- 
cates— ^but  St.  Ives  who  was  born  about  the  year  1035,  in  the 
territory  of  Beauvais,  who  was  bishop  of  Chartres  in  1092,  and 
who  died  in  1115.  In  these  we,  for  the  first  time,  so  far  as  we 
know,  meet  with  extracts,  not  only  from  the  Breviarium  and 
the  Epitome  of  Julian,  but  from  the  Institutes,  the  Digest  and 
the  Code  of  Justinian,  numerous  fragments  of  which  are  in- 
corporated in  these  collections,  and  are  doubtless  due  to  the 
influence  of  Italy. 

Ives,  in  fact,  had  been  a  pupil  of  that  school  of  Benedictines 
of  the  Abbey  of  Bee  in  Normandy  which  was  founded  by 
Lanfranc,  and  which  became  one  of  the  most  celebrated  in 
Europe.     He  was  there  initiated  into  Italian  science  by  his 
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master  Lan&anc^  wto,  bom  at  Pavia  of  a  senatorial  &niily, 
first  made  his  appearance  in  that  city  as  a  student,  and  after- 
wards as  a  teacher  of  secular  law,  and  there  acquired  a  great 
reputation  before  going  to  France  and  becoming  a  Benedictine 
at  Bee.  Ives  had  as  a  fellow  pupil  another  Italian,  Anselm, 
from  Aosta  in  Piedmont,  who  was  of  the  same  age,  having 
been  bom  in  1033 ;  he  also,  at  a  later  date,  became  prior  of  the 
monastery,  afterwards  an  abbot,  and  subsequently  Archbishop 
of  Canterbury,  and  was  canonized,  as  was  Ives,  under  the  name 
of  St.  Anselm.  In  addition  to  these  ItaUan  predilections,  in 
consequence  of  the  objections  made  to  his  election  when  he  had 
been  unanimously  nominated  bishop  by  the  clergy  and  the  faith- 
ful of  the  town  of  Chartres,  he  went  to  Rome  with  deputies  from 
the  town,  and  was  there  consecrated  bishop  by  the  Pope  him- 
self. Urban  II.  He  took  part  in  the  council  of  Clermont,  pre- 
sided over  by  the  same  Pope  in  the  year  1095,  and  in  the  council 
of  Beaugency,  presided  over  by  a  legate  in  the  year  1 104.  So 
that,  as  an  ecclesiastic  and  scholar,  having  such  close  relations 
with  Italy,  and  desiring  to  compose  for  France  a  collection  of 
canonical  texts,  it  is  difficult  to  believe  that  he  did  not  procure 
for  the  prosecution  of  his  undertaking  some  collections  similar 
to  those  which  had  been  produced  in  Italy,  and  which  were  in 
vogue  amongst  the  Catholic  clergy ;  he  would,  of  course,  seek 
the  most  recent  and  latest  texts.  More  than  three  hundred 
years  separate  his  time  from  the  invention  of  printing,  but  the 
copyists — and  especially  the  clerks — multiplied  the  MSS.  In 
addition  to  the  collection  dedicated  to  Anselm,  Archbishop  of 
Milan  (a.d.  883  to  897),  and  that  dedicated  to  Anselm,  Bishop 
of  Lucca,  who  was  almost  a  contemporary  of  Ives  of  Chartres, 
as  he  died  in  the  year  1086,  only  nineteen  years  before  him 
(both  of  which  collections  had  been  widely  circulated),  we  know 
of  three  others  belonging  to  the  eleventh  century,  the  last  of 
which  only  extends  to  the  decretals  of  Urban  II.,  who  was  Pope 
from  A.D.  1088  to  A.D.  1099.  In  the  first  two  of  these  collec- 
tions various  passages  are  to  be  met  with  from  the  various  works 
of  Justinian,  except  the  Pandects,  and  in  the  last  from  them 
also. 

We  now  approach  the  period  when  the  study  of  the  law  of 
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Justinian  was  pursued  with  the  greatest  energy  and  success  at 
Bologna.  Ives  was  the  contemporary  of  Imerius,  and  when  he 
died  at  the  age  of  eighty,  in  the  year  1115,  this  chief  of  the 
school  of  glossators  had  already  attracted  attention  to  himself 
at  Bologna  by  his  teaching,  and  was  about  to  enter  the  service 
of  the  Emperor  Henry  V.  He  entered  it  in  the  year  1116,  and 
was  also  in  it  in  the  year  1118.  The  mode  of  instruction 
adopted  by  Imerius  had  been  pursued  by  others  before  him  in 
Italy.  The  possession  of  the  legislative  works  of  Justinian  by 
the  Bishop  of  Chartres,  and  the  use  made  of  them  by  him 
in  France,  in  his  collection  of  canons  and  in  his  letters,  are 
evidently  connected  with  these  events. 

610.  Before  devoting  a  few  words  to  the  revival  of  the 
public  study  of  the  law  of  Justinian,  we  shall  make  two  obser- 
vations of  an  important  character,  to  which  we  direct  the  atten- 
tion of  our  readers.  First.  The  rule  as  to  the  personality  of  the 
laws,  according  to  the  origin  or  declaration  made  by  each  indi- 
vidual, could  only  be  in  force  during  a  given  time.  In  propor- 
tion as  the  fusion  of  races  and  the  development  of  each  nation 
in  modem  Europe  progressed,  individual  distinction  or  difference 
must  have  disappeared,  leaving  behind  it  only  a  combination  of 
usage  with  enactments  and  judicial  practices,  which  would  vary 
according  to  the  nature  of  their  origin,  and  the  circumstances 
and  conditions  under  which  they  grew  up  in  each  state. 
Secondly.  In  this  work  of  elaboration  the  various  Germanic 
laws,  and  the  various  usages  of  each  people,  would  furnish 
elements  destined  to  become  absorbed  in  the  new  growth,  with- 
out leaving  their  names  attached  to  them ;  whereas  beyond  and 
besides  these,  two  of  the  elements  of  the  general  structure  must, 
from  their  very  nature  and  their  authority,  stand  out  con- 
spicuously from  the  rest:  these  two  were  the  canonical  law 
and  the  Justinian  law. 
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Section  CXXIV. 

Revival  of  the  Study  and  Teaching  of  the  Texts  of 
Justinian  towards  the  end  of  the  Eleventh  Cen- 
tury—The School  of  Bologna  and  the  Glossators 
— Placentinus  in  France,  Vacarius  in  England. 

611.  Savigny  has,  more  than  once,  employed  the  expression 
*'  revival,"  and  has  made  it  a  title  of  one  of  his  chapters.  It  is 
a  term  we  may  safely  use.  The  confusion  and  obscurity  of  the 
middle  ages  in  literature  and  science  extended  also  to  laws. 
The  Boman  law,  in  many  places  and  in  many  points,  existed 
in  practice  but  without  cultivation ;  the  evidence  that  we  have 
of  the  existence  of  this  latent  practice  are  a  few  quotations 
in  the  writings  of  the  exceptional  men  of  their  time.  Towards 
the  latter  end  of  the  eleventh  century  a  true  revival  took  place, 
— a  revival  of  intellect  and  consequently  of  the  study  of  law. 
The  movement  was  not  sudden,  but. had  been  foretold,  as  the 
return  of  animation  is  to  the  body  by  certain  faint  breathings 
and  gentle  motions, — the  precursors  of  returning  life. 

612.  Thus  Peter  Damian,  Bishop  of  Ostia,  who  was 
canonized  and  known  under  the  name  of  St.  Damian,  speaks  of 
the  discussion  which  took  place  concerning  civil  and  canonical 
law  in  his  time  at  Ravenna  as  to  the  degrees  of  relationship, 
during  which  discussion  the  authority  of  the  Institutes  of  Jus- 
tinian was  called  in  aid.'  This  testimony  is  of  the  greatest  im- 
portance, because  Ravenna  was  his  native  country.  He  was 
bom  in  the  year  988,  and  died  in  1072.  We  can  infer,  inde- 
pendently of  what  he  says  concerning  the  Institutes  of  Justinian 
and  of  the  existence  of  the  doctors  whom  Damian  sent  back . 
to  consult  their  codes  (arf  vestros  codices,  ad  Instituta  vestra 
r€currite)y  that  during  the  course  of  the  eleventh  century  this 
school,  originally  transferred,  as  we  know,  from  Rome  to 
Ravenna,  played  an  important  part.  Lanfranc,  who  in  1042 
became  a  benedictine  of  the  monastery  of  Bee  in  Normandy, 

*  See  his  work,  De  parenteks  gra-  .  .  .  Erat  antem  de  consangainitatis 
dibits,  in  Italian,  1783,  Paris  edition,  ^adibns  plorima  dlsceptatio."  Vol. 
1663 :  "  Ecvennam,  nt  nostisnnperadii      lii.  p.  77. 
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who  was  afterwards  called  by  William  the  Conqueror  to  the 
archbishopric  of  Canterbury,  and  who  was  the  trusted  coun- 
sellor of  that  prince,  first  studied  and  afterwards  publicly  taught 
the  law  with  great  distinction  at  Pavia,  his  native  place;*  he 
died  in  1089.  Thus  we  see  that  in  the  first  half  of  the  eleventh 
century  law  was  publicly  taught  in  Pavia.  It  is  true  that  we 
gather  fi'om  certain  documents  that  this  instruction  was  prin- 
cipally confined  to  the  law  of  Lombardy.  Pepo,  a  magistrate 
of  Bologna,  who  figures  in  this  character  in  an  act  of  the  year 
1075,  had  in  the  same  century  given  a  public  course  of  law  at 
Bologna.* 

613.  It  was  Imerius  who  was  the  founder  of  that  school  of 
Bologna,  which  became  as  famous,  and  as  much  fi-equented  for 
the  study  of  the  laws  of  Justinian,  as  was  that  of  Paris  for 
theology  and  literature.  Our  knowledge  of  the  nature  of  the 
instruction  imparted  by  him  is,  for  the  want  of  documents, 
limited  to  a  very  small  portion  of  his  career.  He  acquired 
his  celebrity  under  the  protection  of  Mathilde,  Duchess  of 
Tuscany  and  Countess  of  Reggio  and  other  places,  who  was 
sumamed  the  Great  Countess,  and  who  died  in  the  year  1115. 
He  confined  himself  chiefly  to  Bologna  and  to  B-ome,  where 
the  Emperor  Henry  V.  summoned  him  in  the  year  1118  to 
confer  upon  him  an  important  oflSce.  At  this  period  we  lose 
eight  of  him,  and  know  nothing  about  his  subsequent  history. 

He  belonged  to  Bologna,  and,  notwithstanding  the  German 
form  of  his  name,  he  must  not  be  regarded  as  a  German.  We 
find  his  name  in  various  forms:  for  example,  Wemerius  or 
Gemerius,  Wamarius  or  Guamarius,  Ymerius,  or,  more  simple, 

*  Gilbert  Crispin,  an  abbot  of  West-  ferred  to  was  the   Lombardian  law, 

minster,  who  wrote  his  life  in  the  iutro-  which,  during  the  tenth  and  the  com- 

daction  to  the  edition  of  his  works  pab-  mencement  of  the  eloyenth  centnries, 

lished  in  Paris  1648  (after  telling  as  was  the  chief  object  of  stndj  in  the 

that  he  had  been  instructed  in  his  youth  school  of  Pavia,  where  Lanfranc  had 

in  the  schools  of  the  liberal  arts  and  been  during  his  youth, 
secalar  laws  belonging  to  the  eleventh  '  Odofrcdus,  upon   the  law  of  the 

century),  which  is  now  in  the  library  of  Digest,  1,1,  De  jnstitia  et  Jure,  6,  f. 

Naples,  adds:  '*  In  ipsa  aetatc  scntentias  Ulp. :  "Qiiidam  Dominus  Pepo  coepit 

depromere  sapuit,  quas  gratanter  juris-  auctoritate  sua  Icgere  in  legibus,  tanien 

periti  vel  proetores  civitatis  acccptabant.  quidquid  fnerit  de  scientia  sua,  nnlllaa 

Memiuit  horam  Patria."    The  law  re-  nominis  fait" 
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Irnerius.     He  was  sumamed  lucerna  juris ^  and  was  the  first  of 
those  known  as  the  Glossators. 

614.  This  name  has  been  given  to  them  on  account  of  the 
nature  of  their  principal  labours,  which,  in  addition  to  oral 
instruction,  consisted  in  inscribing  upon  the  manuscripts  of  the 
laws  of  Justinian  notes,  at  first  exceedingly  brief  but  which 
afterwards  became  more  extensive.  These  notes  were  inter- 
linearj  or  marginal;  their  publication  served  as  the  material 
out  of  which  the  whole  edifice  of  the  legal  science  of  this  period 
was  constructed.  Glossa,  and  for  the  sake  of  euphony,  glosa^ 
an  obscure  word,  signifies  the  explanation  of  abstruse  words 
and  difficult  passages,  "  lingu(B  secretioris  interpretation  (Quin- 
tilian,  lib.  i.).  This  practice  had  been  known  at  an  earlier 
date.  The  Bible  had  its  gloss  fix)m  the  ninth  century,  and  we 
have  an  example  of  the  same  system  being  applied  to  the  law 
of  Justinian  in  a  very  old  gloss  of  the  Institutes  called  the 
Gloss  of  Turin,  which  has  been  published  by  Savigny  in  the 
appendix  to  his  History  of  the  Koman  Law  of  the  Middle 
Ages.  Their  labours,  however,  in  this  respect  were  consider- 
able and  important,  and  extended  to  the  whole  body  of  Jus- 
tinian's law,  and  were  regarded  as  an  authority  throughout 
Europe ;  indeed  we  at  the  present  day  are  more  indebted  to 
these  writers  than  we  are  generally  aware. 

Glos,  in  its  passage  through  the  various  languages  of  the 
world,  has  become  commentary,  j'flw^ne  (twaddle),  criticism  more 
or  less  ridiculous,  and  firom  being  brief  has  grown  prolix.  La 
Fontaine  makes  his  monkey  comment  (gloser)  upon  the  ele- 
phant, and  Boileau  all  mankind  upon  the  misadventures  of 
marriage: 

"  Je  sais  qno  c'est  nn  teste  oik  chacnn  fait  sa  gloae." 

616.  The  school  of  the  glossators  in  its  first  phase,  which 
embraces  the  whole  of  the  twelfth  century,  decreased  in  value, 
and  terminated  with  Accursius  before  the  middle  of  the  thir- 
teenth century.  As  to  this  period  of  about  one  hundred  and 
thirty  years,  we  shall  limit  ourselves  to  noticing  those  of  the 

MM 
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glossators  known  as  the  four  doctors  to  Placcntinus  and  to 

Vacarius. 

The  four  doctors,  who  may  be  reviewed  together,  were — 

1st,  Bulgarus,  surnamed,  like  Chrysostom,  the  mouth  of  gold 

(o8  aureum);  died  in  the  year  1166;  2nd,  Martinus  Gosia ; 

died  shortly  before  Bulgarus;   3rd,  Jacobus;  died  in  1178; 

an4  4th,  Ugo,  who  died  between  1166  and  1171.     All  four 

belonged  to  Bologna,  as  did  the  founder  of  their  schooL     One 

of  their  contemporaries  ascribed  to  Imerius  this  distich,  in 

which  he  assigns  to  each  his  character,  and  designates  Jacobus 

as  alter  ego : 

"  BalgaroB  est  8Brain,i  Martintis  oopia  legnm, 
Mens  Icgum  est  Ugo,  Jaoobns  id  qno  ego." 

Placentinus,  who  belonged  to  Placentia,  and  was  bom  about 
the  year  1120,  is  remarkable  from  the  fact,  that  after  the  public 
declaration  made  by  William,  Lord  of  Montpellier  in  the  year 
1180,  whereby  he  abolished  the  monopoly  of  instruction  in  that 
city,  he  founded  at  Montpellier  our  first  school  of  law  and 
introduced  the  writings  and  the  system  of  the  glossators.  Here 
too  he  composed  several  of  his  works.  After  being  in  Italy 
for  several  years  he  went  a  second  time  to  Montpellier,  where 
he  died  in  the  year  1192. 

Vacarius,  who  was  a  Lombard,  was  fiimous  in  the  same  way 
in  the  history  of  England.  He  was  taken  from  Bologna  to 
England  in  1144,  by  Theobald,  Archbishop  of  Canterbury. 
He  took  with  him  his  manuscript  of  the  texts  of  Justinian,  and 
founded  a  school  of  law  at  Oxford,  thus  introducing  as  a  novelty 
in  England  the  system  of  instruction  of  Bologna.  It  was  in 
order  to  spare  those  students  who  had  no  pecuniary  resources 
the  expense  of  obtaining  costly  manuscripts  that  he  made  ex- 
tracts from  the  various  parts  of  the  law  of  Justinian,  adding 
certain  extremely  brief  glosses.  This  work  was  entitled  Liber 
ex  universo  enucleato  jure  exceptus  (or  extract)^  et  pauperibus 
prcesertim  destinatus;  whence  is  said  to  be  derived  the  name 
of  PauperistSy  which  was  formerly,  and  for  a  long  time,  applied 
to  the  students  of  Oxford. 

1  Shonld  not  this  be  aunim,  in  allusion  to  his  sumamey  **  month  of  gold  ?*' 
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616.  The  school  of  Bologna^  during  this  period  of  active 
study  and  propagation  of  the  texts  of  Justinian^  attracted  to 
it  a  great  crowd  of  students,  who  came  from  various  parts  of 
Europe.  There  were,  it  is  said,  at  one  period,  ten  thousand 
members  of  fiunilies,  small  and  great,  clerical  or  lay,  studying 
there,  many  of  them  being  already  grey  with  age. 

The  fiune  of  this  school  had  reached  Paris,  and  it  is  to  this 
that  we  owe  the  anecdote  concerning  Abelard,  who  turned 
the  lawyers  into  ridicule,  and  boasted  that  he  could  explain  any 
passage  whatever  of  the  Corpus  juris  ;  a  small  portion  of  the 
Code  was  presented  to  him,  and  before  he  had  reached  the 
second  line  he  was  obliged  to  confess  his  inability :  '^  Nescio 
quid  velit  dicere  ista  /«ar."  The  pupils  of  the  glossators  had 
maliciously  selected  a  difficult  passage.^  The  anecdote,  if  true, 
is  necessarily  anterior  to  the  year  1140.  From  this  date  the 
practice  of  translating  various  portions  of  the  Corpus  juris  into 
French  commenced.  Many  of  our  learned  men  have  possessed 
manuscripts,  the  most  ancient  of  which  was  a  translation  of  the 
Code  made  about  the  year  1135.^  We  have  still  in  our  libraty 
of  Montpellier,  and  in  the  Imperial  library,  MSS.  belonging 
to  the  thirteenth  century,  which  are  translations  from  the 
Digest,  the  Code  and  the  Institutes. 

Bernard,  preacher  of  the  second  crusade  in  1146,  the  accuser 
of  Abelard,  whose  condemnation  he  secured  in  the  Council 
of  Sens,  and  of  Arnold  of  Brescia,  whom  he  caused  to  be 
expelled  from  France,  while  waiting  the  slow  fire  which  was 
to  consume  him  at  Rome,  declaimed  vehemently  before  Pope 
Eugenius  III.,  who  filled  the  holy  see  from  1146  to  1153, 
against  the  ardour  with  which  the  ecclesiastics,  even  in  the 

>  Odofredns,  GIobb  apon  lex  6  of  the  *  Jolien  Brodean,  Annotations  sw 

Code,  book  8,  tit.  39,  Mniwn  regun-  U$  a/rrUt  do  Looret,    I  haye  in  mj 

dttrum  (this  is  the  biw  in  question) :  possession  the  ancient  French  transla-^ 

"  Dicitnr  qnod  f nit  quidam  qai  vocabfr-  tions  in  MS.  of  the  Code  of  Jnstinian, 

tur  Petrns  Bailardus  .    .    .  £t  valde  made  in  the  time  of  Lothaire  II.  and  of 

deridebat  legistas  et  jactabat  de  qnod  Pope  Innocent  II.,  abont  the  year  1135. 

nulla  lex  esset  in  Corpore  juris,  quan-  See  also  upon   this  subject  Menage, 

tumcumque  esset  difficilis  in    littera,  Observations  sur  la  langue  franqaisoy 

quin  in  earn  poneret  casom  et  de  ea  part   1,  cap.  3;   J.  Donjat,  Historia 

traheret  sannm  intellectum.    Unde  una  juris  oivilis  Homanomm  (1678) ;  the 

die  fuit  sibi  ostensa  a  quodam  ista  lex,  President  Bouhier,  Observations  sur 

et  tunc  ipse  dixit :  Nescio  quid  velit  la  eoutume  de  Bourgogne^  cap.  4  (84), 

dicere  ista  lex.    Unde  derisus  fuit"  toI.  1,  p.  3S9. 
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papal  palace,  devoted  themselves  to  the  laws  of  Justinian  in- 
stead of  the  laws  of  our  Saviour:  "  Quando  oramusf  Quando 
doxemus  populos  ?  Quando  (Bdificamits  Ecclesiam  ?  Quando 
meditamur  in  lege  f  Et  quidem  quotidie  perstrepunt  in  palatio 
leffesy  sed  Justiniani^  non  Domini.^^^  Successive  councils — ^that 
at  Kheims  in  1131^  the  Lateran  in  1139  and  that  at  Tours  in 
1162— prohibited  the  religious  from  making  a  profession  of  the 
study  of  modem  laws  under  penalty  of  excommunication.*  The 
decretal  of  Honorius  III.,  in  1220,  re-enacted  this  prohibition, 
adding  a  prohibition  against  teaching  Roman  law  at  Paris  and 
the  neighbouring  towns,  also  under  pain  of  excommunicar- 
tion.*  The  motive  ascribed  for  the  decretal  is  worthy  of  note. 
It  is  that  in  France,  that  is  to  say,  in  the  province  anciently 
called  the  **  Isle  of  France"  and  in  several  other  provinces,  the 
laity  did  not  use  the  laws  of  the  Roman  emperors  (  Quia  in 
Francia  et  nonnullis  provinciisy  laid  Romanorum  imperatorum 
legibua  non  utuntur);  and  as  to  ecclesiastical  matters,  that 
there  is  very  little  which  cannot  be  explained  by  canonical  law. 
This  is  the  reason  assigned;  the  real  object  was  to  preserve  in 
the  university  of  Paris  the  monopoly  of  theological  instruction, 
and  in  Italy  the  preponderance  of  the  school  of  Bologna. 

There  was  some  reason  in  the  decretal  for  saying  that  the 
Roman  law  was  not  received  as  a  governing  law  in  the  Isle  of 
France  and  in  the  surrounding  provinces,  especially  the  texts 
of  Justinian.  The  result  of  this  prohibition  as  to  Paris  was  the 
establishment  of  the  school  of  law  at  Orleans,  which  took  place 
about  1236  ;  and  in  the  south,  where,  from  the  tinae  of  Placen- 
tinus,  the  school  of  Montpellier  had  existed,  several  others  were 
established^  the  chief  of  which  was  that  of  Toulouse  in  1228. 

1  Bernard,    De  corudderatione^   ad  locUt  vi^inis  jus  eiviU  legi  non  debet : 

Eitgenivm  III.,  lib.  i.  c.  4.    Vol.  ii.  "Firroitcr  interdicimiis,  ct  districtins 

p.  410,  of  edition  of  1690.  inhibemos,  ne  Farisiis,  yel  in  cintati- 

*  '<  Stataimns  nt  nnlH  omnino  post  bns  8cn  aliis  locis  vicinis,  qnisqnam  do- 

votnm  relig:ionis  et  professioncra,  ad  cere  vel  aiidire  jns  civile  prajsnmat." 

phyBicam,  Icgcsve  mundanas  legendas  Dnmoulin,  three  handrcd  years  later, 

permittatnr."     This  last  council   was  made  a  note  on  this  proTision,  with  the 

presided  over  by  Po})e  Alexander  III.  following  protest :  "  Ego  vero  dice  qnod 

'  The  provisions  of  the  decretal  of  Fapa  non  hahnit  potcstatem  prohibcndi 

Honorius  III.  have  passed  into  the  Cor^  in  regno  Franciie,  sive  lards,  sive  cle- 

jyu8  jnrU  eanonioi,  Decret.  Greg.  IX.  ricis :  quia  regnnm  Francia  nuUo  modo 

lib.  V.  tit.  33,  ch,  28 :  Parisiu  et  in  dcpcndet  a  Papa." 


Digitized  by  VjOOQIC 


THE  HISTORY  OP  ROMAN  LAW.  533 

All  these  universities,  and  those  which  were  established  in  great 
numbers  in  the  following  centuries,  taught  the  canon  and  the 
civil  law  from  the  texts  of  Justinian,  the  University  of  Paris 
being  only  able  to  teach  this  latter  law  as  an  accessory  when- 
ever considered  necessary  for  the  purposes  of  the  canon  law. 
In  1576  an  order  of  the  Parliament  of  Paris  was  necessary  to 
accord  as  an  exceptional  favour — which  was  not  to  be  held  as  a 
precedent — toCujas  and  the  contemporary  doctors  of  canon  law 
of  Paris,  the  faculty  of  lecturing,  professing  and  graduating  in 
civil  law  in  that  city,  on  account  of  the  peculiar  circumstances 
of  the  time,  that  is  to  say,  on  account  of  the  religious  troubles 
which  had  interrupted  the  course  of  study  at  Bourges.  The 
prohibitions  of  1220,  against  which  Dumoulin  struggled  in  vain 
three  hundred  years  after,  in  the  protest  which  we  have  men- 
tioned in  our  note,  which  prohibitions  were  renewed  by  the 
edict  of  1579  to  the  Etats  de  Blois,  art.  69,  were  not  removed 
until  the  edict  of  Louis  XIV.,  in  April,  1679,  after  having 
existed  for  upwards  of  four  hundred  and  fifty  years. 

617.  The  glossators,  notwithstanding  that  the  gloss  had  been 
their  chief  and  characteristic  work,  did  not  limit  themselves  to 
it.  They  also  wrote  what  were  called  apparatus^  which  were 
extended  and  connected  glosses,  forming  a  species  of  com- 
mentary upon  an  entire  title  or  section  of  the  Corpus  juris; — 
summcBy  which  were  siunmaries  or  resumes,  by  the  means  of 
which  they  opened  up  the  course  of  instruction  they  proposed 
to  pursue ; — casus ,  confined  to  constructing  upon  each  law,  that 
contained  any  diflSculty,  a  species  of  example  or  illustration ; — 
brocarda,  or  rules  of  law  drawn  from  the  texts  and  given  in 
their  entirety,  with  parallel  paragraphs  containing  apparent 
difficulties,  with  the  attempts  to  explain  them.  Azo,  who  had 
amongst  his  pupils  Accursius,  was  celebrated,  in  addition  to  the 
reputation  that  he  acquired  as  an  instructor,  for  his  summce,  his 
apparatus,  and  his  book  of  brocarda.  We  have  the  lessons  of 
certain  of  the  glossators,  as  published  either  by  themselves  or 
by  their  pupils.  In  addition  to  all  this,  the  glossators,  and 
amongst  them  Imerius,  were  in  the  habit  of  writing  special 
treatises,  but  mainly  upon  actions  and  the  mode  of  procedure. 
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Section  CXXV. 
Brachyloous  et  Petri  Exceptiones  Legum  Bomanorum. 

618.  The  historian  of  legal  literature  meets  about  this 
period  with  two  elementary  manuals  of  Roman  law  upon  the 
text  of  Justinian,  one  composed  in  Italy,  the  other  at  Valencia 
in  Dauphiny,  the  date  of  which  is  between  the  end  of  the 
eleventh  century  and  that  of  the  twelfth.  We  are  not  able 
to  determine  accurately  whether  these  were  anterior  to  the 
school  of  the  glossators  of  Bologna,  or  whether  they  may  be 
ascribed  to  the  impulse  given  by  that  school :  both  are  constructed 
upon  the  model  of  the  Institutes  of  Justinian,  and  are,  like  the 
Institutes,  divided  into  four  books,  having,  however,  modifica- 
tions in  the  order  in  which  the  subjects  of  which  they  treat  arc 
distributed,  the  Institutes  being  the  basis.  We  find  in  connec* 
tion  with  them  the  Pandects,  the  Code,  and  the  Novella  fix>m 
the  Epitome  of  Julian.  The  work  composed  in  Italy  is  more 
pailicularly  upon  Roman  law;  that  composed  at  Valencia 
adapts  this  law  to  the  various  institutions  or  local  customs,  to 
the  canon  law,  and  to  the  exercise  of  jurisdiction  in  that  pro- 
vince. It  is  with  this  object  dedicated  to  Odilo,  the  vicar  or 
representative  of  the  lord  justice,  under  the  sovereigniy  of  the  , 

then  reigning  Emperor  of  Germany,  for  the  province  of  Aries,  i 

in  which  Valencia  was  situated.  i 

The  Italian  work,  which  in  many  of  the  manuscripts  is  with- 
out title,  and  in  others  has  various  titles,  the  Corpus  legum^ 
Summa  Novellarum,  has  been  generally  known  during  the  last 
three  centuries  under  the  title  of  Brachylogns  totius  juris  civilisy 
or,  more  briefly,  BrachyloguSy  which  signifies  a  brief  discourse  or 
precis.  This  name  was  given  to  it  arbitrarily  in  an  edition  of 
1553 ;  another  edition,  which  appeared  in  1570,  gave  it  the 
name  of  Enchiridiuniy  or  manual ;  but  the  name  Brachylogus 
is  that  by  which  it  is  generally  known.  Savigny  is  of  opinion 
that  the  work  was  composed  at  the  commencement  of  the  twelfth 
century,  and  he  is  disposed  to  ascribe  it,  though  without  positive 
proof,  to  Imerius  himself.  It  must  not  be  forgotten  that  the 
school  of  Imerius  belonged  to  the  latter  end  of  the  eleventh 
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and  to  the  earlier  years  of  the  twelfth  century,  and  that  we 
hear  no  more  of  him  after  1118.* 

As  to  the  work  commenced  at  Valencia,  it  is  known  under 
the  title  borne  by  several  of  the  manuscripts,  Petri  exceptiones 
(extracts)  legum  Romanorum^  or,  by  contraction,  the  Petrus. 
We  know  nothing  of  this  Petrus  except  what  we  gather  from 
the  work  itself,  save  that  he  inhabited  Valencia  or  its  territory. 
Savigny  is  of  opinion  that  his  work  is  anterior  to  the  school  of 
Bologna,  and  eyen  to  the  collection  of  canons  made  by  Yves  of 
Chartres,  of  whom  we  have  already  spoken.  It  serves  as  a 
proof  that  the  law  of  Justinian  was  known  and  observed  in  that 
part  of  Gaul  before  the  works  of  the  glossators.  This  is  ex- 
plained by  the  influence  of  the  sovereignty  of  the  German  em- 
pire upon  these  countries  in  the  eleventh  century,  and  from 
the  connection  that  it  had  with  Italy.  We,  however,'  are  in- 
clined to  adopt  the  opinion  of  LaferriSre,  that  the  book  of  Petrus 
is  posterior  to  the  collection  of  the  canons  of  this  Yves  of 
Chartres,  and  consequently  posterior  to  the  commencement  of 
the  school  of  Bologna,  inasmuch  as  Yves  of  Chartres  was  a  con- 
temporary of  Imerius.*  This  book  was  probably  composed 
in  the  first  half  of  the  eleventh  century.  It  must  be  admitted 
that  the  author  does  not  give  the  text  of  Justinian  as  a  novelty, 
and  that  he  makes  no  use  whatever  either  of  the  Theodosian 
Code  or  the  Breviarimn  Alarici,  the  Roman  law  in  force 
in  Gaul  before  the  introduction  of  the  Corpus  juris  of  Jus- 
tinian.' 


>  Between  1651,  the  date  of  the  first  tanat  we  miiBt  conclude,  with  Lafer- 

edition,  and  1761,  we  can  enumerate  ri^re,  that  this  latter  collection  is  pos- 

twen^-one  editions  of  the  j&ra<; Ay 20^K«,  terior  to  Yves  of  Chartres.    See,  upon 

tonof  which  were  published  at  Lyons,  the  Brachylogus,  Savigny's  JSUtoi/re 

five  in  Qermany,  and  six  in  Italy ;  the  du  droit  romain  au  mvyenrdae,  vol.  ii 

modern  edition,   to  which  preference  par.  451,  etc.,  of  the  French  transla- 

should  be  s:iven,  is  that  ol  Edward  tion,  and  upon  the  Petrus,  the  same 

Boecking,  published  at  Berlin,  1829.  work,  p.  82,  etc.,  compared  with  Lafer- 

'  The  proof  relied  upon  rests  upon  a  Here's  Hittoire  du  droit,  vol.  iv.  p.  293, 

mutilated  passage  no  longer  having  any  etc. 

meaning  which  appeared  in  a  portion  '  The  first  edition  of  the  Petrtu  was 

of  the  Petrus  (3,  36),  which  appears  in  published  at  Strasbourg  in  1600 ;  for  a 

a  collection  of  the  canons  of  Yves  of  modem  edition  of  the  same,  reference 

Chartres  (3,  98).    As  this  mutilated  should  be  made  to  Bavigny  in  his  Ap- 

passage  is  also  to  be  found  in  the  col-  pendix,  vol.  iv.  p.  293,  to  the  translation 

lection  of    the    canons   composed    at  of  his  HiMory  of  the  Homan  Lam  of 

Saragossa,  and  styled  Catar  Angus-  the  Middle  Ages. 
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Section  CXXVI. 
Manuscripts  and  Texts  op  the  Corpus  juris  Justiniani — 

The  PANDECTiE  FLORENTINiE  AND  THE  VULGATE— ThE 

ANCIENT  Digest,  THE  Inportiatum  and  the  new  Digest. 

619.  The  glossators  do  not  appear  to  have  known,  and,  at 
all  events,  they  have  not  employed,  in  their  works  upon  Roman 
law,  anything  but  the  Corpus  juris  of  Justinian;  their  resources 
were  limited  to  this,  and  to  it  they  strictly  adhered.  Although 
their  field  was  thus  limited,  it  nevertheless  afforded  them  ample 
scope;  but  they  handled  the  text  roughly;  they  turned  and 
twisted  it  in  every  possible  way,  as  the  indefatigable  agriculturist 
turns  his  soil.  It  is  to  them  that  we  are  indebted  for  the  refer- 
ences which  are  contained  in  the  current  editions  of  the  present 
day,  and  which  are  of  so  much  use  to  us ;  they  are  the  result  of 
a  herculean  task,  of  a  series  of  investigations  and  incessant  com- 
parison of  each  law,  and  of  each  passage  of  the  law,  with  other 
laws  and  other  parallel  passages,  analogous,  explanatory  or  con- 
tradictory. They  also  accomplished  much  by  the  comparison 
and  critical  examination  of  different  manuscripts,  often  in  them- 
selves defective  and  firequently  at  variance. 

620.  There  is  a  legend  which,  like  all  legends,  has  found  some 
to  attach  credence  to  it  (Sigonius  was  the  first  to  give  it  weight),^ 
and  which  was  commonly  received  till  the  year  1726,  when  Fr. 
Grandi,  a  professor  of  Pisa,  treated  it  as  a  &ble.  From  that 
date  it  has  been  a  subject  of  controversy.  It  says  that,  in  the 
sacking  of  Amalphi,  in  1137,  by  the  people  of  Pisa,  who  were 
the  allies  of  the  Emperor  Lothaire,  a  manuscript  copy  of  the 
Pandects  was  discovered,  which  had  been  sent  to  Amalphi  by 
Justinian;  that  the  Pisans  carried  it  to  Pisa  and  received  it 
firom  the  Emperor  Lothaire  as  a  gift,  and  that  this  discovery 
and  the  appearance  of  the  manuscript  was  the  cause  of  the 
revival  of  the  study  of  Justinian  law,  and  the  foundation  of  the 
school  of  the  glossators  at  Bologna. 

621.  The  part  of  this  legend  which  is  manifestly  false  is, 

'  Sigonius,  Be  regno  Italue,  ii.  2. 
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that  the  alleged  discovery  was  the  cause  of  the  revival  of  the  study 
of  the  law  of  Justinian,  for  it  is  quite  certain  that  long  before 
the  year  1 137  Eoman  law  was  publicly  taught,  both  at  Kavenna 
and  at  Bologna ;  that  the  school  of  Imerius  had  shed  its  light 
far  and  wide ;  that  this  school  terminated  in  1118,  and  that  the 
labours  of  his  successors  had  not  merely  commenced  but  had 
made  considerable  progress. 

It  is  however  true  that  a  manuscript  copy  of  the  Pandects, 
of  very  great  antiquity,  embracing  the  entire  collection,  which 
was  treated  by  the  city  with  the  greatest  veneration  and  guarded 
with  scrupulous  care,  did  exist  at  Pisa;  that  the  glossators  re- 
ferred to  this  particular  text  by  the  style  of  litter  a  Pisana^  and 
that,  in  the  year  1406,  Pisa  having  fallen  under  the  dominion 
of  Florence,  this  valuable  document  was  transported  to  that 
city,  whence  it  derived  the  name,  under  which  it  has  remained 
famous,  viz.,  that  of  Pandect cb  Florentints. 

The  point  of  controversy  is,  how  and  when  this  manuscript 
fell  into  the  possession  of  the  Pisans?  Odofredus,  one  of  the 
jurists  of  Bologna,  who  belonged  to  the  second  phase,  who  was 
a  pupil  of  Accursius,  and  who  died  in  1265,  tells  us  in  bad  Latin 
that  this  manuscript  had  been  transported  from  Constantinople 
to  Pisa  at  the  same  time  as  the  Constitutions  of  Justinian.* 
Odofredus  was  at  least  a  hundred  years  later  than  the  pretended 
conquest  of  Amalphi.  Bartolus,  who  died  in  1357,  in  the  forty- 
fourth  year  of  his  age,  that  is,  about  a  hundred  years  later,  also 
says  that  the  manuscript  had  always  been  at  Pisa,  and  that  in 
a  complete  condition.*  On  the  other  hand,  some  historical 
notes  in  Latin  referring  to  the  maritime  wars  of  the  Pisans, 
bearing  date  1320,  and  which  are  added  as  an  appendix  to  a 
statute  bearing  date  1318,  and  a  passage  from  a  chronicle  or 
annal  at  Pisa,  in  Italian,  relative  to  the  same  wars,  and  two 
lines  of  a  poem,  all  derived  from  manuscripts  of  the  thirteenth 
century,   explicitly    relate    the    capture   of   the   Pandects   at 

»  Odofredus,  on  the  law  23,  f.  Paul.,  •  Bartolns,  on  the  rubric  of  tit.  3, 

Dig.  6,1,  Be  reivindicatione:  "  Undo  Soluto  matrimonio,  lib.  xxiv. :  "  Hoc 

si  ridcatis  Pandectam  qns  est  Pisis,  volnmen  {Inf&rtiatum)^  nunqnam  fuit 

qnse  Pandecta,  qnando  constitutioncs  amissum.      Semper  enim  fuit  totum 

fuerunt  facisd,  fuit  deportata  de  Con-  volnmen  Pandcctamm  Pisis  et  adhnc 

stantinopoli  Piais,  est  de  mala  littera."  est." 
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Amalphi.  Savignj,  after  having  inyestigated  the  matter, 
rejects  the  account  given  of  this  conquest,  as  had  Fr.  Grandi  in 
the  year  1726,  and  upon  his  authority  this  paltry  controversy 
has  terminated.  Laferri^re,  nevertheless,  who  also  investigated 
the  matter,  believes  in  the  alleged  conquest,  but  both  agree 
that  the  matter,  as  it  now  stands,  is  of  little  importance.^ 
There  is,  however,  a  point  which,  though  of  secondary  import- 
ance, is  not  without  its  value,  which  is,  whether  Imerius  and 
the  early  glossators,  by  whom  he  was  succeeded  up  to  the  year 
11375  were  acquainted  with  and  used  this  manuscript  or  not 
If  it  is  true  that  it  only  came  to  the  notice  of  the  glossators  as 
the  result  of  the  sacking  of  Amalphi,  and  that  only  in  the  year 
1 137,  it  is  probable  that  the  sudden  appearance  of  such  a  docu- 
ment, and  under  such  circumstances,  would  have  been  noted  in 
their  works.     No  such  mention  however  occurs. 

622.  The  manuscript  of  the  Florentine  Pandects  is  the  only 
ancient  MS.  now  extant,  neither  of  the  others  being  of  more 
ancient  date  than  the  time  of  the  glossators.  It  is,  however, 
certain  that  the  glossators  possessed  more  ancient  manuscripts, 
which  were  in  existence  in  Italy  in  their  time,  and  which  have 
since  been  lost,  doubtless  as  a  result  of  their  own  works.  It  is 
by  the  aid  of  these  different  manuscripts,  by  comparing  them 
with  each  other,  and  with  the  MS.  at  Pisa,  that  the  glossators 
had  been  able,  piece  by  piece,  to  reconstruct  the  text  of  the 
Pandects,  knoMrn  as  the  littera  Bononiensisy  or  text  of  Bologna, 
or  the  Vulgata^  the  accredited  and  generally  received  text.  It 
is  well  to  notice  the  three  applications  of  this  term.  The 
Vulgate  is  that  Latin  version  of  the  Bible  alone  approved  as 
the  canonical  text  by  the  council  of  Trent ;  the  Vulgate  is  the 
Latin  version  of  the  NovellcB  contained  in  the  Jutkenticum, 
generally  accepted,  without  any  definite  authority,  before  the 
translations  made  by  the  order  of  the  Emperor  Justinian  for 
promulgation  in  Italy ;  and,  finally,  the  Vulgate  is  that  text  of 
the  Pandects  as  reconstructed  by  the  labours  of  the  glossators 
by  a  critical  examination  of  ancient  manuscripts,  and  which  is 
now  In  general  circulation. 

*  Savignr,  vol.  iii.  p.  71  et  scq. ;  Tjaferri^pe,  toI.  It.  p.  369. 
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623.  It  is  a  singular  &ct  that  the  Florentine  MS.  of  the 
Pandects  inverts  the  order  of  some  of  the  parts,  an  arrange- 
ment which  doubtless  arose  at  an  early  though  unknown  date, 
by  a  misplacing  of  the  leaves.  All  the  other  MSS.  have  the 
same  inversion.  We  should  be  inclined  to  conclude  that  all 
the  manuscripts  were  taken  from  the  original  Florentine,  or 
that  some  still  more  ancient  copies  existed  from  which  they 
all,  including  the  Florentine,  have  been  derived,  and  in  which 
the  same  misplacement  occurred.  Certain  passages,  however, 
which  are  wanting,  or  which  are  evidently  erroneous  in  the 
Florentine  edition,  but  which  are  to  be  found  or  rectified  as  the 
case  may  be  in  the  Vulgate,  prove  the  existence  of  distinct 
copies.  Among  the  explanations  which  have  been  suggested, 
and  which  have  given  rise  to  considerable  controversy,  the 
most  simple  is  the  following,  that  the  manuscript  possessed  by 
the  glossators  did  not  contain  the  concluding  part  of  the  Pan- 
dects, and  that  recourse  was  had  to  a  copy  of  the  Florentine 
MS.  in  order  to  complete  the  others  in  that  respect. 

624.  The  Florentine  MS.  is  in  one  volume,  containing  all  the 
Pandects.  This  was  not  the  case,  however,  with  all  the  Italian 
manuscripts.  The  texts  employed  by  the  early  glossators  came 
to  them  in  several  volumes  and  at  different  times.  Odofredus, 
to  whom  reference  has  already  been  made,  and  who  wrote  in 
the  thirteenth  century,  adopted  this  order.*  From  this  fact 
arose  the  traditional  division  into  three  volumes,  which  we  find 
in  the  Vulgate,  viz.,  the  Digestum  vetusy  or  ancient  Digest, 
the  Infortiatum  and  the  Digestum  novum — 

**  Je  sais  le  Code  entier  avec  les  Anthentiqnes, 
Le  Digeste  nonvcan,  le  vienz,  rinfortiat." 

"  A  fine  speech  to  make  to  a  woman !"  says  the  Dorante  of 
Comeille,  in  the  comedy  of  the  Menteur. 

Many  speculations  have  been  hazarded  as  to  the  meaning  of 

*  Odofredas,  gloss  on  the  Infoi'tia-  fuit  inyentnm  Infortiatnm  mne  tribns 

turn,  lib.  XXXV.  tit.  ii.,^^  leg,  Faloid.,  partibns;  postoa  fncrnnt  portati  Tree 

law  82,  frag,  of  Ulp.,  on  the  words  Tret  libri ;    ultimo  liber  Antenticornm  in- 

partet :    "  Cnm  libri  fncrnnt  portati,  yentns  est :  ct  ista  ratio  qnare  omnes 

fnemnt  portati  hi  libri :   Codex,  Dig.  libri  antiqni  habent  separatam." 
vetns  et  noynm,  et  Inntitntiones ;  postca 
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the  term  Infortiatum — some  ingenious,  others  absurd.  Es- 
tienne  Pasquier  wittily  refuses  to  enter  into  these  subtleties ; 
he  regards  it  as  a  stupid  distinction,  with  three  foolish  titles, 
resulting  from  ignorance,  and  therefore  inexpHcable.  It  is 
sufficient  for  the  reader  to  remember,  that  this  is  the  name 
given  to  one  of  the  three  sections  into  which  the  Vulgate  was 
divided,  the  other  two  being  called  the  Digestum  vetus  and  the 
Digestum  novum. 

The  division  of  the  Pandects  into  three  sections  was  trans- 
mitted by  the  glossators  to  the  jurists,  who  followed  them; 
when  the  art  of  printing  came  into  vogue,  all  the  editions  of 
the  Pandects,  comprising  for  the  most  part  those  of  the  sixteenth 
century,  were  always  arranged  according  to  this  division;  but 
from  the  seventeenth  century,  the  arrangement,  which  is  alto- 
gether foreign  to  the  spirit  of  Boman  law,  has  disappeared. 

626.  There  is  nothing  worthy  of  remark  concerning  the 
manuscripts  of  the  Institutes,  which,  on  account  of  their  ele- 
mentary character,  were  fiu:  more  widely  circulated ;  nor  indeed 
concerning  those  of  the  Code  beyond  this,  that  the  manuscripts 
used  by  the  glossators  only  contained  the  first  nine  books,  the 
three  latter,  which  deal  with  pubUc  law,  being  treated  separately, 
either  as  a  volume  or  as  a  separate  subject  of  instruction.  It 
was  this  collection  of  the  first  nine  books  which  bore  the  name 
of  the  Codex ;  the  residue,  that  of  Tres  librL  This  division 
also  no  longer  exists.  We  will  not  add  anything  to  what  has 
already  been  said  concerning  the  manuscripts  of  the  NovellcB, 
except  that  Imerius  annexed  some  extracts  in  the  form  of 
glosses  to  his  work,  with  references  to  the  Novellts  or  Authen- 
ticum  from  which  they  were  derived,*  Some  of  his  successors 
increased  the  number  of  these  notes.  These  annotations,  under 
the  name  of  Authenticay  form,  in  a  certain  sense,  a  portion  of 
the  body  of  the  Code ;  they  are  contained  in  our  editions,  and 
are  of  great  service ;  those  of  the  Institutes  have  not  been  so 
well  preserved. 

1  Odofredns,  after  relatinp:  the  anec-  libro  stndait  optime,  et  bene  scivit  enm, 

dote  as  above,  adds :  "  Scd  ipse  postca  qnod  apparet  ex  eo  quod  ipse  ntilitateni 

mutavit  opiaionem  suam .    .     .  et  dixit  posnit  sni^>er  C.  signando  anth.  qiuD  le- 

quod  Biaudum  erat  iHu  libro ;  et  iu  illo  guritur  super  Codice." 
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Section  CXXVII. 

The  Schools  op  the  Jurists  trom  the  Glossators  to 
THE  Sixteenth  Century. 

626.  The  most  celebrated  of  the  ancient  European  jurists, 
down  to  the  middle  of  the  sixteenth  century,  are  Accursius, 
Bartolus  and  Alciat,  to  whom  must  be  added  Cujas. 

Savignj,  in  his  excellent  History  of  the  Eoman  Law  of  the 
Middle  Ages,  mentions  during  the  twelfth  and  thirteenth  cen- 
turies, starting  with  Imerius,  the  names  of  forty-seven  jurists 
who  had  attained  a  reputation;  and  during  the  fourteenth  and 
6fteenth  centuries  more  than  a  hundred,  amongst  whom  there 
are  only  six  Germans  and  four  French,  all  the  others  being 
Italian.  Savigny  does  not  go  into  the  sixteenth  century,  as 
not  belonging  to  the  middle  ages. 

627.  Estienne  Pasquier,  who  commenced  the  publication  of 
his  Recherches  de  la  France  in  1561,  endeavoured  to  classify 
these  jurists  into  three  ages  or  schools;  the  first  called  the 
Glossators,  the  second,  who  were  named,  as  he  says,  by  scholars 
the  ScribenteSf  and  whom  he  called  Docteurs  de  droit;  and 
finally,  the  third  class,  whom  he  is  pleased  to  call  Humanists^ 
^^ pour  avoir  mesle  en  beau  langage  latin  les  Lettres  Humaines 
avec  fe  DroictC^ 

The  first  series,  that  of  the  glossators,  closes  about  the  year 
1260  with  Accursius  and  his  sons;  he  gave  his  name  to  the 
school,  which  for  a  period  of  about  eighty  years  followed  in  his 
footsteps,  and  laboured  at  his  works  tiU  about  the  year  1340, 
when  Bartolus,  the  chief  of  the  second  series,  made  his  ap- 
pearance, and  in  his  turn  acquired  great  reputation,  which 
resulted  in  the  Accursians  being  replaced  by  the  Bartolists. 
Thus,  next  to  the  glossators,  who  had  flourished  for  one  hundred 
and  sixty  years,  that  is,  firom  the  year  1100  to  1260  or  there- 
abouts, the  second  series  of  Estienne  Pasquier  in  its  turn  lasted 
fi*om  the  year  1260  to  1510,  or  in  other  words  for  a  period  of 
about  two  hundred  and  fifty  years,  of  which  eighty  years 
belonged  to  the  Accursians  and  a  hundred  and  seventy  to  the 
Bartolists.      Then  Alciat,  about  the  year  1510,  opened  with 
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the  sixteenth  century  the  third  school^  in  which,  though  fol- 
lowing in  the  traces  of  his  predecessors,  Cujas  earned  a  higher 
reputation  than  any. 

628.  Accursius  was  bom,  about  the  year  1182,  in  a  yiUage 
near  Florence,  and  died  about  the  year  1260 :  he  was  a  compiler 
of  glosses.  After  following  the  profession  of  the  law  for  about 
forty  years  in  the  University  of  Bologna,  and  acquiring  honour 
and  considerable  wealth  by  lending  money  at  interest,  and  that 
even  to  his  pupils  (so  says  the  Satirist),  he  retired  to  the 
solitude  of  the  country,  probably  to  his  beautiftd  ch&teau,  the 
y  iUa  Bicardina,  in  the  midst  of  his  vast  domains,  there  to  com- 
plete the  compilation  which  he  had  commenced.  This  work  has 
been  called  "  the  Great  Gloss."  It  contains  extracts,  coUected 
and  combined  in  the  margin  of  each  text,  from  the  entire  Corpus 
juris f  and  is  a  collection  of  the  ancient  annotations  of  the  whole 
school  of  the  glossators  supplemented  by  his  own  annotations. 
His  son  Cervottus,  not,  as  Savigny  says,  his  son  Francis,  to 
whom  the  credit  has  been  erroneously  given,  made  some  additions 
of  slight  importance.  It  is  clear  that  the  utility  of  this  work 
must  have  been  great,  inasmuch  as  it  condensed,  in  a  brief  and 
convenient  form,  the  leamiDg  of  the  one  hundred  and  sixty 
years  which  followed  the  revival  of  the  study  of  Boman  law. 
This  book,  at  one  and  the  same  time,  gives  a  summary  of  the 
writings  of  the  glossators  and  destroys  their  identity.  To  the 
fact  that  Accursius  has,  in  some  cases,  quoted  the  names  of 
works  and  authors  we  owe  our  acquaintance  with  the  fragments 
of  the  writers  whom  he  has  mentioned.  As  to  the  works  them- 
selves they  were,  fit)m  that  time,  neglected,  and  the  manuscripts, 
for  the  greater  part,  are  lost.  For  a  period  of  about  eighty 
years,  the  most  servile  adherence  was  shown  to  this  writer,  the 
gloss  enjoying  a  greater  authority  even  than  the  text.  "  I 
prefer  the  gloss  to  the  text,"  said  Cinus,  ironically,  who  was 
bom  in  1270  and  died  in  1336,  to  whom  we  are  indebted  for 
the  reaction  and  for  the  labours  of  his  illustrious  pupil  Bartolus ; 
"  for,  if  I  quote  the  text,  both  judges  and  advocates  say  to  me, 
^  don't  you  think  that  the  glossator  knew  the  text  as  well  as  you^ 
and  that  he  could  understand  it  better  than  you  ? ' " 
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It  is  owing  to  the  compilation  of  Acctimns,  which  is  a  huge 
mass  of  contradictions^  that  all  the  shafts  of  historical  ignorance, 
of  barbarous  Latin,  9f  puerility  and  of  ridicule,  that  it  has  been 
the  fitshion,  since  the  revival  of  letters  in  the  fifteenth  century, 
to  hurl  against  the  glossators  as  a  body  without  any  distinction, 
have  been  levelled  at  them.  Rabelais  makes  his  Pantagruel 
say  (book  2,  cap.  5),  "Au  monde^  lui  fait-il  dire,  fCy  ha  livres 
tant  beaulxy  tant  aornez,  tant  elegans  comme  sont  les  textes  des 
Pandectes;  mats  la  bordure  d*iceulz,  c*est  assavoir  la  Glose  de 
Accurse,  est  tant  salle,  tant  infame  et  punaise,  que  ce  h*est 
qu*ordure  et  villennieJ*  It  may  be  said  of  the  satirist  himself 
that,  in  his  jokes  and  pleasantries,  he  not  unfi*equently  conceals 
the  point  of  his  wit  under  a  heap  of  rubbish.  Estienne 
Pasquier  (lib.  9,  ch.  34),  in  a  contrary  sense,  has  said  concern- 
ing Accursius,  that  he  made  ^^un  Recueil  generaly  sous  U  nom 
de  GloitseSy  de  toutes  les  anciennes  annotations,  y  adjoustant 
plusieurs  belles  observations  de  son  creu,  dont  il  borda  les  textes 
de  la  f agon  que  nous  voyons."  In  these  days  scarcely  anyone 
ever  reads  the  Great  Gloss,  or  indeed  has  any  occasion  to  read 
it.  Very  few  lawyers,  who  by  profession  are  civilians,  find  it 
necessary  to  refer  to  it.  When  they  do,  indeed,  it  is  not  with- 
out profit ;  but,  independently  of  the  mass  of  matter  with  which 
they  are  encumbered,  the  examples,  observations  and  interpre- 
tations, the  labours  of  the  difierent  glossators  will  always  be  of 
value,  first  and  chiefly  because  of  the  construction  of  the  text, 
secondly  for  the  references  by  figures  to  all  parallel,  similar  or 
contradictory  passages  which  have  been  applied  to  every  por- 
tion of  the  corpus  juris  and  which  constitute  much  of  the  value 
of  our  current  editions. 

629.  Bartolus,  who  belonged  to  Sasso  Ferrato,  in  Umbria, 
was  bom  in  1314  and  died  in  1357,  at  the  age  of  forty-four: 
he  was  a  professor  of  law  in  the  University  of  Pisa,  and  fit)m 
the  year  1343  filled  tiie  same  post  with  great  reputation  in  that 
of  Perugia.  The  labours  of  the  glossators  upon  the  text  were 
ended,  and  servile  attachment  to  the  gloss  began  to  disappear. 
Amongst  the  more  intelligent,  Cinus,  the  master  of  Bartolus, 
had  ridiculed  it.     From  that  time  principles  commenced  to 
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take  the  place  of  the  text  and  the  gloss.  The  first  rank  in  this 
new  school  unquestionably  belongs  to  Bartolus.  His  commen- 
taries upon  the  three  parts  of  the  Digest  and  of  the  Code,  his 
Consilia,  Qucestiones  and  Tractatus^  attained  a  high  reputation 
in  Italy,  France,  Spain  and  Portugal.  His  opinion  had  so 
much  weight  in  the  courts  of  justice  that,  according  to  Estienne 
Pasquier,  the  expressions  plus  resolu  que  Bartole,  and  resolu 
comme  un  Bartole,  were  proverbial. 

Bartolus  himself  tells  us  that  the  Emperor  Charles  IV.,  to 
whom  he  had  been  sent  as  a  deputy  by  the  inhabitants  of 
Perugia,  appointed  him  his  counsellor,  and  gave  him  a  post  in 
his  household.  According  to  him  the  emperor  showed  him 
many  other  marks  of  favour,  and,  among  others,  conferred  on 
him  this  singular  diploma,  that  he  and  all  his  descendants  who 
should  be  professors  of  law  should  have  the  power  of  legitimizing 
their  pupils  in  cases  of  bastardy,  or  relieving  them  fix)m  the 
disadvantages  of  minority.  The  conferring  of  such  powers  by 
a  prince  upon  a  professor  and  his  descendants  was  an  exhibition 
of  imperial  authority  which,  in  those  times,  was  not  likely  to 
produce  any  very  great  sensation. 

Pantagruel,  with  the  greatest  irreverence,  treats  Accursius, 
Bartolus,  his  disciples  Baldus,  de  Castro,  and  many  others,  in 
the  same  way,  "  de  vieulx  mastina,  qui  jamais  rCentendirent  la 
moindre  loy  des  PandecteSy  et  rCestoyent  que  gros  veaulx  de 
disme^  ignorans  de  tout  ce  qu^est  necessaire  d  rintelligence  des 
loix^'  (lib.  ii.  ch.  10).  In  this  manner  did  the  revivalists  of 
letters  in  France  throw  stones  at  this  Italian  brigade  and  those 
Italian  civilians ;  ^^  tous  tachez  et  infectez  de  ceste  ancienne 
lourdite^^^  said  Estienne  Pasquier  (book  9,  cap.  39).  These 
Italians,  however,  had  amongst  them  the  immortal  Dante, 
Petrarch  and  Ariosto,  to  say  nothing  of  their  great  artists. 

630.  Estienne  Pasquier,  in  his  book  9,  cap.  39,  says :  *^  Le 
siecle  de  Fan  mil  cinq  cens  .  .  .  nous  apporta  une  nouvelle 
estude  de  Loix,  qui  fut  de  faire  un  mariage  de  Vcstude  du 
Droict  avecques  les  Lettres  Humaines^  par  un  langage  latin 
net  etpoly.^^  This  is  why  he  calls  the  jurists  of  the  third  age 
^^  Humanistes."    This  was  a  literary  and  historical  study  of 
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law ;  which  did  not  merely  require  good  and  polished  Latin,  but 
also  demanded  the  Greek.  This  school  did  not,  like  its  prede- 
cessors, limit  itself  to  the  works  of  Justinian,  it  sought  the 
sources  of  anterior  law,  both  under  the  republic  and  under  the 
empire,  also  tracing  it  into  the  Eastern  Empire ;  nor  did  it  limit 
its  researches  to  these  sources  of  information ;  it  ransacked,  with 
equal  ardour,  the  pages  of  the  historian,  the  prose  writer,  and 
the  poet.  In  this  way  jurists  and  men  of  letters  in  the  sixteenth 
centuiy  went  hand  in  hand,  not  imfrequently  being  mistaken 
the  one  for  the  other.  It  is  to  the  warmth  of  this  new  dis- 
cussion that  we  must  refer  the  invectives  of  Rabelais,  and  the 
ill-sounding  epithets  of  Estienne  Pasquier  and  of  so  many  other 
writers  againgt  the  Koman  jurists  of  preceding  periods.  This 
absolute  contempt,  however,  was  not  participated  in  by  the  more 
learned  men  of  the  new  period,  such  as  Alciat  and  Cujas,  who 
in  many  points  did  honour  to  the  services  of  their  predecessors. 
These  successive  schools,  which  are  marked  in  history  in  order 
that  the  table  may  be  complete,  have  no  clearly-defined  lines  of 
demarcation.  For  neither  in  the  course  of  hmnan  events  nor 
in  that  of  physical  nature  are  changes  instantaneous ;  the  dawn 
precedes  the  day,  the  twilight  gives  notice  of  approaching  night, 
and  each  has  its  degrees.  Estienne  Pasquier,  when  speaking 
of  the  three  jurists  as  pioneers  of  this  new  enterprise,  that  is 
to  say,  as  being  the  initiators  of  the  school  of  the  Humanists, 
Guil.  BudsBUS  of  Paris,  Andre  Alciat,  an  Italian  of  Milan, 
and  Uldaric  Zaze  (or  Zazius),  a  German,  bom  in  the  town 
of  Constance,  observes  that  Budseus  in  the  year  1508,  under 
the  reign  of  Louis  XII.,  published  his  annotations  upon  the 
Pandects  in  twenty-four  books,  in  which  ^^  non^seulement  il 
ouvrit  le  pas  au  beau  latin  parseme  de  belles  fleurs  d*histoires  et 
sentences,  mats  aussi,  sur  le  commencement  de  son  ceuvre,  se 
desborda  en  invectives  contre  la  barbaric  des  anciens  Docteurs 
de  Droict;^^  giving  therefore  to  him  the  priority  over  Alciat, 
whose  first  publication  dates  in  the  year  1518.  But  by  glancing 
at  the  59th  cap.  of  Savigny's  work  entitled  '*  The  Precursors  of 
the  New  School,"  we  see  that  the  leaning  towards  philology, 
literature  and  history  as  auxiliaries  to  jurisprudence  had  been 
indicated  by  other  writers,  the  greater  number  of  whom  were 
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Italians,  there  being  scarcely  any  French,  Germans  or  Spaniards, 
and  these  belonged  to  the  second  half  of  the  fifteenth  century, 
and,  consequently,  before  Budaeus,  Alciat  or  Zazius,  and  before 
the  moTement  of  the  Humanists  had  commenced.  Nor  must 
we  forget  that  the  revival  of  Greek  literature,  under  the  in- 
fluence of  the  Lascaris,  had  commenced  about  the  same  time  in 
Italy,  with  John  Lascaris  at  the  court  of  Charles  YIII.,  of 
Louis  XII.  and  of  Francis  I.,  which  was  prior  to  its  appear- 
ance in  France. 

GuiL  Budseus  was  the  secretary  of  Louis  XII.,  and  subse- 
quently was  counsellor  and  master  of  requests  under  Francis  I. 
He  was  intimately  connected  with  John  Lascaris,  the  first 
keeper  of  the  royal  library,  and  may  be  said  to  have  been  the 
resuscitator  of  Greek  literature  in  France.  He  was,  however, 
rather  a  scholar  than  a  jurist.  He  rendered  assistance  to  the 
jurists  both  as  a  literate  and  an  antiquarian.  Johannes  Ulrio 
Zazius  published  about  the  same  period  in  Germany  a  catalogue 
with  annotations  and  interpretations  of  various  ante-Justinian 
legal  documents,  at  that  time  a  new  field  of  inquiry,  an  edition 
of  which  was  published  in  Paris  in  1534  by  Louis  Charondas. 
But  the  real  and  greatest  B.oman  jurist  of  this  description 
before  Cujas  was  Alciat. 

631.  Andr^  Alciat  was  bom  at  Milan  in  the  year  1492,  and 
died  in  1550;  by  1518,  he  had  published  some  of  his  works, 
and  notably  his  commentaries  upon  the  three  last  books  of  the 
Code,  the  Tres  libri.  He  became  professor  of  law  in  the 
University  of  Avignon  in  1522,  and  in  1529  was  called  to  the 
University  of  Bourges  by  Francis  I,,  but,  being  claimed  by 
his  sovereign,  the  Duke  of  Milan,  Francis  Sforza,  he  went  to 
Pavia,  afterwards  to  Bologna,  and  after  the  death  of  Sforsca  to 
Ferrara,  whither  he  was  attracted  by  the  munificence  of  the 
Duke  of  Tuscany.  Estienne  Pasquier  says  that  Alciat  did  not 
meet  with  great  success  amongst  his  fellow  citizens;  and  he 
relates  that  having  gone  fix)m  Toulouse  to  Italy  to  complete 
his  legal  studies,  he  received  three  or  four  lessons  firom  Alciat 
at  Pavia,  and  that  passing  to  Bologna,  where  Mananus  Socinos 
was  the  professor,  according  to  the  ancient  practice  he  found 
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that  all  the  scholars  made  much  more  of  him,  and  that  the 
pleaders  preferred  to  address  themselves  to  Socinus  for  the 
simple  reason,  as  thej  said,  that  he  had  never  lost  his  time  in 
the  study  of  the  Lettres  Humaines  as  had  Alciat  The  repu- 
tation of  Aldat  was  not  the  less  considerable.  Several  sove- 
reigns endeavoured  to  attach  him  to  their  courts,  honoured  him 
with  dignities  or  sent  him  presents.  Pope  Paul  III.  created 
him  protonotary  of  the  Holy  See,  the  Emperor  Charles  V.  a 
county  palatin  and  senator;  and  as  a  result  he  amassed,  it  is 
said,  great  riches,  but  did  not  escape  the  imputation  of  being 
avaricious.  The  epitaph  inscribed  upon  his  tomb  in  the  church 
of  the  Holy  Epiphany  at  Pavia  concludes  with  this  phrase, 
"  Primus  Legum  studio  antiquo  restituit  decori.^*  But  gene- 
rosity and  a  consistent  simplicity  of  character  ought  always,  in 
the  life  of  the  jurist,  to  keep  pace  with  the  acquisition  of  honours 
and  emoluments. 

632.  Alciat  had  been  dead  about  four  years,  when  Jacques 
Cujas  (bom  at  Toulouse  in  1522,  and  who  died  in  1590),  who 
had  already  distinguished  himself  in  some  branches  of  study, 
made  his  appearance,  in  the  year  1554,  as  the  author  of  some 
notes  upon  Ulpian,  and  assumed  the  character  of  a  public  pro- 
fessor, by  being  elected  to  the  chair  at  Cahors.  He  acquired  a 
greater  reputation  than  either  of  those  to  whom  we  have  already 
alluded.  He  filled  a  prominent  place  in  the  new  school  which 
he  inaugurated,  giving  a  strong  impulse  to  the  study  of  the 
texts,  the  history  and  the  philology  of  Koman  law.  The  ser- 
vices thus  rendered  by  him  and  by  his  numerous  disciples  were 
of  the  most  durable  character.  His  history,  written  by  M.  Ber- 
riat  Saint  Prix,  is  characterized  by  that  accuracy  for  which 
our  much-regretted  colleague  has  been  so  justly  &med. 

Estienne  Pasquier,  in  the  thirty-ninth  chapter  of  his  ninth 
book,  concludes  the  picture  which  he  has  drawn  of  the  three 
ages  in  the  following  words: — *' Conclusion :  repassant  sur  les 
trois  chambrees  de  ceux  qui  ont  escrit  sur  le  Droict^ — en  la 
premiereyje  fais  grand  estat  d*Accurs€  entre  les  Glossateurs; — 
en  la  seconde  de  Bartole  (it  part  Estienne  Fabre  et  Dumoulin, 
les  vrais  jurisconsultes  de  nostre  France); — et  entre  ceux  de  la 
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troisiesmey  quHl  me  plait  de  nommer  Humanistes^je  donne  le 
premier  lieu  ^  nostre  Cujas,  qui  rCeut^  selon  mon  juffement,  n^a 
et  VL  aura  jamais  par  aventure  son  pareiL^ 

It  is  apparent  from  what  has  been  said,  that  the  principal 
field  for  the  cultivation  of  Roman  jurisprudence  was,  during  four 
centuries,  Italy;  that  it  passed  thence  in  the  sixteenth  century 
to  France;  and  from  the  commencement  of  the  present  century 
it  has  been  in  Germany. 


Section  CXXVIII. 
KoMAN  Law  considered  as  an  Element  of  French  Law. 

633.  The  principle  of  the  personality  of  law  which  supposes 
distinct  races  living  side  by  side  must  necessarily  disappear  in 
proportion  as  these  races  amalgamate.  This  result  accrued  in 
France  as  elsewhere;  but  as  it  was  a  work  of  gradual  develop- 
ment, it  left  this  peculiarity,  that  the  law  became  territorial, 
whether  by  the  influence  of  numbers  or  by  that  of  authority,  or 
by  the  depth  to  which  the  ancient  roots  had  penetrated  the  soil. 
In  the  south  the  Roman  law  predominated;  in  the  north  the 
customary  law,  varying  according  to  the  locality;  the  dominant 
law  in  the  early  period  of  the  monarchy  being  Germanic. 

This  contrast  is  clearly  marked  by  two  documents.  In  the 
Constitution  generate  of  Clothaire  I.,  about  the  year  560,  we 
see  the  principle  of  the  personality  of  the  laws  recognized.* 
Three  centuries  later,  that  is,  in  864,  in  the  Edit  sur  la  paix 
du  royaume  in  the  national  assembly  of  Pistse  (title  36  of  the 
Capitulaires  de  Charles  le  Chauve),  we  find  that  the  law  had 
become  territorial,  and  a  distinction  drawn  between  the  districts 
where  Roman  law  was  observed  and  where  it  was  not.*  Thus 
this  distinction  or  division  of  France  into  two  different  parts 
as  to  the  law  which  was  to  be  followed  is  connected  with  the 

*  Art.  4 :   ''  Inter  Romanoe  ne^tia  cetur.    Et  in  ilia  terra  in  qua  jndicia 

cansarum  romanis  legibas  praecipimos  secundnm  legem  romanaoi  non  jndi- 

terminari."    (Baloze,  1, 7.)  cantar .    .    .,  etc."    (Balaze,  ii.  173 

'  Art.  16:  "In  ilia  terra  in  qua  jn-  to  196.)    Many  other  articles,  13,  20, 

dicia  secnndum  legem  Romanam  ter-  23,  31,  contain  similar  proyisionB. 
minantur,  secundum  ipsam  legem  jadi- 
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time  when  cohesion  existed  between  the  populations  of  the  same 
place,  when  the  personal  character  of  the  law  had  disappeared 
and  its  territorial  character  remained.  This  territorial  character 
was  established  about  three  centuries  before  the  introduction  of 
the  law  of  Justinian.  We  know  that  till  this  introduction  the 
expression  Lex  Romana  designated  in  Gaul  ante-Justinian  law, 
which  consisted  chiefly  of  the  Code  of  Theodosius  and  the  other 
texts  preserved  by  the  Breviarium  Alariciy  to  which  in  the 
ninth  centuiy  it  was  the  habit  to  unite  Julian's  abridgment  of 
the  NovellcB. 

634.  As  a  result  of  the  labours  of  Imerius  and  the  early 
glossators  of  the  school  of  Bologna  upon  the  texts  of  Justinian, 
as  a  result  of  the  teachings  of  Placentinus  at  Montpellier,  and 
of  the  spread  of  the  taste  throughout  Europe  for  this  new  study, 
the  law  of  Justinian  wa«  introduced  into  France,  and  cultivated 
as  a  science  without  ever  having  been  imposed  by  any  legisla- 
tive authority.  In  those  districts  which  had  recognized  Koman 
law  it  replaced  ante-Justinian  law,  and  was  regarded  as  the  last 
and  most  perfect  expression  of  Roman  law.  In  the  districts 
where  the  customary  law  prevailed,  although  it  was  true,  as 
says  the  decretal  of  Pope  Honorius  III.  in  1220,  that  these 
countries  were  not  governed  according  to  this  law,  the  legisla- 
tion of  Justinian  formed  a  part  of  the  instruction  given  by  the 
professors,  and  our  old  legal  works  written  in  the  North,  bear- 
ing the  characteristic  features  of  Coutumiers  from  the  reign  of 
St.  Louis,  exhibit  numerous  traces  of  Koman  law.  France 
was  still  divided  into  two  parts,  each  having  its  own  peculiar 
law;  Petrus  of  Valentia  notices  this  in  his  work,*  but  the 
expression  of  pays  de  lot  Romaine  was  replaced  by  that  of 
pays  de  droit  ecrit,  which  is  to  be  met  with  twice  in  an  ordi- 
nance of  St.  Louis,  in  the  month  of  April,  1250.^ 

*  Petri  Exeeptionet  legum  Romor  "  Art.  4.  Licet  de  eonsuetudine  galli- 

nortbnty  lib.  ii.  chap.  31:  '<.    .     .His  ca^ui  aliter  obserretor,  qnia  tamen  terra 

parfcibns  in  qnibns  juris  legisqve  pru-  ilia  (he  refers  to  Carcassonne,  Bean- 

dentia  viget;  aliia  yero  partibas  ubi  caire,  Tonloase,  Cahors  and  Bonei^e) 

iacrc^iisimus  leges miio^xta^  wait.  .  .,  regi  consnevit  (at  dicitnr)  et  adhnc 

etc."  regitor    jure    scrinto    .     .    .,    etc." 

'  Ordonnance  de  Louis  IX.  au  sujet  Art.  2C  :  " .    .    .  Tenere  vos  Yolumus, 

des  hiritiques;  Yincennes,  Avril  1260:  qaod  j^^re  seripto  in  illis  paitibns  ob- 
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636.  In  this  way  France,  while  it  continued  to  observe  ike 
line  of  demarcation  produced  bj  geographical  limits  and  the 
influence  of  events,  changed  in  the  twelfiih  and  thirteenth  cen- 
turies the  Roman  law  of  Theodoeius  and  Alaric  for  that  of 
Justinian.  It  had  its  pays  de  droit  icrit  in  the  south,  where 
the  legislation  of  Justinian  finrmed  the  principal  basis  of  the 
law,  and  its  pays  de  eoutume  in  the  provinces  of  the  north, 
where  this  legislation  was  only  recognized  as  the  complement  of 
the  customary  law,  where  it  was  regarded  as  a  scientific  models 
and  where  its  study  was  considered  necessary  as  a  branch  of  legal 
instruction.  The  customs  did  not,  in  the  pays  coutumiers, 
prevent,  in  the  case  of  the  law  being  defective  or  of  a  con- 
troversy arising,  appeal  being  had  to  the  Roman  law,  at  least 
as  a  scientific  authority ;  in  the  same  manner,  tiie  Roman  law 
did  not  in  general  exclude  tiie  influence  of  customs  peculiar  to 
the  people.  The  diflference  between  the  two  districts  was  a 
difference  in  the  proportion  in  which  these  two  elements  were 
recognized,  and  still  more  a  difference  of  spirit  and  in  the 
general  character  of  the  public. institutions.  This  was  a  con- 
fiised  period  in  which  legislation,  impressed  with  the  spirit  of 
feudalism,  varied  in  each  part  of  the  same  kingdom,  a  period  at 
which  it  was  only  necessary  to  cross  a  river  or  to  pass  a  chain 
of  mountains  to  find  a  different  code  in  operation.  The  idea 
had  more  than  once  occurred  to  the  learned  men  of  the  time  of 
introducing  a  uniform  system  of  law  throughout  France,  but  it  is 
to  the  constituent  assembly  that  we  are  indebted  for  the  decree 
which  became  an  article  of  the  constitution  of  1791,  and  which 
was  carried  out,  though  only  in  part,  by  the  Code  Penal  of  1791.* 
A  civil  code  was  commenced,  but  not  completed ;  the  conven- 
tion again  ordered  its  preparation,  which  resulted  in  the  Code 
des  delits  et  des  peines  de  hrumaire^  An  IV,     And,  finally. 


aeiretur."    (JUoueil  des  Ordonn.,  tit.  tembre  1791,  tit.  i.,  in  fine:  "Ilsera 

i.  p.  62.)  fait  on  ood«  de  lois  ciTilM  eommimeB  k 

*  Decret  tw  ParffonUation  judiep-  toat  le  rojanmo." 

aire,  da  16-24  Aoiit  1790,  tit  ii.  art.  19 :  Acte  eenetitutiannel  et  dkHaraH^n 

^  Lea  lois  ciyilea  seront  reraes  et  re*  det  droiU  de  Vkomms  et  du  eitayen^ 

form^  par  lea  16c:i8]ateiir8 ;  et  il  aera  do   24  Jain  1792   (this   oonstitnfcioii 

fait  UQ  code  general  de  lois  simpleB,  was  never  enforced),  art   86 :    **  Le 

clairea  et  appropiieesiklaeonstitiEtion."  code  des  lois  ctrilee  et  oimnidlaa  eat 

Constitftti^n  fran^iee,  da  8- 14  Sep-  vnif orme  poor  toate  la  Bepobliqiia. " 
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under  the  consulate  and  under  the  empire  a  simple  and  brief 
code  made  its  appearance^  of  such  dimensions  as  to  enable  it  to 
circulate  freely  amongst  the  people^  and  which^  being  in  har- 
mony with  the  new  condition  of  things,  has  placed  all  upon  the 
same  legal  footing.  This  code  has  been  improved  by  various 
revisions,  which  have  amended  it,  without  destroying  the  advan- 
tages of  codification.  These  efforts  will  doubtless  be  followed 
by  others,  for  a  code  ought  never  to  be  suffered  to  stand  in  the 
way  of  progress. 

636.  The  concluding  pages  of  this  volume  give  a  mere 
glance  at  the  later  history  of  Boman  law.  A  proper  con- 
sideration of  the  subject  would  involve  considerable  space. 
Koman  law  is  only  one  of  the  elements  of  French  law,  the 
other  elements  are  equally  worthy  of  consideration.  In  order 
thoroughly  to  understand  this  subject,  a  study  of  the  barbarian 
law,  the  feudal  law,  the  customary  law,  the  ordinance  law  of 
the  monarchy,  and  the  canonical  law,  is  necessary.  I  there- 
fore conclude,  as  I  commenced,  by  entreating  the  reader  to 
regard  this  work  merely  as  a  preliminary  step,  and  only  to  look 
upon  the  history  of  Roman  law  as  an  introduction  to  the  law  of 
France.  It  may  perhaps  be  permitted  to  me  to  undertake 
a  second  work.  Our  labours  should  be  directed  to  the  benefit 
of  our  age  and  of  our  country,  and  all  intellectual  effort  should 
have  for  its  object  the  welfare  of  the  society  of  which  we  our- 
selves are  members,  and,  if  possiUe,  that  of  the  great  society 
of  the  human  race. 
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EPOCHS  OF  ROMAN  LAW  AS  GENERALLY 
RECEIVED. 


The  diyislons  between  the  epochs  of  Roman  law  which  I  have 
adopted  are  those  which^  as  it  appears  to  me^  are  indicated  by 
the  course  of  history ;  and  I  have  assigned  my  reasons  for 
adopting  this  arrangement. 

It  is,  however,  right  to  state  the  different  divisions  which 
have  been  generally  received.  The  following  is  the  division 
adopted  by  M.  Hugo,  and  with  slight  variations  it  conforms  to 
that  of  Gibbon,  who  has  been  followed  by  succeeding  writers. 


THE  FIRST  PERIOD,  OR  THE  INFANCY  OF  LAW. 

From  the  foundation  of  Rome  to  the  Twelve  Tables,  that  is, 
from  B.C.  753  to  B.C.  454,  or  A.U.C.  1  to  A.U.C.  300.  This 
period  is  the  epoch  of  the  infimcy  of  the  state  and  of  its  law. 
At  the  end  of  this  period  we  have  a  written  law,  which,  as  to 
the  jus  privatum^  places  all  the  citizens,  whether  patrician  or 
plebeian,  upon  the  same  footing.  The  fragments  of  this  law 
constitute  the  source  whence  we  have  to  draw  the  history  of 
the  law  of  this  period. 

Principal  jurist — Papirius. 


SECOND  PERIOD,  ITS  YOUTH. 

From  the  XII  Tables  to  the  time  of  Cicero,  that  is,  fit)m 
B.C.  454  to  B.C.  104,  or  a.u.C.  300  to  650.     This  period  is  the 
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youth  of  Bome^  during  which  it  extended  its  power.  The  hkw 
became  divided  into^w*  civile  bjiAjus  honorarium;  it  was  not 
jet  studied  as  a  science,  but  was  a  practical  system.  The  social 
war  broke  out^  and,  in  order  to  extinguish  it,  the  rights  of  citi- 
zenship were  conferred  upon  the  greater  portion  of  the  inhabi- 
tants of  Italy. 

Principal  source  of  information — Cicero. 

Principal  jurists — Appius  Claudius,  Flavins,  Coruncanius, 
^lius  and  Cato. 


THIRD  PERIOD,  ITS  MANHOOD. 

The  manhood  of  Rome  dates  from  Cicero  to  the  time  of 
Alexander  Severus,  that  is,  from  B.G.  104  to  a.d.  247,  or 
A.u.c.  650  to  1000.  The  empire  was  during  this  epoch  one  of 
the  greatest  that  the  world  has  ever  seen.  Arts,  sciences,  and 
especially  jurisprudence,  reached  their  highest  degree  of  culti- 
vation ;  the  plebiscita,  senatus-consulta  and  the  imperial  con- 
stitutions enacted  various  important  provisions  affecting  the 
law,  and  numerous  works  aided  its  development  into  a  grand 
science,  the  principles  of  which  were  closely  interwoven.  At 
thp  end  of  this  period  the  inhabitants  of  the  provinces  were 
almost  entirely  assimilated  to  Roman  citizens. 

The  fragments  now  extant  of  the  works  which  appeared 
during  this  period  constitute  the  source  of  our  information  con- 
cerning it. 

Principal  jurists — Scaevola,  Servius  Sulpicius,  Labeo,  Sabi- 
nius,  Julian,  Gains,  Papinian,  Paul,  Ulpian  and  Modestinus. 


FOURTH  PERIOD,  ITS  OLD  AGE. 

From  Alexander  Severus  to  Justinian,  that  is,  from  a.d.  247 
to  A.D.  547,  or  A.U.C.  1000  to  A.u.c.  1300.  During  this  period 
of  old  age  the  empire  was  pressed  on  aU  sidesi  and  its  provinces 
devastated ;  the  study  of  the  arts  and  literature  became  extinct ; 
the  science  of  law  consisted  in  quoting  the  ancient  jurists  and 
the  imperial  constitutions. 
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The  varioas  collections  of  these  constitutioiiB  which  appear 
during  this  period  form  our  sources  of  information. 

Principal  jurists — Hermogenianus,  Crregorianus,  Tribonius 
and  Theophilus. 


This  division  has  been  adopted,  especiallj  by  Mackeldej, 
in  the  historical  introduction  to  his  Manual ;  by  M.  Giraud,  in 
his  introduction  to  the  study  of  Roman  law ;  by  Wamkoenig, 
in  his  histoiy  of  Roman  law ;  by  M.  Blondeau,  in  the  chrono- 
logical table  with  which  his  translation  of  the  Institutes  is  con- 
cluded. Holtlus  reckons,  as  the  first  period,  the  time  from 
the  origin  of  Rome  to  the  appointment  of  the  urban  praetor ; 
the  second,  firom  the  appointment  of  the  urban  praetor  to 
Augustus ;  the  third,  fixnn  Augustus  to  Constantine.  Marezoll, 
in  his  history  of  the  sources  of  Roman  law,  treats  the  first 
as  being  from  the  foundation  of  Rome  to  the  date  of  the 
XII  Tables;  the  second,  from  the  XII  Tables  to  the  Empire; 
the  third,  from  the  establishment  of  the  Empire  to  Constantine ; 
and  the  fourth,  firom  Constantine  to  and  including  Justinian. 
This  diyision,  upon  the  whole,  corresponds  with  our  own. 
Puchta,  in  his  historical  sketch,  which  forms  the  introdoctipa 
to  his  study  of  the  Institutes,  places  the  first  from  the  foun- 
dation of  Rome  to  the  XII  Tables;  the  second,  from  the 
XII  Tables  tiB  the  Empire ;  the  third,  from  the  Empire  to 
Diocletian ;  and  the  fourth,  firom  Diocletian  to  and  including 
Justinian. 
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List  of  the  works  of  the  Jurists  from  whose  writings  the 
Pandects  of  Justinian  were  compiled. 

(This  is  the  Iht  annexed  to  the  florentine  MSS.  of  the  Pandects.  It  is 
doubtful  whether  it  is  identical  with  the  Index  compiled  bj  order  of 
Justinian.    See  §  20  nnder  section  547.) 


JULIAKL 

Digestoram  Hbn  nonaginta. 
Ad  Minicium  libri  sex. 
Ad  UFseium  libri  qnatiior. 
Be  ambiguitatibos  liber  nnss. 

PAPIVIAin. 

QiuBstionnm  libri  triginta  sepCem. 
Bemonsomm  libri  decern  et  noTom. 
Befinitionnm  Ubri  duo. 
De  adnlteriis  libri  duo. 
De  adulteriis  liber  unns. 

Q.  MUOn  BCMVOhM. 
Op«r  liber  unns. 

Alpheni. 
Digestoram  libri  quadraginta. 

Sabini. 
Juris  dvilis  libri  tree. 

Pboculi. 
Epistolanun  Hbri  octo. 

Labbonis. 
nmB^m  libri  octo  (upon  probabOitieB). 
Poeteriorum  libri  decern, 

Neratu. 
Begnlanun  libri  quindecim. 
Membranarum  Ubri  Beptem. 
Besponsornm  libri  trea. 

JAVOLBNX. 

Ex  Cassio  libri  <fuindeeim. 
Epistolamm  Hbn  qnatnoTdecim. 
Ad  Plantium  libri  qninqae. 

Celsi. 
Digestomm  Ubri  triginta  novem. 

POMPONII. 

Ad  Q.  Mncium,  Lectionnm  libri  tri- 

nnta  novem. 
Ad  Sabinum  libri  triginta  quicquc. 


Epistolamm  libri  viginti. 
Yariarum  lectionnm  libri  quindecim. 
Ad  Plantium  libri  septem. 
FideioommiawMmm  libri  qoiaqne. 
8enatu8ooiisnltornm  libri  qninquA. 
Regolamm  liber  unns. 
Enchiridii  Ubri  doo. 

Talbntis. 
FideiconmusBomm  Ubri  septooL 

FideioommiBaonim  Ubri  sexdedm. 
Publicorum  Ubri  qnatuordecim. 

MAUEIdANI. 

Ad  leges  Ubri  sex. 

TBBENTn-CLBHBNTIS. 

Ad  leges  Ubri  rigintL 

Afbioahi. 
QusBstionnm  Ubri  noTem. 

Mabcelu. 

Digestorum  Ubri  triginta. 
Ad  Leges  Ubri  sex. 
Besponsornm  Uber  unna. 

Cebbidh-Sc^tola. 

Digestorum  libri  qnadra^ta. 
Qunstionum  Ubri  viginU. 
Besponsornm  libri  sex. 
Begularum  Ubri  quatuor. 
Be  qufestione  familiso  Uber  unns. 
Qunstionum  pubtice  tractatamm  Uber 
unns. 

Flobbntini. 
Institntionum  libri  duodecim. 

Oaii. 

Ad  Edictum  provindale  Ubri  triginta. 
Ad  Le^  Ubri  <]^uindecim. 
Ad  Edictum  urbicnm  Ubri  decem. 
Anreorum  Ubri  septem. 
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A»h)iA  }iXtov(  apon  the  XII  Tables)  librl 

sex. 
Institationnm  libri  qnatnor. 
De  verboram  obligationibas  libri  tres. 
De  mantunissionibns  libri  tres. 
Fideicommissomm  libri  dna 
De  casibns  liber  nnos. 
KegnlArnm  liber  uniis. 
Dotalitiam  liber  unns. 
TirodiWAiptff  liber  nnns. 
Ad  Edictam  de  pablicanis. 

Vbnuleil 
Stipolatioimni  libri  decern  et  novem. 
Actionum  libri  decern. 
Be  officio  Proconsolis  libri  qaataor. 
De  poenis  paf^noram  liber  anas. 
Fablicornm  libri  tres. 

TEBTULIAin. 

Qafestionnm  libri  octo. 

De  castrensi  pccolio  liber  nnns. 

JuSTi  (Papyrii). 
Constitationom  libri  TigintL 

Ulpiani. 
Ad  Edictam  libri  octoginta  tres. 
Ad  Sabinam  libri  qainqoaginta  et  imns. 
Ad  Leges  libri  viginti. 
Dispntationam  libri  decern. 
Protribunaliam  libri  decern. 
De  officio  Proconsnlis  libri  decern. 
FaDdectamm  libri  decern. 
Kcgulamm  libri  septem. 
Fideicommissomm  libri  sex. 
Opinionnm  libri  sex. 
De  adalteriis  libri  qninqae. 
De  appellationibas  libri  qaatnor. 
De  officio  Consnlis  libri  ties. 
Institntionum  libri  dno. 
Kegulamm  liber  anas. 
De  censibas  libri  sex. 
liesponsorom  libri  dao. 

Ejusdem  Libri  sinqulabes. 
De  sponsalibas. 
De  officio  Frsfccti  arbi. 
De  officio  Fncfecti  yigilam. 
De  officio  Curatoris  I^ipablicn. 
De  officio  PrsBtoris  tatelaris. 
De  officio  QasBstoris. 

Fauli. 
Ad  Edictam  libri  octoginta. 
Qaicstionam  libri  viginti  sex. 
Responsorum  libri  viginti  tres. 
Breviam  libri  viginti  tres. 
Ad  Flantium  libri  soxdecim. 
Ad  Leges  libri  decern. 


Regalamm  libri  septem. 
Regalaram  liber  anas. 
Sententiaram  sen  Factonim  libri  sex. 
Sententiaram  libri  qninqne. 
Ad  Vitelliom  libri  qaataor. 
Ad  Neiatiam  libri  qaataor. 
Fideicommissorom  ubri  tres. 
Dccretoram  libri  tres. 
De  adalteriis  libri  tres. 
Manaaliam  libri  tres. 
Institationam  libri  dao. 
De  officio  Proconsalis  libri  doa 
Ad  legem  ^liam-Sentiam  libri  septem. 
Ad  legem  Jaliam  libri  doo. 
Regalaram  liber  anas. 
De  censibas  libri  dao. 

Ejusdem  Libbi  sinoulabes. 

De  poenis  paganoram. 

De  poenis  militom. 

De  poenis  omninm  legam. 

De  osaris. 

De  ^radibas  et  adfinibos. 

De  jare  codicilloram. 

De  excasationibas  tntelamm. 

Ad  regolam  Catonianam. 

Ad  senatasconsaltnm  Orficianom. 

Ad  senatnsconsoltam  Tertullianom. 

Ad  senatasconsaltam  Sjllanianam. 

Ad  senatasconsaltam  Vellcianam. 

Ad  senatasconsaltam  libonianum  sea 

Gaadianam. 
De  officio  Frsefecti  yigilam. 
De  officio  Frasfecti  arbi. 
De  officio  Frastoris  tatelaris. 
De  extraordinariis  criminibns. 

Ad  monicipalem  legem. 

De  pablicis  jadiciis. 

De  inofficioso  testamento. 

De  septemviralibas  jadiciis. 

De  jare  singuIarL 

De  secandis  tabnlis. 

Ad  orationem  divi  Severi. 

Ad  orationem  divi  MarcL 

Ad  legem  Velleiam. 

Ad  legem  Cinciam. 

Ad  legem  Falddiam. 

De  tacito  fidelcommisso. 

De  portionibas  qas  liberis  damnatomm 

concedantnr. 
De  jaris  et  facti  ignorantia. 
De  adalteriis. 

De  instmcto  et  instramento, 
De  appellationibas. 
De  jare  libelloram. 
De  testamentis. 
De  jnre  patronatns. 
De  jare  patronatas  qaando  ex  lege  Jalia 

et  Fapia  venit. 
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De  actionibaB. 

De  cimcniTeiitibaB  actionibiu. 

De  interoessionibos  foeminamm. 

De  donationibos  inter  yirnm  et  nxorem. 

De  legibos. 

De  legitimis  bereditatibiis. 

De  Ubartatibiis  dandis. 

De  BenatuscoDBnltis. 

Trtphonini. 
Dispntationam  libri  yiginti  imiifl. 

Callibtrati. 
De  oognitioiubiis  libri  sex. 
Edictomm  monitorionim  libri  sex. 
De  jure  fisd  libri  ^nataor. 
InsdtQtiomim  libn  tres. 
Qnsstioiiiiiii  libri  dao. 

Menandbi. 
MiUtarinm  libri  qoatuor. 

Mabciaki. 
Institationnin  libri  sexdecim. 
R^nlamm  libri  qainqae. 
De  appellationibns  libri  dao. 
rnblicoram  libri  duo. 

Ejusdem  Libri  bixgulabbb. 
De  delatoribas  liber  singalaris. 
Yire6muifMc  liber  singalariA. 
Ad     senatnscongaltain    Tnrpillianam 
liber  siiigiilaris. 

Galli-Aqxtiljb. 
BespoDsa. 

MoDE&nriNL 
Respooflonim  libri  novemdecim. 
Pandectarum  libri  dnodecim. 
Begnlamm  libri  decern. 


Differentiamm  libri  noTem. 
Excosatioiiain  libri  sex. 
De  poenis  libri  qnatnor. 

Ejusdem  Libri  BnrouLABEa 
De  pnescriptioiiibnfl. 
De  inofficioflo  testamento. 
De  manomiflsionibas. 
De  legatifl  et  iideicommiflsis. 
De  testamentis. 
De  eurematidis. 
De  enacleatis  casibns. 
De  differentia  dotia. 
De  ritn  naptianim. 

Tabbentini-Patebni. 
Militarinm  libri  qnatnoT. 

Macbl 
Militarinm  libri  dao. 
Pablicoram  libri  dao. 
De  officio  PrsBsidis  libri  dno. 
EiKooTOP  libri  dao. 

Abcadii. 
De  testibns  liber  anas. 
Do  officio  Prsefecti  pnetorio  liber  anns. 
De  maneribns  ciTilibos  liber  nnns. 

RUFINI. 

Regnlarom  libri  daudecim. 

Anth  sea  Fxtbii  Anthiaki. 
Partis  Edict!  libri  qainqae. 

Maximi. 
Ad  legem  Falcidiam. 

Hebmogeniani. 
Epltomamm  libri  sex. 
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THE  IDEA  OF  THIS  GENERALIZATION,  AND,  FIRST- 
ITS  DSES.1 

The  few  pfeUminary  remarks  I  have  to  offer  here  ought  not 
to  be  passed  oyer  hj  the  student,  for  whom  this  work  is  speciallj 
intended. 

The  study  of  Roman  law,  as  of  that  of  the  legislation  of  any 
country,  requires  the  application  of  the  &culty  of  generalizing  or 
taking  a  comprehensive  view  of  the  subject  as  a  whole.  For 
by  this  means  the  student  is  enabled  to  note  the  diverse  nature 
of  the  various  matters  embraced  in  it,  to  trace  their  connection 
and  to  initiate  himself  into  its  spirit. 

2.  These  general  expositions,  which  are  especially  valuable 
to  us  in  these  days,  it  is  too  much  the  practice  to  overlook. 
Our  method  of  teaching  is  ordinarily  by  exegesis,  or  the  expla- 
nation of  texts ;  and  the  student  is  abruptly  introduced,  without 
any  previous  preparation,  to  a  number  of  maxims  of  imiversal 
application.  With  all  these  maxims,  and  all  the  matters  to 
which  they  are  related,  he  may  be  brought  in  contact  without 
having  formed  a  single  idea  respecting  them. 

Thus,  for  instance,  the  Institutes  of  Justinian  form  in 
France  the  basis  of  our  instruction  in  Roman  law,  and  con- 

■  I   have   not,    withoat   a   reason,  the  history  of  legislation  and  the  Tids- 

adopted  this  title  of  Oeneralization.  sitades  through  which  it  has  passed, 

The  roles  of  the  Roman  Law  are,  for  exhibiting  in  respect  to  each  event  in 

the  roost  part,  especially  in  the  im-  sacoession  the  prevailing  spirit  of  the 

penal  constitutions  and  in  the  frag-  time. 

ments  of  iurispmdence,  contained  in  The  sonrces  and  authorities  having 

particular  decisions  of  divers  kinds:  to  been  carefully  indicated  in  the  body  of 

extract  them,  a  real  operation  of  gene-  the  work  as  each  part  of  the  law  ia 

ralization  is  necessary.    This  operation  specially  developed,  I  have  for  the  most 

is  still  more  necessary,  when  one  at-  part  abstained  from  quoting  them  in 

tempts,  as  I  have  done  in  this  elemen-  this  section,  wishing  to  avoid   repe- 

taiy  work,  to  sum  up  in  a  few  words  titions. 
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seqnentlj  they  are  tiie  basia  of  this  work.  In  the  very  first 
paragraph  there  is  mention  made  of  obligaiioneSy  dominium^ 
possessioy  actionesy  exeeptiones.  These  are  all  expressions 
quite  unfamiliar  to  the  learner^  but  if  the  study  is  commenced 
by  imparting  to  him  general  ideas^  the  obscurity  that  inYolres 
the  subject  immediately  disappears. 


THE  IDEA  OP  THIS  GENERALIZATION,  AND, 
SECONDLY— ITS  SPIRIT. 

8.  The  first  rule  we  will  begin  with  Is,  that  Koman  law  must 
be  studied  as  Koman  law,  in  its  aspect,  its  language,  its  genius. 
These  laws  are  dead.  The  mind  of  the  student  therefore  must 
carry  itself  back  to  the  epoch  in  which  they  were  in  force,  and 
thence  descend  the  series  of  centuries  down  to  our  own  time, 
noting  as  he  proceeds  the  characteristic  features  of  each  succes- 
sive epoch,  but  being  on  his  guard  against  the  tendency  to  view 
the  past  in  the  light  thrown  upon  it  by  modem  ideas, — a  ten- 
dency all  the  more  powerful  from  the  necessity  which  exists  of 
studying  the  subject  by  comparison,  so  as  to  distinguish  clearly 
the  characteristic  peculiarities  of  every  age.  He  must  guard 
himself  against  the  tendency  to  lay  too  much  stress  upon 
maxims  and  adages,  upon  distinctions,  definitions  and  expres- 
sions which  are  traditionally  set  down  to  the  account  of  Koman 
law,  but  which  are  completely  foreign  to  it.  The  study  for  us 
is  a  historical  study.    Now,  the  first  essential  of  history  is  truth. 


THE  ORDER  OF  GENERAL  EXPOSITION. 

4.  The  rule  we  have  laid  down  as  a  governing  principle  must 
be  applied  even  in  the  elucidation  of  those  general  ideas  which 
are  so  necessary  to  a  thorough  understanding  of  the  matter  : 
for  in  this  case  we  are  not  at  liberty  to  exercise  our  own  un- 
fettered judgment  in  creating  or  selecting  a  method  of  analysis 
and  philosophical  deduction  upon  which  the  subject  may  be 
treate4«  Even  in  the  consideration  of  general  principles  we 
must  submit  to  the  influence  of  Roman  Thought. 
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6.  It  is  clear  that  we  are  more  advanced  tiian  the  Romans 
with  regard  to  method.  Take  the  principal  monuments  of  their 
law,  the  Twelve  Tables,  of  which  we  only  know  the  order  by 
conjecture,  the  Praetorian  edicts,  the  Code  of  Theodosius,  the 
Digest,  and  the  Code  of  Justinian,  it  is  difficult  to  trace  in 
them  any  very  methodical  arrangement  or  any  very  logical 
connection.^  As  to  the  writings  of  their  great  jurists,  which  the 
genius  of  Cujas  endeavoured  to  reconstruct,  they  have  reached 
us  in  fragments  so  much  scattered  that  it  is  difficult  for  us  to 
judge  how  fex  the  principle  of  uniformity  governed  them.  That 
principle,  which  it  is  assumed  by  tradition  rather  than  esta- 
blished by  any  clear  proof  they  were  carefid  to  observe,  is  indi- 
cated in  the  Institutes  of  Gains,  followed  very  closely  in  the 
BeffulcB  of  Ulpian,  and  adopted  in  the  Institutes  of  Justinian, 
viz.,  the  division  of  all  law  into  that  of  Persons,  Things  and 
Actions.* 

Even  this  classification  is  not  always  regarded.  And  in  the 
Digest  it  is  reproduced,  although  there  is  no  care  taken  about 
its  subsequent  observance.' 

6.  The  modem  German  school  is  divided  upon  this  point : 
some  adhere  to  the  Roman  division,  others  have  substituted  for 
it  a  classification  more  philosophical  and  better  adapted  to  the 
grouping  of  ideas,  and  which  has  generally  been  received,  sub- 
ject to  certain  modifications  introduced  by  different  authors.* 

This  last  system,  in  which,  moreover,  we  find  little  unifor- 
mity, has  its  advantages,  especially  in  countries  where,  as  in 
most  of  the  German  states,  there  exists  no  national  codification, 
where  the  Roman  law  forms  the  basis  of  the  existing  legisla- 
tion, and  where  it  is  studied  as  if  still  closely  allied  to  the 
current  system. 

7.  With  us  it  is  different.  For  us  Roman  law  is  a  defimct 
system.     It  is  our  starting-point,  whence  we  set  out  to  study 

*  It  is  the  same  in  the  Sententia  of  Manvel,  §§  206  and  207,  pp.  135  and 
Paul.  136,  of  the  translation  (French),  and 

«  Gai.  1,  §  8;  Intt.  1,  2,  §  12.  the  paragraph  entitled.  "  On  the  dirers 

*  Dig.  1,  6,  De  Hatu  hominvm,  1,  f.  systems  of  classification  of  the  law," 
Gai.  p.  387  of   M.  Sayigny's  tieatise  on 

*  For  a  table  of  the  classifications  in  Boman  law. 
Yogae  in  Germany,  sec  Mackcldey's 
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historically  the  legislation  of  past  times.  To  alter  its  classifica- 
tion is  therefore  to  deprive  it  of  a  characteristic  element.  To 
give  it  one  of  modern  creation  is  to  clothe  it  in  a  costume 
which  is  altogether  foreign  to  it. 

We  shall  therefore  remain  faithfiil  to  our  historical  principle : 
without,  however,  following  it  so  closely  as  to  sacrifice  the 
advantage  which  is  gained  by  grasping  the  subject  as  a  whole, 
by  grouping  analogous  elements,  and  by  making  our  own  de- 
ductions. We  shall  allow  ourselves  the  more  latitude  in  our 
general  exposition,  seeing  that  the  remainder  of  our  work  is 
devoted  to  the  actual  t^xt  of  the  Institutes;  and  that,  more- 
over, the  philosophical  method,  which  commences  the  study  by 
taking  a  comprehensive  view  of  general  principles,  does  not 
itself  belong  to  the  Roman  system — ^it  is  modem. 

We  shall,  however,  carefully  distinguish  that  which  belongs 
to  our  method  of  exposition  from  that  which  really  belongs  to 
Boman  law. 


PART  I. 
Of  Right  and  the  Elements  op  its  Generation. 

PRELIMINARY    ARTICLE. 
Section  I. — The  Idea  of  Law. 

8.  The  technical  and  rigorous  formulae  of  Roman  law,  at  first 
a  mystery  monopolized  by  the  aristocracy  and  used  as  a  mere 
instrument  of  power,  acquii-ed  by  the  progress  of  civilization 
and  the  advancement  of  science  a  totally  different  character. 
As  the  study  of  it  became  more  general,— as  it  passed  fi-om  the 
condition  of  a  secret  system  monopolized  by  the  patrician  to 
that  of  a  possession  in  which  the  plebeian  might  share, --as  the 
pursuit  of  it  became  allied  to  the  culture  of  letters  and  philo- 
sophy,—as  it  came  to  be  modified  by  the  influence  of  new 
customs  and  softened  down  by  the  annual  edicts  of  the  magis- 
trate,—it  underwent  a  complete  transformation,  and  by  the 

oo 
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opinions  and  writings  of  the  jurists  was  reduced  to  a  scientific 
system. 

9.  At  the  epoch  when  Koman  law^  which  has  been  called 
written  reason^  was  at  its  highest  condition  of  deyelopment,  it 
had  ceased  to  be  an  inflexible  system  of  absolute  power ;  its 
basis  was  no  longer  authority^  but  reason :  it  had  become  the 
science  of  equity. 

It  is  especially  when  taking  this  general  grasp  of  the  subject 
that  we  realize  the  extent  to  which  the  great  Roman  jurists 
built  up  the  science  of  law  upon  that  of  philosophy.^  Thus 
law,  according  to  Paul,  is  that  which  is  always  equitable  and 
just,  ^^ quod  semper  CBquum  ac  honum  est y  jus  diciturJ*^  Accord- 
ing to  the  definition  of  Celsus,  mentioned  by  Ulpian,  it  is  the 
art  of  that  which  is  good  and  equitable,  ^^jus  est  ars  boni  et 
(Bquu'^^     The  principle  is  always  the  same. 

10.  Of  course  these  definitions  have  not  the  precision  which 
we  have  at  the  present  day  the  right  to  expect  fi-om  meta- 
physical analysis :  what  is  "  the  good  ?"  what  is  "  the  equitable*'  ? 
and  has  anything  been  done  beyond  employing  one  word  in  lieu 
of  another  ?*     They  do  not  contain  a  sufficiently  clear  notion 


*  Cicero  commenced  the  moyement 
in  a  great  degree :  '*  Non  ergo  a  Prse- 
toris  edicto,  ut  plerique  nanc,  neqae  a 
XII  tabalis,  ut  Boperiores,"  he  makes 
Atticos  saj,  in  his  treatise  on  the 
law,  "  9ed  jpenitu»  ex  intiTna  philoso- 
phia  hamiendam  Jaris  disciplinam 
patas  ?"    Cicero,  De  legibua,  1,  5. 

*  Dig.  1,  1,  De  ju4t,  et  jur.,  11,  f. 
Paal.  The  j  orist  applies  this  definition 
to  natural  law:  **  Ut  est  Jus  naturaleJ' 
He  adds,  and  opposes  to  it  civil  law, 
that  which,  in  eacn  city,  is  useful  to  all 
or  to  the  greatest  number :  **  Quod 
omnibus  aut  pluribus  in  qtutque  civi- 
tote  utile  est,"  Thus  the  principle  of 
the  one  is,  according  to  this  jurist,  the 
good  and  the  equitable,  the  principle  of 
ihiQ  other,  utility. 

'  Dig.  1,  princ.  f.  Ulp. 

*  Law  is  nothing  else  but  a  meta- 
physical conception,  which  our  reason 
deduces  from  all  relations  between  man 
and  man,  in  which  one  has  the  faculty 


to  exact  from  the  other  an  action  or  an 
inaction:  a  purely  rational  right,  if 
these  necessities  of  action  or  inaction 
are  plain  to  us  from  reason  alone — 
positive  right,  good  or  bad,  if  they  are 
imposed  on  us,  rightly  or  wrongly,  by 
authority;  the  one  has  its  standing 
point  in  reason,  the  other  in  power. 
Positive  right,  as  opposed  to  rational 
right,  is  not  really  law. 

There  is  no  such  thing  as  law  in  the 
contemplation  of  the  jurist,  except  aa 
between  man  and  man  (man  taken 
collectively,  as  a  people,  a  oorporationy 
or  taken  individually).  A  branch  of  a 
tree  broken  by  the  wind  wounds  me, 
a  wild  beast  tears  roe,  a  thunderbolt 
falls  on  my  house,  hail  devastates  my 
harvest :  I  shall  not  say  my  right  haa 
been  yiolated.  Bring  in  man,  and  the 
idea  of  action  or  inaction  which  is  im- 
posed upon  men  relatively,  and  yon  get 
a  notion  of  law. 
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of  the  distinction  between  science  as  a  knowledge  of  primary 
truths,  and  art  as  a  collection  of  precepts  deduced  from  science 
or  practice.  But  there  is  none  the  less  a  revolution  in  the 
manner  of  interpreting  the  law  by  Roman  jurists:  for  the 
principle  of  authority  they  have  substituted  that  of  reason :  and 
already  Cicero  indicated  the  true  principle  when  he  said  that, 
to  explain  the  nature  of  law,  you  must  seek  it  in  the  natiu'e 
itself  of  man.i 

11.  This  empire  of  reason,  of  goodness  and  of  equity  as  a 
constituent  dogma  of  the  law  is  reproduced  in  a  multitude  of  the 
fragments  of  the  Roman  jurists,  and  has  even  passed  into  the 
imperial  constitutions.  Celsus,  Julian,  Marcellus,  Paul,  Modes- 
tinus,  each  invoke  on  occasion,  even  against  the  positively- 
established  rule,  the  predominance  of  reason,  of  right,  of  the 
bonum  et  cequum;^  and  later,  the  emperors  Constantine  and 
Licinius,  in  one  of  their  constitutions,  announce  the  predomi- 
nance as  an  incontestably  accepted  doctrine.  "  Placuit  (it  has 
pleased)  in  omnibus  rebus,  pracipuam  esse  justitice  (Bquitatis^ 
que  quam  stricti  juris  rationem,^ 

12.  The  profession  of  law,  which  has  been  thus  characterized 
as  the  art  of  that  which  is  good  and  equitable,  has  been  invested 
by  UJpian  with  the  sanctity  of  a  sacerdotal  system.  "  For  we 
cultivate  justice,"  he  says,  "  the  science  of  goodness  and  of 
equity,  separating  justice  from  injustice,  that  which  is  lawfiil 
from  that  which  is  unlawful,  wishing  to  render  men  good,  not 

^  ''Natara  enim  juris  nobis  expli-  contra  i]>8onmi  commodnm  prodacamns 

canda  est,  eaque  ab  bominis  repetenda  ad  sereritatem"  (Ibid.  25,  f .  Modestin. ). 

natara"  (Cic.,  De  leg,,  1, 5).    ^  Nos  ad  "  Qood.  non  ratione  introdnctom,  sed 

jostitiam  essenatos,  neqaeopinionesed  errore    primnm,    delude    oonsnetndine 

natnra  constitatum  esse  jas''  (Ibid.).  obtentam  est :    in  aliis  similibus  non 

•  "  Qnod  vero  contra  rationem  juris  obtinet"  (Ibid.  39,  f.  Cels.).    ''In  om- 

receptnm  est,  non  est  prodacendnm  ad  nibns  qnidem,  maxime  tamen  in  jure 

conseqnentias"  ( Dig.  1,  3,  De  legib.,  sequitas  spectanda  sit"  (Dig.  50, 17,  De 

14,  f .  Paul).    "  In  his  quae  contra  ra-  reg,  jur,,  90,  f .   Paul).    "  Etsi  nihil 

tionem  juris  constituta  sunt,  non  pos-  facile  mutandum  est  ex  solemnibus, 

sumus  sequi  regulam  juris"  (Ibid.  15,  tamen  ubi  aequitas  evidens  poscit,  sub- 

f.  Julian).     <*  Nulla  juris  ratio,  aut  veniendum  est"  (Ibid.  183, i.MarceU.). 

lequitatis  benignitas  patitur,  ut  quse  '  Cod.  3,  1,  De  judie,,  8,  constitut. 

salubriter  pro  utilitate  hominum  intro-  Constant  et  Licin. 
dncuntnr,  ea  nos  durioreinterpretatione 

oo2 
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only  by  the  fear  of  penalties,  but  also  by  the  encouragement  of 
rewards:  true  philosophy,  if  I  mistake  not,  and  not  assumed."  * 
We  see  how  highly  he  estimates  the  honourable  character  of 
this  profession.  For  if  he  grants  to  rhetoricians,  to  grammarians, 
to  geometricians,  to  medical  men,  to  professors  of  liberal  studies 
a  recourse  to  the  extraordinary  jurisdiction  of  the  president  of 
the  province  for  actions  in  recovery  of  their  honoraria^  he  denies 
it  to  philosophers  and  law  professors.  "  It  is  a  holy  thing, 
indeed,  that  civil  wisdom  (i.  e.  the  science  of  law),  but  it  is  not 
to  be  valued  nor  sullied  by  money  payment;  there  are  things 
one  can  accept,  but  never  ask,  with  honour.''  • 

18.  Law  {jus)  from  this  philosophical  point  of  view  of  the 
Roman  jurists  is  then,  in  an  abstract  and  general  sense,  that 
which  is  always  good  and  equitable ;  or,  in  a  collective  sense, 
as  a  body  of  precepts,  or  of  doctrines,  the  art  of  doing  good  and 
equity. 

14.  We  shall  not  speak  here  of  the  division  of  law,  amongst 
the  Bomans,  into  public  law,  quod  ad  statum  ret  romantB  spectat; 
and  into  private  law,  quod  ad  singulorum  utilitatem;  nor  of  the 
subdivisions  of  the  latter;  nor  of  the  philosophical  classification, 
perfectly  established  by  jurisprudence,  and  transmitted,  at  all 
events  as  far  as  regards  its  last  two  terms,  into  the  reality  of 
social  life ;  into  natural  law,  or  that  law  which  is  conmion  to  all 
animate  beings;  into  personal  law,  or  that  which  is  common  to 
all  men;  and  into  civil  law,  or  that  which  exclusively  appertains 
to  citizens. 

This  development  will  come  later,  when  we  treat  of  the  text 

*  "Jas  est  ars  boni  et  leqtii,  cnjus  non  quia  non  religiosa  res  est;  sedqaia 

mcrito  qnis  nos    sacerdotes    appellet.  hoc  primam  profiteri  eos  oportet,  mer- 

Jastitiam  namqae  colimas,  et  boni  et  cenariam  opcram  spemere.    §  5.  Pro- 

aeqai  notitiam  profitemnr :  fleqanm  ab  inde  ne  juris  quidem  cirilis  professori- 

iniquo  separantes,  licitnm  ab  illlcito  bns  jus  dicent:  est  quidem  res  sanctis- 

discementes ;  bonos  non  solum  metu  sima  civilis  sapicntia :  sed  qnie  predo 

pusnarum,    vemm    etlam    pnemiomm  nummario  non  sit  sestimanda  nee  dfr> 

qnoque  exhortatione  efficere  capientes :  honestanda,  dam  in  judicio  honor  peti- 

yeram,  nisi  fallor,  philosophiam,  non  tur,  qui  in  ingressu  sacramenti  efferri 

'  simulatam  affectantes."    Dig.  1,  1,  De  debuit :  quiedam  enim,  tametsi  honeste 

juttitia  etjure,  1,  §  1,  f.  Ulp.  accipiantur,  inhoneste  tamen  petnntar." 

»  "  §  4.    An  et  philosophi  profes-  Dig.  50,  13,  Ve  extr,  co^n.,  I,  §§  4  and 

Borum  nomero  sint  ?   et  non  pntem :  5,  f .  Ulp 
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of  the  Institutes.     It  is  sufficient  to  say  that  in  this  work  we 
confine  ourselves  principally  to  private  law. 


Section  II. — Immediate  Consequences  of  Law. 

1 5.  After  the  first  idea  of  law,  the  logical  connection  leads 
to  the  idea  of  its  immediate  consequences;  these  are  the  rights 
and  obligations  which  it  creates.  In  order  to  express  this  result 
the  term^'M5,  right,  has  been  adopted.  This  term  is  frequently 
used  in  the  plural, ^wra,  rights;  also,  according  to  this  accepta- 
tion a  right,  jus,  is  the  power  to  do,  to  omit,  or  to  require  a 
given  thing.  In  the  first  sense  it  was  cause;  here  it  is  effect.* 
On  this  point,  also,  we  find  amongst  Koman  jurists  traces  of  a 
principle  of  philosophical  equity ;  that  is,  that  no  one  should  be 
allowed  to  exercise  his  right  with  the  sole  motive  of  injuring 
his  neighbour,  without  having  therein  any  interest.* 

16.  From  these  two  principal  acceptations  of  law,  as  cause 
and  as  effect,  we  pass  on  to  the  component  elements  of  its  gene- 
ration. 


Section  in. — Component  Elements  of  the  Generation 
OF  Law. 

17.  These  elements  are  three  in  number : — 

1®.  Persons  {personcs),  that  is  to  say,  men  and  abstract  beings 
of  pure  legal  conception,  considered  as  susceptible  of  having 
and  of  owing  rights. 

2®.  Things  (res),  that  is  to  say,  aU  corporate  things  and 
abstract  objects  of  pure  legal  conception,  considered  as  sub- 
mitted, or  capable  of  being  submitted,  to  the  wants,  utility  or 
pleasures  of  man,  and  therefore  as  susceptible  of  forming  the 
object  of  rights. 

'  The  German  school  says,  that  in  with  the  facaltj,  and  liable  to  the  obli- 

the  first  case  the  word  Jus  is  taken  in  gation  resulting  from  the  right, 
an  ohjeetive  sense,  and  m  the  second  in  '  Dig.  6,  I,  38,  in  fine ,  f.  Gels. ;  39, 

a  sul^eetive  sense,  that  is  to  say,  rela-  3|  1|  §  12,  f.  Ulp. 
lively  to  the  subject  who  is  endowed 
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The  Roman  method  had  appreciated  and  distinguished  these 
two  primary  elements :  persons  first,  for,  says  Hermogenianus, 
it  is  for  mankind  that  all  law  is  established  ;^  and,  secondly, 
things. 

18.  But  their  deduction  ended  there;  it  was  not  complete. 
We  hare,  it  is  true,  in  persons  the  active  or  passive  subject  of 
laws ;  in  things,  the  object  of  rights ;  but  law  is  not  yet  engen- 
dered. There  is  wanting  the  efficient  cause,  the  generating 
cause,  the  cause  which  will  give  birth  to  rights,  which  will 
transmit  them  fi:om  one  to  another,  modify  and  destroy  them. 
This  third  element  is — 

3".  Events,  facts,  acts  of  man,  judicial  or  non-judicial ;  that 
which  involves  the  idea  of  time,  of  place,  of  intention,  of  form ; 
all  things  which  enter  into  the  composition  of  human  acts  and 
deeds. 

Unite  and  combine  these  three  ideas :  persons,  the  active  or 
passive  subject;  things,  the  object;  and  events,  facts,  acta  of 
men,  the  active  cause  ;  and  rights  are  engendered,  transmitted, 
modified  and  extinguished. 

19.  The  notion  of  fact,  the  appreciation  of  events  and  of 
human  acts,  with  regard  to  the  generation  and  modification  of 
rights,  repeatedly  occurs  in  Roman  jurisprudence  ;  it  could  not 
be  otherwise,  since  the  very  nature  of  things  exacts  it,  but  the 
idea  of  it  is  not  unfettered,  classed  apart  and  methodically 
treated. 

This  classification  or  theoretical  individual  development  is 
the  work  of  modem  analysis.    It  is  universal  with  the  Germans. 

20.  It  remains  for  us  to  give  a  few  general  ideas  upon  each 
of  these. 

^  Dig.  1,  5, 1,  f.  Gai.  and  2,  f.  HermogeDian. 
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L  OF  PERSONS. 

Chapter  I. 

Component  Notions. 

Section  IV. — Idea  of  Person. 

21.  The  word  person  (persona)  does  not  in  the  language  of 
the  law,  as  in  ordinary  language^  designate  the  physical  man.' 
This  word,  in  law^  has  two  acceptations :  in  the  first,  it  is  every 
being  considered  as  capable  of  having  or  owing  rights,  of  being 
the  active  or  passive  subject  of  rights. 

We  say  every  being,  for  men  are  not  alone  comprised  therein. 
In  fact,  law,  by  its  power  of  abstraction,  creates  persons,  as  we 
shall  see  that  it  creates  things,  which  do  not  exist  in  nature. 
Thus,  it  erects  into  persons  the  state,  cities,  communities,  cha- 
ritable or  other  institutions,  even  purely  material  objects,  such 
as  the  Jiscusy  or  inheritance  in  abeyance,  because  it  makes  of 
them  beings  capable  of  having  or  owing  rights.  In  the  inverse 
sense,  every  man  in  Roman  law  is  not  a  person ;  for  example, 
slaves  when  considered  as  the  property  of  the  master,  especially 
under  the  rigorous  system  of  primitive  legislation,  because  they 
are  the  object  and  not  the  subject  of  law  :*  this,  however,  did 
not  prevent  the  Romans  firom  including  them  in  another  sense 
in  the  class  of  persons.' 

22.  We  shall  therefore  have  to  discriminate  between  and  to 
study  two  classes  of  personcB.     Physical  or  natural  persons,  for 

^  See  it,  howeyer,  employed  in  that  if  he  were  a  freeman  at  the  moment  of 

sense  hj  Ulpian,  Dig.  60,  17,  De  div.  their  devolution ;  the  facaltv  of  heing 

reg.jur.,  22,  f.  XJlp.  placed  by  his  master  oyer  a  bnsiness,  to 

'  Ifut.,  1, 16,  §  4.  eondnct  any  one  operation,  to  manage 

'  Roman  law,  though  so  rigorous,  his  ^0<n/iiiM»;  the  capacity  to  take  part 

oonld  not  completely  destroy  the  per-  in  contracts  or  other  proceedings  calcn- 

sonalily  of  slaves ;  hecanse  it  is  impos-  lated  to  acquire  for  his  master  obliga^ 

sible  for  a  human  being  to  live  in  rela-  tions  or  real  rights :  all  this  constitutes 

tion  with  other  men  wi^out  there  being  a  capacity  in  law  wliich  can  only  belong 

rights  and  duties  from  one  to  the  other.  to  a  person.    Lastly,  slaves  had  rights 

Thus  the  slave  was  liable  to  punish-  even  sgainst  their  masters  from  the 

ment   for   his   misdemeanors.     Thus  time  when  it  was  no  longer  allowed  to 

the  faculty  of  being  instituted  heir,  of  put  them  to  death,  nor  to  make  them 

beine  honoored  with  a  legacy,  and  of  undergo  bad  treatment, 
obtaining  the  rights  even  for  himself, 
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which  we  find  no  disdnctiye  denomination  in  Roman  juris- 
prudence, except  the  expression  taken  fi-om  Ulpian,  singularis 
persona^  that  is  to  say,  the  man-person ;  and  abstract  persons, 
which  are  fictitious,  and  which  liave  no  existence  except  in 
law,  that  is  to  say,  those  which  are  purely  legal  conceptions  or 
creations.* 

Section  V.— Second  Acceptation  of  the  word  Person. 
23.  In  another  sense,  very  fi^quently  employed,  the  word 
*^  person"  designates  each  character  man  is  called  upon  to  play 
on  the  judicial  stage  ;  that  is  to  say,  each  quality  which  gives 
him  certain  rights  or  certain  obligations:  for  instance,  the 
person  of  father ;  of  son  as  subject  to  his  father  ;  of  husband ; 
of  guardian.  In  this  sense,  the  same  man  can  have  several 
personcB  at  the  same  time.  In  this  respect  he  resembles  the 
mask  in  a  comedy  or  drama — 

'*  Personam  tragicam  forte  Yulpes  yiderat,'' 

says  the  fabulist. 

"...    Feraonae  pallentis  biatnm 
In  gremio  matris,  formidat  nxsticus  infans/' 

says  the  satirical  poet.* 


Chapter  II. 
Status. 

Section  VI.— Idea  and  component  Element  of  Status. 
24.  These  elements  are  three  in  number— Libertas,  Civitas, 
Familia.     Their  conjunction  constitutes  that  which  the  Romans. 

*  These  expressions  are  not  from  the  "  Sum  flgnii  lusus  Rua,  penom  Batavt : 
language  of  Roman  Uw,  though  the  I-""  *""«.  *^^^  ™  ^' 
difference  between  these  two  classes  of 

persons  is  well  defined.    We  find  in  Add  this  phrase,  so  characteristic  of 

Ulpian  the  expression  singnlaris  per-  Pliny:  "Persona  adjicitnr  capiti  den- 

sona  for  natoral  person,  in  opposition  sasve  reticnlas"  (Plinj,bookl2,ch.l4)- 

to  populu^y  cvrioj  collegium,  corpus.  This  is  whv  they  say,  in  the  language  of 

Dig.  4,  2,  9,  §  1,  f.  Ulp.  the  law:  Suttinere  personamy  to  wear 

*  Phaedr.  fab.  7;  Jn venal,  3rd  satire,  Am&skf&penon—HipreditiuperMtuim 
T.  174;  and  sec  the  epigrammatic  dr/wicti  sustinet  (Dig,  41  ^  I) -,  taa  in- 
poet :  heritance  in  abeyance  wears  the  mask, 

the  person  of  the  deceased. 
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called  status y  state — or  caput y  head  ^— the  state^  the  person  of 
Boman  civil  law. 

This  word  status  is,  in  the  language  of  Koman  law,  a  tech- 
nical word ;  and  the  student  must  especially  remark  the  sense 
which  there  belongs  to  it,  and  which  refers  exclusively  to  these 
three  elements — liberta^,  civitasyfamilia;  for  this  has  not  pre- 
vented Roman  jurists  from  often  employing  it  in  the  common 
and  ordinary  acceptation.  The  same  i*emark  applies  to  the 
word  caputJ^ 

26.  The  study  of  persons,  to  be  methodical,  must  be  confined 
to  the  framework  of  these  three  elements :  liberty  first — next 
the  city — ^lastly  the  family,  with  all  the  rules  and  institutions 
referring  to  each  of  them ;  and  we  shall  then  have  before  us 
the  principal  table  of  "persons"  in  the  civil  society  of  the 
Komans. 


§  I.  LIBERTY {Libertas). 

Section  VII. — Liberty — Slavery  (Servitus) — Colonization 
(  Colonatus). 

26.  Liberty  (libertas) ;  and,  for  opposite  idea,  slavery,  ser- 
vitude (servitus) :  thence  the  first  division  of  men  into  free 
{liberi)  and  slaves  {servi  ;  mancipiaj  taken  with  the  hand). 

During  the  period  of  primitive  right,  when  it  flourished  in 
its  pristine  severity,  the  notion  of  servitude  existed  in  its  sternest 
form. 

*  For  the  last  expression,  see  Imf,,  flexible  as  it  is,  he  who  wonid  restrain 

1,  16,  §  4.  it  within  limits,  and  giye  it  the  stifF- 

'  M.  de  Sayigny,  in  a  special  disser-  ness  of  a  technical  expression,  mns  the 

tation  (Appendix  6,  2nd  vol.,  of  his  risk  of  the  charge  of  pedantry.     But 

treatise  on  Roman  law ),  attacks  certain  the  criticism  of  M.  de  Savigny,  cor- 

rather  too    scholastic    theories  which  rect  from  this  point  of  yiew,  conld  not 

have  been  formed  in  Germany  on  the  get  over  this  fact,  that  Roman  jurists, 

ttatvSf  which,  by-the-by,  we  are  not  while  frequently  employing  the  word 

very  well  acquainted  with.     The  Ian-  status  in  a  general  and  common  sense, 

gnage  of  the  law,  constantly  mixed  as  we  see  for  instance  in  the  Digest, 

up  with  acts  and  objects  of  ordinary  book  1,  art.  5,  De  statu  hominvm,hiiye 

life,  is,  by  its  very  nature,  indefinite ;  nsed  it  also  more  particularly  in  order 

the  same  words,  especially  when  they  to  designate  the  condition  of  man  from 

are  ordinary  words,  appear  in  varied  the  point  of  view  of  these  three  ele- 

acccptations,  such  as  that  of  status  meats — liberty,     Boman     citizenship, 

in  Koman  law.    Comprehensive  and  family. 
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Later  on^  when,  under  the  influence  of  stoicism,  law  had 
passed  into  the  condition  of  a  philosophical  system,  Roman 
jurists  recognized  and  proclaimed,  in  the  very  definition  which 
they  gave  of  it,  that  liberty  was  the  condition  of  nature,  and 
servitude  an  institution  against  nature;  but  which  was  esta- 
blished by  human  law,  by  the  general  custom  of  nations.'  The 
law,  however,  mitigated  its  severity,  and  brought  it  more  into 
accordance  with  the  dictates  of  humanity. 

We  shall  find  Christianity,  subsequently  coming  in  with  its 
holy  doctrine  of  equality  of  all  men,  further  modifying  the  rigour 
of  the  institution,  and  gradually  accomplishing  its  abohtion. 

The  attention  of  the  student  should  be  fixed  upon  these  three 
well-defined  periods  of  Roman  legislation. 

27.  In  the  early  period  of  Roman  law,  this  principle  of  liberty 
operated  simply  as  a  division  of  mankind  into  two  classes, — ^the 
free  and  the  slave.  At  the  epoch  marked  by  the  decline  of 
agriculture,  and  by  the  frequent  abandonment  of  land  for  want 
of  useful  cultivation,— at  the  period  especially  when  distant 
provinces  were  conquered  and  added  to  the  empire,  and  hordes 
of  barbarians  permitted  to  settle  on  its  territories,  before  Con- 
stantine's  time,  we  observe  that  a  third  and  totally  new  legal 
term  came  into  vogue:  the  colonists  {agricolcB  or  coloni)^ 
whether  tributary  {censitiy  adscriptii  or  tributarii)  or  firee  (tn- 
quiliniy  coloni  liberi);  these  were  serfs  not  bound  to  a  master 
individually  but  to  an  estate.^  It  is  a  gradation  leading,  as  time 
goes  on,  fi'om  servitude  to  serfdom,  and  fi:om  serfdom  to  domes- 
ticity and  to  the  condition  of  the  proletarii  of  more  modem 
times. 

28.  The  problems  which  law  at  this  point  developes  suggest 
the  following  questions : — 

How  is  a  man  bom  jfree,  how  is  fireedom  acquired,  how  lost  ? 

'  ^<  Libertas  est  natoralis   facnitas  dosian  Code,  for  which  we  are  indebted 

ejus  quod  caiqne  facere  libet,  nisi  si  to  the  discovery  of  M.  Amed^  Feyron, 

quid  yi  ant  jure  prohibotur.    §  1.  Ser-  a  constitution  of  Honoring,  which  pre- 

vitus  est  constitutio  juris  gentium,  quo  sents  a  similar  establishment  of  Barba- 

quis  dominio  alieno  contra   naturam  rians  on  the  domains  of  the  empire, 

Bubjidtur."    Dig.  I,  5,  4,  f .  Florentin.  under  the  condition  of  colosistB.    Cod. 

*  See  above,  §  436  et  seq.  See  also  Thcod.  5, 4,  De  bonis  militwm^  const  4. 
amongst  the  fragments  of  the  Theo- 
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How  is  a  man  bom  in  servitude,  how  does  he  come  into  this 

condition,  how  is  he  freed  from  it  ? 
How  is  a  man  bom  a  colonist,  how  may  he  become  one,  how 

does  he  cease  to  be  one  ? 


Section  YllL — Enfranchisement   (Manumissio) — Free  Men 
(Ingenui) — ^and  Enfranchised  Slaves  {Liberti,  Libertini), 

29.  Here  we  come  upon  the  theory  of  enfranchisement  {ma- 
numissio),  in  which  it  is  necessary  to  remark  lihe  change  of 
character  which  is  revealed  even  in  the  variations  of  the  form 
imder  which  it  was  effected.  Under  the  primitive  Koman  law 
enfranchisement  was  a  poKtical  act.  The  state  must  intervene 
as  a  party,  for  it  was  a  question  of  making  a  citizen.  Then, 
like  so  many  other  institutions  originally  political,  enfranchise- 
ment became  gradually  to  be  a  simple  exercise  of  private  right, 
when,  on  the  one  hand,  the  title  of  citizen,  which  it  conferred, 
had  lost  its  value,  and,  on  the  other  hand,  the  spirit  of  the  legis- 
lature tended  to  multiply  the  number  of  enfranchisements,  and 
to  extend  their  effects. 

80.  As  a  result  of  manumissio^  or  enfranchisement,  there 
followed  another  division  of  persons, — the  free  {ingenui\  who 
were  so  from  their  birth,  and  the  enfranchised,  who  only  became 
free  by  their  enfranchisement.  The  latter  were  called  liberti, 
in  relation  to  their  patron,  and  libertini,  when  their  condition 
alone  was  designated. 


Section  IX. — Successive  Modifications  in  the  Condition  of 
THE  Enfranchised. 

81.  The  condition  of  the  enfitmchised,  especially  in  early 
Koman  law,  was  very  different  from  that  of  the  free  man,  both 
in  relation  to  the  jus  publicum  and  the  jus  privatum.  On  the 
one  hand,  in  the  primitive  law  one  class  only  of  enfranchised 
was  recognized, — they  were  all  Roman  citizens,  though  of  an 
inferior  order.     Under  Augustus  and  Tiberius  two  new  classes, 
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not  having  tlie  right  of  citizenship  under  the  former,  and  one 
under  the  latter,  were  introduced,  that  of  the  Latini  junianiy 
enfranchised  Latins,  and  that  of  the  dedititiu  Finally,  Jus- 
tinian raised  all  to  the  same  rank;  all  became  citizens.  It 
is  the  primitive  law  in  its  simplicity,  but  extended  to  private 
enfranchisements  under  the  jus  privatum^  which  the  former 
system  would  not  have  recognized.  On  the  other  hand,  the 
condition  of  enfranchised  citizens  had  steadily  tended  to  assimi- 
late itself  with  that  of  the  ingenui,  and  to  place  itself  on  a  level 
with  it.  Under  the  empire,  and  the  operation  of  the  later 
NovellcB  of  Justinian,  it  only  differed  from  it  by  the  tie  of,  and 
the  right  derived  from,  patronage. 


§  11.  CITIZENSHIP  (Civitas). 
Section  X.— Civis,  Peregrinus,  Hostis,  Barbarus. 

32.  The  word  *^  city  "  recalls  to  us  the  Civis  sum  Romanus, 
which  in  itself  signified  so  much.  Nowhere  has  the  idea  of 
the  "  citizen  "  been  so  thoroughly  and  forcibly  developed  as  in 
the  primitive  law  of  the  Romans.  So  clear  and  vigorous  a  con- 
ception of  what  the  rights  of  citizenship  really  are,  never  existed 
elsewhere.  The  expression  has  lost  much  of  its  force  in  modem 
times. 

The  expression  Jus  Quiritiumy  in  its  ancient  and  character- 
istic designation,  that  of  optimum  jus  civium  RomanorumyB^teT" 
wards  Jm*  civitatisyjus  civile^  describe  this  right,— a  privilege 
exclusively  confined  to  the  city  as  regards  territory,  to  citizens 
as  regards  their  status.^ 

This  title  of  citizen  had  impressed  on  family  ties,  on  marriages, 
on  property,  on  inheritances,  on  testaments,  on  alienations,  on 
engagements,  in  short,  on  all  Roman  institutions,  a  character  of 
force  and  vigour  which  regarded  neither  the  voice  of  nature  nor 
the  ties  of  blood,  nor  the  ordinary  instincts  nor  principles  of 
equity,  and  was  one  to  which  a  stranger  might  in  vain  aspire. 

*  This  synonym  between  Jut  QuirU  §§  1>  2,  et  seq.,  and  in  Gains,  S,  §§  72 

tiumy  the  ancient  designation,  and  Jv4  and  73,  and  also  in  the  passage  of  Livy 

civitatU^  the  more  modern  term,  can  be  which  we  have  before  qaoted. 
seen  in  the  Jlegula  of  Ulpian,  tit.  3, 
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The  title  was  indelible  in  the  pure  law  of  the  Romans,  when 
once  acquired :  for  the  sentence  of  the  people  could  deprive  a 
citizen  of  life,  but  never  of  the  rights  of  citizenship  without  his 
consent.^  * 

The  exercise  of  all  civil  rights,  both  as  regards  the  jus  pulh- 
Ileum  and  the  jus  privatum^  depended  on  this  title.  If  it  were 
not  there,  there  was  no  status* 

83.  The  opposite  of  civisy  citizen,  is  peregrinusj  the  alien — 
hostis,  the  stranger  or  enemy — for  to  republican  Rome,  till  she 
had  completed  the  conquest  of  the  known  world,  these  two  words 
were  synonymous'— iarftarw^,  the  barbarian. 

Peregrinusy  hostisy  barbaruSy  as  far  as  civil  rights  went,  were 
upon  the  same  footing.  Such  persons  were  strangers ;  none  of 
them  had  any  participation  in  the  rights  of  citizenship,  but  each 
word  implied  the  idea  of  a  different  relation  towards  Rome. 
Peregrinus  was,  in  its  most  limited  sense,  the  foreigner  at  Rome, 
whom  curiosity,  love  of  travel  or  of  study,  business,  or  the 
absorbing  power  of  the  great  city,  had  brought  there,  or  who 
had  settled  there.  Their  affluence  might  increase  day  by  day, 
their  number  might  equal,  if  not  surpass,  that  of  the  citizens, 
still  they  continued  strangers  to  the  institutions  and  rights  of 
citizenship.  A  special  praetor,  the  foreigners'  praetor  {prcBtor 
peregrinus),  was  appointed  to  administer  justice  for  them,  not 
according  to  the  forms  and  principles  of  the  jus  civiky  but 
according  to  \h%jus  gentium y  rights  common  to  all  men.  More 
generally  the  expression  peregrini  designated  all  who  were 
subject  to  the  government  of  Rome,  without  belonging  to  the 
republic. 

Hostis  was  the  foreigner  whom  Roman  power  had  not  yet 
subjugated ;  till  that  subjugation,  he  remained  an  enemy. 

Barbarus  was  he  who  was  still  outside  the  limits  of  civiliza- 
tion and  of  the  Roman  world.  The  circumference  widened 
every  day.  From  the  Cisalpine  Gauls,  this  title  passed  to  the 
Gauls  on  the  further  side  of  the  Alps,  from  the  borders  of  the 

'  "  Civitatem  vero  nemo   nnqtiam  subtleties  and  snbterfages,  so  common 

vllo  popuU  justti  amittet  invitut.**  in  Roman  jurispradence. 
Cic  ,  Pro  dom.,  c.  29,  80.    In  onler  to  «  See  the  law  of  the  IHv-elve  Table : 

inflict  this  loss,  they  had  recoarse  to  Adcersus  fiottem  eeterna  auctoritas. 
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ocean  to  the  islands  of  Great  Britain,  to  the  forests  of  Germany, 
and  to  the  unknown  hordes  of  the  North  and  of  Ajsia,  which 
were  destined  to  overthrow  the  empire. 

But  the  condition  of  all,  %s  to  the  enjoyment  of  civil  rights, 
was  the  same — they  were  strangers.  So,  in  law,  the  expression 
peregrinus  sufficed  to  describe  that  condition.  In  time,  it  came 
to  have  a  more  general  sense,  especially  when  Kome  had 
conquered  nearly  all  the  known  world,  and  it  ended  in  being 
alone  employed  by  jurists,  in  the  most  modem  legal  language, 
to  express  the  opposite  of  civis. 

34.  How  was  a  man  born  with  the  character  of  citizen  ? 
How  was  it  acquired  ?     How  was  it  lost  ? 

Two  remarkable  changes  should  be  noted  here  in  the  histori- 
cal progress  of  Koman  law. 


Section  XI. — Successive  Communication  of  the  Jus  Civitatis 
TO  Persons  without  the  Precincts  op  Rome. 

85.  In  the  first  place  we  have  to  remark  the  subdivision,  the 
partial  or  total  communication  oiihejus  civitatis y  and  its  gradual 
extension.  Under  the  primitive  law,  a  person  was  a  citizen  or 
a  foreigner;  there  was  no  intermediate  status.  Subsequently 
particular  concessions,  whether  of  grace,  whether  wrested  by 
arms,  or  conferred  under  treaties,  were  made  to  the  inhabitants 
of  certain  territories.  Some  privileges  of  this  jus  Quiritium, 
or  jus  civitatis y  were  distributed  more  or  less  extensively  by  the 
sovereign  state,  and  in  after  times  by  the  emperors  alone,  to 
nations,  or  even  to  individuals,  and  in  some  cases  to  kings  who 
solicited  them." 

This  grant  took  eflFect  in  two  ways,  it  being  made  either  with 
reference  to  the  soil  or  to  the  person.  We  confine  ourselves 
here  to  the  latter. 

36.  Thus  persons  might  be  admitted  to  a  greater  or  less 
participation  in  the  jus  Quiritiuniy  sometimes  in  their  public 

»  Gai.  1,  §§  93  and  94. 
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and  private  relations,  at  once  including  eligibility  to  the  offices 
of  the  republic  and  the  right  of  mffreige—jus  honorum,  jus 
suffragii — sometimes  in  private  relations  only. 

In  the  concession  of  this  privilege  as  regards  the  jus  priva-- 
tuTHy  the  different  rights  of  the  jus  civitatis  were  occasionally 
distinguished  in  a  remarkable  manner:  thus  the  connubium 
gave  the  grantees  the  capacity  to  contract  amongst  themselves, 
or  even  with  Roman  citizens,  justcB  nupticBy  or  marriages,  fol- 
lowed by  the  e£^ts  of  the  jus  civile;^  the  commercium  carry- 
ing with  it  the  capacity  of  forming  contracts,  making  acquisi- 
tions or  alienations  according  to  the  jus  civile;*  ihef actio  tes- 
tamentiy  or  the  capacity  of  receiving  from  citizens,  or  of  dispos- 
ing in  their  favour  by  testament  according  to  the  Roman  law, 
which  would  appear  to  follow,  not  indeed  necessarily,  but 
ordinarily,  from  the  commercium^  since  the  testament  was 
clothed  in  the  factitious  guise  of  a  solemn  sale,  a  mancipation^ 

These  dismembered  elements  of  the  Jm*  civitatis  were  granted 
together  or  separately ;  thus  the  citizens  of  a  town  might  enjoy, 
for  instance,  the  commercium  without  the  connubium  ;  all  de- 
pended upon  the  form  of  grant. 

Thence  arose  an  irregularity  in  the  extent  to  which  the  jus 
civitatis  was  conferred,  whether  in  the  matter  oi  jus  publicum 
or  privatum.  A  person  might  be  no  longer  absolutely,  as 
under  the  strict  and  primitive  legal  system,  either  purely  a 
citizen  or  purely  a  stranger ;  there  came  to  be  more  than  one 
intermediate  position. 

87.  The  towns  of  Latium,  of  Italy,  and  of  the  distant  pro- 
vinces, successively  obtained  their  share  in  these  concessions ; 
and  the  question  of  the  origin,  of  the  interior  organization  of 
each  city,  and  of  the  nature  of  its  relations  with  Rome,  is  closely 
boimd  up  with  this  subject. 

Here,  confining  ourselves  to  the  status  of  the  inhabitants,  as 
persons,  without  any  reference  to  the  soil,  we  find  the  follow- 
ing classes :  1st,  Roman  colonists  {^Romani  colonic  or  simply 

'  Gai.  1,  §  66.  (Ibid.  §  5).     Co^nnuhinniy  de  nuhere 

•  Ulp.,  Reg.^  19,  §  4.  "  Commercium      cvm-;  rommeroinm,  de  mercari  ctim, 
est  emendi  vendendique  invicem  jus"  •  Ulp.,  lisg,,  20,  §§  8  and  22,  §  3. 
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coloni) ;  2nd,  Latin  allies  {socii  Latini,  or  simply  Latini) ; 
3rd,  Latini  colonarii,  or  Latin  colonists ;  4th,  Latini  juniani, 
or  those  belonging  to  an  inferior  class,  enfranchised  and  assimi- 
lated in  nearly  everything  to  the  Latini  colonarii;^  5th  and 
lastly,  The  dedititii,  and  the  enfranchised  who  were  assimilated 
to  them. 

Optimum  jus  is  the^'zi^  civitatis  in  all  its  plenitude. 

38.  But  under  Antoninus  Caracalla  all  these  shades  of  distinc- 
tion as  to  persons  disappeared,  and  all  subjects  of  the  empire  were 
pronounced  Koman  citizens.  The  only  vestiges  of  the  ancient 
distinction  that  then  remained  were  the  two  inferior  classes  of 
enfranchised — the  Latini junianiy  and  the  dedititii,yfho  continued 
if  not  in  reality,  at  least  by  legal  conception,  to  be  distinct  down 
to  the  time  of  Justinian,  who  ended  by  suppressing  the  distinc- 
tion. Thenceforward  the  peregrini  were  simply  enemies  and 
barbarians,  the  sense  of  the  word  being  distorted. 


Section  XII. — Gradual  Alteration  of  the  Civil  Law. 

89.  The  second  class  of  fiicts  to  which  the  attention  of  the 
student  should  be  directed,  and  which  runs  parallel  to  the  pre- 
ceding, is,  that  just  as  the  title  of  civis  was  communicated  and 
propagated,  the  real  civil  law  underwent  a  progressive  approxi- 
mation to  the  jus  gentium  by  means  of  subtleties  and  legal 
fictions,  imperial  or  praetorian  institutions,  till,  finally,  under 
Justinian,  its  primitive  character  almost  totally  disappeared^ 


§  III.  FAMILIA. 
Section  XIIL— General  Idea  op  a  Roman  Fabolt. 

40.  T\x&familiay  in  the  aristocratic  and  theocratic  constitu- 
tion of  the  Roman  state,  was  the  particular  aggregation  of 

'  Gal.  3,  §  56.    Fragment,  De  maiiu-  19,  §  4.    See  also  Gaios,  I,  §§  66  efc  seq. 

mittioHibus,  preseryed  by  Dositheus,  But  not  the  Connubitim,  Ulp.,  Heg.,  5, 

§6,  and  following  another  division,  §  8.  §  4. 
They  had  the  Cummercinnif  Ulp.,  Itcg  , 
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persons  which  formed  the  unit,  if  it  may  be  so  expressed,  of  the 
jus  publicum^  the  jus  sacrum  and  the  jus  privatum. 

41.  The  jus  publicum.  The  patrician  families  were  pre- 
dominant. Each  of  them  comprised  within  its  sphere  the 
plebeian  families  attached  to  it  by  the  political  and  religious  tie 
of  clientage.  Those  plebeian  families  which  remained  unat^ 
tached  by  this  tie  of  clientage  were  isolated,  without  importance 
in  the  state  and  without  support,  but  they  formed  the  nucleus 
around  which  plebeian  influence  centred  in  its  contest  vrith  the 
patrician. 

The  alteration  of  families  was  an  afi&ir  which  concerned  the 
whole  community ;  it  was  consequently  effected  in  the  comitia ; 
the  formalities  by  which  it  was  effected  continued  in  use  down 
to  a  late  period  as  mere  forms,  but,  as  such,  indications  of  the 
ancient  system. 

42.  The  jus  sacrum.  The  familia  was  connected  by  the 
union  of  a  worship  peculiar  to  itself;  by  the  bond  of  sacrifices 
to  be  made  at  certam  times  and  in  certain  places  {sacra  families; 
sacra  gentis).  Apart  from  the  lares  or  household  gods,  it  might 
be  bound  to  the  especial  cultus  of  a  particular  deity,  such  as 
Hercules,  Minerva,  or  any  other.*  The  religious  character  of 
the  aggregation  also  necessitated  the  intervention  of  pontifical 
law  and  power,  when  there  was  a  question  of  altering  the 
family. 

48.  The  jus  privatum.  The  family,  considered  with  refer- 
ence to  the  jus  privatum,  was  the  aggregation  in  which  pro- 
perty, the  effects  of  obligations,  the  right  of  inheritance,  and  of 
succession,  that  is  to  say,  the  right  of  taking  and  of  continuing 
in  the  state  the  persona  of  the  deceased,  all  centred.  To  transfer 
this  right  to  another  the  intervention  of  the  entire  community, 
that  is,  of  the  comitiay  became  necessary. 

>  Sncb,  for  instance,  are  the  expiatory  are  those  by  the  Fabii  to  Hercnles  on 

sacrifices  of  the  Horatii  for  the  murder  the  Qnirinal  Mount  (Livy,  6,  46),  and 

of  their  sister,  '*  Sacrificia  piacuhtria  those  of  Nantias  to  Minerva  (Dion. 

jientis  Haratia"  (Livy,  1,  26).    Snch  6,69). 

P  P 
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44.  These  primitive  characteristics  gradually  died  out.  The 
political  aggregation  disappeared  with  the  modificatioiifi  which 
the  constitution  underwent.  Keligious  aggregation  went  out 
with  paganism.  The  jus  privatum  superseded  the  jus  publi- 
cum ;  but  it  is  onlj  hj  a  reference  to  antiquity  that  we  can 
explain  certain  traces  that  remained  permaneatly  in  the  law. 


Section  XIY. — The  Basis  of  thb  Roman  Family. 

45.  The  foundation  of  the  family,  in  human  law,  in  the 
general  law  of  society,  is  marriage.  Among  the  Romans  the 
civil  marriage  was  certainly  an  important  element  in  it ;  but  its 
root  and  origin  are  to  be  sought  elsewhere. 

The  Roman  femily,  even  as  regards  the  jus  privatum ,  was 
not  a  natural  &mily ;  it  was  a  creation  of  the  jus  civile,  the  jus 
civitatis.  Woman,  as  a  wife  to  her  husband,  or  as  a  mother 
to  her  children,  was  not  comprised  in  it  by  the  single  &ct  of 
marriage :  she  gave  it  children,  but  she  was  not  of  their  &mily. 
The  children  themselves,  their  descendents,  could  be  foreign  to 
it ;  and,  inversely,  persons  foreign  by  blood  could  form  a  part 
of  it. 

And,  nevertheless,  on  the  &ct  of  existence  in  the  same  &mily 
depended  all  civil  rights  which  the  members  were  entitled  to 
enjoy  with  regard  to  one  another.  Whoever  was  in  it  partici- 
pated in  these  rights.  Whoever  was  not  in  it,  whether  son, 
father,  mother,  brother,  sister,  no  matter  in  what  relation  he 
stood,  had  no  participation  whatever. 

The  tie  of  femily  was  not  the  tie  of  blood ;  it  was  not  the  tie 
produced  by  marriage  and  by  generation,  but  a  bond  created  by 
civil  law — a  bond  of  power.  The  exposition,  therefore,  of  the 
law  which  concerns  marriage  must  commence  with  the  theory 
of  power. 

Section  XV. — ^Power — The  Chief  op  the  Family  {Pater- 
familias) — ^Persons  Sui  Juris  or  Alieni  Juris, 

46.  This  idea  of  power  as  the  basis  of  the  Roman  femily 
must  be  taken  in  its  most  absolute,  most  despotic  sense.     A 
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single  individual^  the  head,  was  the  master,  the  proprietor  of 
all  the  others,  of  all  the  patrimony ;  the  property  concentrated 
in  each  &mily  was  at  his  &ee  and  entire  disposal ;  body  and 
estate,  all  were  Ida.     As  for  himself  he  was  independent. 

47.  Thence  arises,  with  regard  to  the  &mily,  a  new  division 
of  persons. 

1.  Persons  aui  Juris,  having  their  own  rights,  also  called 
paterfamilias  when  men,  materfamiliiis  when  women.  Married 
or  unmarried,  with  children  or  without,  even  in  infancy,  from 
very  birth,  if  not  subject  to  any  power,  the  Roman  citizen  was 
paterfamilias^ihe  &ther — the  head  (^the  &mily. 

2.  Contrasted  with  the  sui  Juris  is  one  who  is  alieni  Juris, 
an  accessory  of  another,  alieno  Juri  subjectus,  that  is  to  say, 
under  the  power  of  another. 

48.  The  first  alone  could  have,  could  acquire,  could  exercise 
civil  rights,  and  hold  other  persons  under  his  power.  The 
second,  strictly  speaking,  could  hold,  acquire  or  exercise  no 
right  fcMT  himself;  he  was  only  the  representative,  the  instrument 
of  the  one  on  whom  he  depended,  he  could  have  no  one  in  his 
power ;  in  a  word,  he  had  no  persona  of  his  own,  but  bore  that 
of  the  chief.  His  individuality  was  extinguished  under  this 
mask,  or  persona.  If  he  was  reputed  to  be  a  part,  so  to  say,  of 
the  &mily,  it  was  only  by  identifying  himself,  by  making  one 
person  with  the  head,  that  he  coiild  be  considered  to  be  so. 
All  this  had  reference  to  the  status  of  the  individual  in  his 
private  relations  only,  for  carry  him  into  public  life  and  we  see 
him  in  the  forum,  the  comitia,  in  the  ranks  of  the  magistrates, 
the  man  alieni  Juris ;  if  he  was  free  and  a  citizen  he  there 
enjoyed  his  independence,  and  exercised  the  rights  and  public 
duties  of  a  citizen.^ 

*  There  is  no  donbfc,  however,  espe-  ranked  according  to  wealth.    Now  the 

cially^  under  tihe  primitive  constitution  sons   of   the   family   had   absolately 

of  Rome,  that  the  principle  of  the  all-  nothing,  unless  it  was  their  participa- 

absorbin^  personality  of  the  head  exer-  tion  in  the  common  property  of  family, 

cised  its  influence  even  with  regard  to  as  uniting  in  the  person  of  their  chief, 

political    relations ;    and    the    incon-  Up  to  what  point  did  the  son  of  the 

testable  proof  of  it  is  in  the  comitia  family,  in  his  political  relations  and  in 

centutnata,  where  the    citizens  were  the  discharge  of  his  duties  as  citizen, 

PP2 
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Section  XVI. — Divers  Kinds  of  Power  {Potestas,  Manus^ 
Mancipium)* 

49.  The  power  of  the  individual  who  was  sui  juris ^  pater- 
familias,  head  of  the  fiimily  over  persons  alient  juris,  was  ot 
three  kinds : — 

1.  Potestas — power  properly  so  called  which  designates  at 
the  same  time,  in  the  language  of  Roman  law,  the  power  of  the 
master  over  the  slave  (^potestas  dominorum\  and  the  paternal 
power  of  the  &ther  over  the  children  {patria  potestas\ 

2.  Manus — the  hand;  a  symbolical  expression  sometimes, 
and  probably  always  originally  so,  employed  to  designate  aJl 
power,'  but  especially  applied  to  the  power  of  the  husband  over 
his  wife  in  cases  where  the  latter  was  subject  to  him,  which  did 
not  always  happen,  and  which  was  not  the  result  of  marriage 
alone. 

3.  Mancipium — the  power  over  the  fi^e  man  of  whonoL 
Koman  ownership  had  been  acquired  by  the  solemn  alienatioii 
or  civil  sale,  named  mancipation  {mancipatid). 

Thus  the  persons  under  the  power  of  the  head  of  the  family 
were  slaves,  children,  the  wife  when  she  had  been  placed  or  had 
fallen  in  manu,  and  the  free  men  he  had  acquired  by  manci- 
pation ;  this  did  not  prevent  their  remaining  6ree  in  other 
respects. 

60.  In  respect  of  each  of  these  powers,  the  law  had  to  regu- 
late the  following  points :  the  way  in  which  it  was  produced  or 
acquired,  its  effects  and  extent,  and  the  way  in  which  it  was 
dissolved. 

61.  As  to  power  over  slaves.  The  theory  of  its  acquisition 
is  the  same  as  that  of  the  acquisition  of  things,  because  slaves, 
in  this  relation,  are  things.  The  extent  of  this  power,  and  its 
effects,  are  matters  especially  of  historical  study;  and  the  mode 
in  which  the  dissolution  of  this  power  was  effected,  by  eniran- 

Gontintie  to  wear  the  legal  mask,  the  jus  privatum, 

persona  of  the  chief  ?    It  is  an  intricate  *  For  instance,  in  manumissio,  man-' 

question,  hnt  oat  of  the  pale  of  this  oipatio,  and  mancipium  itself, 
work,  which  is  specially  devoted  to  the 
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chisement^  manumission  is  closely  bound  up  with  the  theories  of 
liber tasy  of  civitas^  and  of  the  familia.  And  connected  with  it 
is  the  theory  of  patronage  and  of  the  ties  thereby  produced 
between  the  enfranchised  and  the  enfranchising  &mily. 

62.  Patria  potestas. — This  power  rested  upon  the  theory  of 
just(B  nupti(By  and  involved  that  of  arrogation^  which  belonged 
to  the  jus  publicum,  inasmuch  as  it  affected  the  status  of  all 
citizens  and  required  the  intervention  of  pontifical  power,  since  it 
involved  an  alteration  in  the  composition  of  the  family.  With 
the  patria  potestas  was  also  connected  adoption,  which  was  an 
innovation  on  the^M*  publicum  by  the  jus  privatum,  by  the  aid 
of  a  fiction.  As  in  the  former  case,  the  extent  and  effect  of  this 
power,  both  in  relation  to  persons  and  things,  was  materially 
altered  by  the  influence  of  time.  Its  extent  was  not  limited  to 
the  immediate  family,  but  it  passed  through  the  male  line  from 
generation  to  generation,  and  was  alone  terminated  by  the  death 
of  the  head  of  the  fiimily,  that  is  to  say,  except  in  cases  where 
it  was  brought  to  an  end  by  any  special  circumstance. 

Amongst  those  special  circumstances  were  the  mancipatio, 
which  was  not  provided  for  by  primitive  law,  nor  even  by  the 
law  of  the  Twelve  Tables,*  and  which  was  in  fact  arrived  at  by 
means  of  fictions.  It  is  remarkable  that  Roman  law,  which  was 
essentially  aristocratic,  recognized  no  right  of  primogeniture, 
nor  preference  of  sex.  The  equality  of  children  was  recognized 
from  the  earliest  times,  and  both  sons  and  daughters  directly 
under  the  control  of  the  chief  became,  by  his  death,  both  free 
and  sui  juris. 

68.  Manus. — The  theory  of  manus  involved  the  notion  of 
just(B  nupticB,  not  indeed  as  an  efficient  cause  but  as  an  essen- 
tial condition,  because  it  was  necessary  to  this  power  that  it 
should  be  generated  by  the  confarreatie  or  farreum,  a  sacer- 
dotal solemnity  of  Etruscan  origin,  and  a  privilege  confined  to 
the  patricians ;  or  by  coemptio,  which  was  the  civil  sale  of  the 
woman  by  mancipatio,  a  solemnity  practised  by  the  plebeians ; 


See  however  Gains,  4,  §  79. 
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or  finally  by  usus,  which  was  the  acquisition,  as  a  result  of  use, 
which  followed  from  the  uninterrupted  possession  of  the  woman 
for  the  space  of  one  year.  The  effects  of  diis  power  were 
chiefly  to  place  the  woman  in  the  family  of  her  husband,  to 
give  her  the  rank  of  daughter  of  her  own  husband  and  sister  of 
her  own  children. 

64.  Mancipium. — This  involved  the  notion  of  the  sale  and 
of  the  civil  alienation  (mancipatio),  which  could  be  made  by  the 
head  of  a  &mily  either  of  the  children,  or  of  a  female  under  his 
power,  when  transferred  for  the  purposes  of  marriage  {noxali 
causa  mancipatio).  The  effects  of  this  power  were  in  general 
to  assimilate  the  condition  of  the  person  emancipated  to  that 
of  a  slave  in  the  fiimilj  {servorum  loco  constituuntur),  leaving 
the  person  at  the  same  time  free  as  to  the  jus  publicum.  In 
this  were  involved  manumissioy  by  which  an  end  was  put  to 
this  condition  of  subjection,  and  the  relationship,  analogoug  to 
that  of  patronage,  which  resulted  from  it.  As  in  the  preceding 
cases,  this  power  also  gradually  decreased,  and  mancipium  ulti- 
mately became  nothing  but  a  fictitious  means  of  completing  the 
emancipations  which  did  not  comport  with  the  civil  law.* 
Notice  must  also  be  taken  of  a  singular  rule  connected  with 
this  subject.  Every  fifth  year  at  each  census  all  who  were  in 
mancipioy  rather  as  a  fiction  than  in  fact,  necessarily  recovered 
their  liberty.* 

66.  To  this  power  (which  is  designated  by  Gains  manci^ 
pium)  the  condition  of  the  person  styled  in  primitive  times 
nexus,  nexu  vinctus,  corresponded,  that  is  to  say,  the  condition 
of  the  head  of  a  family  who,  being  a  debtor,  in  order  to  secure 
his  debt  gave  himself  in  pledge  to  his  creditor  by  the  civil  sale 
nexumy  mancipatio,  alienatio  per  (Bs  et  libram,  which  involved, 
not  only  his  own  person,  but  that  of  all  the  me92bfi]:8..^_bia 
family  and  his  entire  patrimony.*     Emancipation  in  such  a 

'  For  example,  to  emancipate  the  '  JV^flTum  was  a  primitiye  and  generic 

sons  from  paternal  power ;  to  liberate  expression :  it  deogimted  all  eiril  acts 

women  from  the  guardianship  of  their  which  were  accomplished  hy  the  real 

agnates.  or  fictitious  employment  of  alienation ; 

'  Gains,  1,  §  140.  per  at  et  lihrtMif  by  the  bronze  piece 
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case  as  this  was  not  considered,  and  probably  was  not  in  fact 
(as  a  certain  restriction  was  placed  upon  the  terms  implied  in 
the  transaction)^  an  irrevocable  alienation^  but  was  regarded 
rather  in  the  light  of  a  guarantee  or  as  an  alienation  which 
would  ipso  fmto  cease  by  the  payment  of  the  debt.*  Debtors 
thus  liberated  from  this  subjection  by  payment  were  in  the 
language  of  ancient  Roman  law  called  soluti.*  Next,  soluti! 
These  explanations  recall  to  mind  the  miserable  condition  of 
the  plebeian,  oppressed  by  the  usurious  patrician,  the  cause  of 
constant  revolts  ;  and  the  lex  Petillia  Fapiria,  B.C.  326,  which 
prohibited  this  practice. 

66.  It  is  also  to  the  power  which  could  be  eiyoyed  by  the 
bead  of  a  fiunily  over  free  men,  and  acquired  by  means  of  the 
civil  law,  that  we  must  refer  the  condition  of  those  who  were 
styled  addictus,  that  is  to  say,  of  those  who  by  declaration  of 
the  magistrate  were  deckured  to  be  under  the  power  or  control 
of  another,  whether  of  a  creditor  from  de&ult  of  payment  or  of 
an  injured  person,  as  the  result  of  an  offence  committed  against 
him ;  for  example,  a  case  of  furtum  manifestum.^  Notwith- 
standing the  similarity  between  the  condition  of  the  next  and 
the  addictij  the  real  difference  was  considerable;  the  next 
were  really  assimilated  to  slaves,  both  in  fitct  and  in  law,  in 
relation  to  the  person  to  whom  they  had  been  sold,  though 
they  remained  free  as  to  the  state ;  whereas  the  addicti  were 
slaves  in  &ct  but  not  in  law,  both  in  regard  to  the  creditor  to 
whom  they  had  been  addicted  and  to  the  state. 

and  the  balance  Q*  Nexwn  stt,  ut-mt  y«  Beminutui.    It  was  thos  possible, 

Gallus  jElius,  quodcumque  per  as  et\  hj  the  formality  of  the  nexnm,  to  give 

Ubram  aeritur,  etc."    Festns,  y«  yex-  a  pledge  as  guarantee  of  the  debt  in 

ttm;   Cicero,  Top,,  6,  28,  and  Boetias  property  instead  of  the  person. 

ad   doer.;  Cicero,  De  orat.,  8,  40>  I  ■  "  Jvexo  solutoque  .    .    .  idem  ju9 

Yarro,  2>«  lingua  UUina,^,  5).    They  egto.'*  VeaibaR,  Sanates,  That  is  to  say, 

expressions  manoipiamf  and  later  still  f  that  the  nexiUf  during  his  engagement 

manoipatio,    were   more   recent   and/  and  so  long  as  the  term  of  payment  had 

more  comprehensive.                               \  not  arrived,  was  entitled  to  the  same 

*  "  Liber  qvi  iuoi  operas  in  servi/  rights  as  one  who  was  free  from  this 

tutem,  pro  pecunia  quam  debehat,  engagement    livy,  2,  23. 

dabat  dum  solveret,  neams  vocaba-  '  Aul.    Oell.,   ydot.  attie.,  20,   1, 

tur."    Varro.  Be  Ungua  latina,  6,  5.  wherein  is  found  the  text  of  the  law  of 

**  Propter  domesticamrmnamet  grave  the  Twelve  Tables.    Qnintil.,  Inttit, 

€BS  alienum,  C,  Plotio  newum  se  dare  orat,,  3,  6 ;  5, 10;  7,  5.    Livy,  6,  86. 
coaetutii"  yaler.Maxim.6,9.  Festas, 
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The  expressions  adjudicatuSy  judicatusy^  which  signified  the 
result,  not  of  a  magistrate's  declaring  the  law,  but  of  a  judge's 
delivering  judgment,^  referred  to  the  status  preceding  the 
addictio ;  they  designated  one  who  had  been  condemned  (Judi-- 
catus)  by  the  sentence  of  a  judge,  and  who  was  still  proceeded 
against  by  his  creditor  in  order  to  have  him  made  addictus;  in 
the  interval,  therefore,  between  judicatus  and  addictus  he  was 
subject  to  a  certain  species  of  power  which  his  creditor  pos- 
sessed over  him. 

67.  These  three  kinds  of  subjection,  resulting  from  manci-- 
patioy  the  nexum  and  the  addictio^  applied  to  free  men,  and 
though  varying  as  to  their  extent  and  to  their  details,  they  were 
the  same  in  this  important  particular,  that  there  was  in  each  a 
power  of  appropriation,  which,  in  the  two  former,  conferred  the 
actual  Quiritarian  dominium.  The  last  two  disappeared, — ^first 
the  nexum  and  then  the  addictio.  Gains  scarcely  alludes  to 
them,  but  he  speaks  in  detail  concerning  the  mancipium,  which 
however  in  his  time  had  commenced  to  be  nothingbutj^fictiQQ, 
and  which,  even  when  it  existedTm  iact,  was  greatly  modified  in 
its  effects.* 


Section  XVII. — ^Marriage  (Justts  Nuptia)  and  the  various 
Unions  between  the  Sexes  {Coneubinatus,  Stuprum,  Contu- 
bernium), 

68.  The  theory  of  marriage,  as  a  constituent  element  of  the 
Koman  fiunily,  was  only  an  accessory  of  liie  potestas. 

Roman  marriage,  according  to  the  civil  law,  was  styled  just^B 
nuptiWy  justum  matrimonium  ;  the  husband  was  called  vtr,  the 
wife  uxor.  This  institution  was  exclusively  confined  to  citizens, 
or  to  those  to  whom  the  connubium  had  been  ceded.  It  was 
the  only  marriage  which  conferred  the  patria  potestas ;  it  did 
not  of  itself  however  produce  the  marital  power  {manus)  as  to 
the  wife ;  in  order  to  secure  this,  there  must  have  been,  in  addi- 
tion, theyiirrettwi,  the  coemption  or  the  u$u8, 

»  Gai.  3.  §§  189,  199;   Dig.  42,  1,  «  See  poet,  §  247. 

34,  t  L.  Ru£.  »  Gai.  1,  §  141. 
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69.  Here  must  be  noted  the  dirision  of  the  populace  into 
two  radically  distinct  castes,  between  the  members  of  which  a 
Roman  marriage  could  never  take  place,  because,  as  between 
them  the  connubium  being  non-existent,  the  familia  could  not 
be  formed,  nor  could  the  blood  of  the  two  intermingle.  In  the 
course  of  time  this  distinction  gave  way ;  the  Lex  Canuleia 
conferred  the  connubium  on  the  plebeians  in  b.c.  445,^  and  the 
Lex  Papia  Poppteay  a.d.  9,  permitted  the  union  of  ingenui  and 
the  enfranchised:^  the  constitution  of  Justinian,  in  the  spirit  of 
Christianity,  permitted  the  union  of  the  senatorial  order  with 
the  en&anchished  and  lower  grades ;'  and  this  emperor,  in  his 
own  person,  set  the  example  to  his  subjects  by  raising  a  woman 
who  had  played  a  conspicuous  part  in  the  circus  and  in  the 
embolum  to  share  his  throne  and  bed.  We  have  thus  before  us 
the  point  of  departure  and  the  condition  at  which  affidrs  arrived 
imder  the  empire  when  distinctions  had  been  obliterated.  It 
was  then  no  longer  a  question  of  the  intermingling  of  the  blood 
of  a  Roman  citizen  with  that  of  a  foreigner,  for  at  that  epoch  it 
was  impossible  to  say  who  was  a  foreigner,  who  a  citizen,  or  who 
a  Roman. 

60.  The  form  of  marriage  was  purely  a  matter  of  private 
law ;  it  did  not  require  any  public  solemnity,  but  ranked  with 
all  ordinary  real  contracts ;  the  only  necessary  conditions  being 
consent  and  the  tradition  or  transfer  of  the  woman  to  her  hus- 
band. This  plain  and  simple  theory  of  marriage  was  however 
supplemented,  in  accordance  with  the  tastes  and  manners  of  the 
times,  by  forms  and  ceremonies,  some  symbolical,  others  orna- 
mental, but  neither  having  any  legal  effect.  But  with  the  pa- 
tricians the  case  was  different.  Marriage  with  them  was  not 
allowed  to  remain  an  unceremonious  and  simple  contract,  but 
was  attended  with  the  Etruscan  sacerdotal  solemnity  of  the 
farreum  or  confarreatio  ;  this,  however,  did  not  in  itself  con- 
stitute the  marriage,  but  it  had  ihe  effect  of  placing  the  woman 
in  manuy  ihat  is  to  say,  it  made  her,  so  to  speak,  a  chattel  in 
the  hands  of  the  head  of  the  &mily,  and  it  conferred  upon  the 

'  Liyy.  4,6.  *  Cod.  6,  4,  23;  Novel  89,  c.  16; 

»  Livy,  29, 19.  Noyel.  117,  c.  6. 
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issue  the  right  to  participate  in  pontifical  fiinctions.  As  to  the 
plebeian^  if  he  wished  to  place  his  wife  in  manu^  he  could  ac- 
complish this  by  means  of  the  civil  sale  per  tes  et  libramy  or  in 
de&ult  of  this^  by  the  uninterrupted  possession  of  her  body  for 
the  space  of  one  year :  that  is  to  say^  if  she  had  not  slept  away 
firom  his  house  for  three  consecutive  nights  during  that  period 
{usurpatum  ire  trinoctio). 

With  the  theory  of  marriage  is  closely  connected  that  of 
betrothal  {sponsalia)^  which  preceded  it,  and  that  of  repudii^ 
tion  by  divorce,  which  dissolved  it  {repudium,  divorcium). 

61.  The  other  kinds  of  union  between  the  sexes,  not  affisct- 
ing  the  civil  &inily,  were  concubinatus,  stuprum  and  eontu- 
burnium.  '^' 

Concuhinatui^  or  concubinage,  was  a  licit  intercourse  with- 
out marriage.  This  union  was  permitted;  but  was  not  con- 
sidered honourable,  especially  in  respect  of  the  woman.  The 
issue  of  such  a  union,  termed  naturales  liberie  had  a  recognized 
&ther ;  but  they  were  not  under  the  patria  potestas.  To  this 
institution  was  attached  that  of  leffitimation,  by  means  of  which, 
the  patria  potestas  might  be  acquired  over  the  issue. 

Stuprum  was  a  general  expression,  designating  all  illicit  inter- 
course, the  issue  of  which  were  termed  spurii,  vulgo  quasitif 
and  had  no  recognizeA  &ther.  As  distinctive  forms  of  this 
union,  we  may  specify  incest  {incestus)^  adultery  (adulterium), 
which  made  the  issue  incestuosi,  ex  damnato  coitu,  or  adul-- 
terini, 

Contubernium  was  the  union  of  slaves,  or  of  a  slave  with  a 
free  person,  and  produced  no  civil  effects.^ 


Section  XVIII. — Cognatio,  Aonatio— Gbns,  Adfinitas. 

62.  The  Roman  word  parens  is  derived  from  parere,  to 
generate. 

*  This  however  does  not  prevent  our  with  regard  to  the  statns  of  children 
finding  a  few  provisions  of  the /tMt^itriZtf  bom  from  the  intermixtnro  d  tlftres 
upon  Uiis  kind  of  interconrse,  especially      and  free.    Gai.  1,  §§  84,  8o. 
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The  most  comprehensive  term  indicating  this  relationship  is 
cognatio. 

63.  Coffnatio  was  the  bond  existing  between  persons  united 
by  the  same  blood,  or  who  were  reputedly  so  imited.  In  the  first 
instance  the  relationship  was  natural,  in  the  second  it  was  purely 
legal  and  was  the  residt  of  adoption ;  persons  so  connected  were, 
as  between  themselres,  termed  cognati,  quasi  una  communiter 
nati. 

Cognatio  admitted  of  different  degrees.  The  Itnea  recta^  or 
direct  line,  comprehended  the  whole  series  of  persons  who  were 
derived  directly  the  one  firom  the  other:  and  it  was  divided 
into  the  superior  and  the  inferior ;  the  former  comprehending 
ancestors,  the  latter  descendants.  The  collateral  line,  or  the 
linea  transversa,  obliqua,  ex  transversa,  d  latere,  included 
persons  who  were  descended,  not  from  one  another,  but  from 
the  same  common  stock.  Each  generation  was  a  degree,  the 
position  of  the  degree  determining  the  measure  of  cognation. 

Mere  cognation,  whether  the  result  ofjusttB  nuptice  or  of  any 
other  form  of  union,  did  not  place  the  individual  in  the  family, 
nor  did  it  confer  any  right  of  family;  it  had  indeed  scarcely  any 
civil  effects,  unless  it  was  the  prohibition  of  marriage  between 
certain  parties. 

64.  The  civil  parentage,  which  produced  civil  effects  and 
which  conferred  the  rights  of  family,  was  agnatio  ;  it  was  the 
bond  which  united  the  cognate  members  of  the  same  family, 
qui  ex  eddem  familid  sunt,  and  the  active  principle  of  this  union 
of  ad-^natio  was  the  patriapotestas,  or  the  marital  power  which 
united,  or  which  would  unite,  all  under  the  common  chief, 
supposing  the  ori^al  head  of  a  family  still  to  be  in  existence.^ 
He  who  was  subject  to  this  power  was  an  agnate  and  a  member 
of  the  &mily ;  whoever  was  without  its  pale  was  no  longer  so, 
and  this  applied  equally  to  male  and  female. 

>  According  to  another  opinion,  which  2,  §  1,  the  agnates  were  only  those 

has  heen  discussed  more  in  detail  and  who  had  really  lived  in  sahjection  to- 

refated  by  M.   Ortolan    in    vol.   iii.,  gether  to  the  power  of  the  same  chief. 

lixplio,  kigt.  de9  Instituttf  lib.  ill.  tit.  Qui  tub  uniut  poteitate fuerunt. 
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66.  In  addition  to  this  family  aggregation  of  aU  the  agnates, 
there  was  originally  another  kind  of  civil  union,  that  of  the 
gentilitasy  or,  in  other  words,  the  generation  or  genealogy — a 
union  the  exact  nature  and  origin  of  which  are  somewhat 
uncertain,  though  an  immense  number  of  ingenious  but  doubt- 
ful theories  have  been  floated  concerning  it. 

In  our  opinion  a  right  conception  of  clientage  and  of  enfran*- 
chisement  is  necessary  in  order  fully  to  understand  this  relation- 
ship, which  was  peculiar  to  Quiritarian  civil  law.  Citizens 
who  were  derived  from  a  common  source,  whose  lineage  was 
free  fix)m  all  taint  of  servitude  or  subjection,  and  who  conse- 
quently had  a  generation  or  genealogy  of  their  own,  and  who 
were  at  the  same  time  united  by  the  bond  of  civil  parentage, 
constituted  a  gensy  and  were,  as  to  each  other,  both  agnati  and 
gentiles. 

Viewed  in  this  light,  it  is  not  clear  wherein  gentilitas  differed 
from  agnatio,  unless  it  was  in  the  essential  constituent  element 
of  gentilitasy  the  freedom  of  the  lineage  from  all  taint  of 
vassalage,  which  would  have  confined  gentilitas  to  the  patri- 
cians, whereas  agnatio  might  be  common  to  patricians  and 
plebeians.  In  this  way,  and  in  primitive  times,  gentilitas  would 
be  the  agnatio  of  patricians,  ihegens  being  the  patrician  &mily. 
But,  in  addition  to  this,  the  patricians,  at  the  same  time  agnati 
and  gentiles  as  between  themselves,  were  also  the  gentiles  of  all 
the  families  of  their  clients  or  enfranchised,  who  were  civilly 
derived  from  their  genSy  who  had  taken  their  name  and  adopted 
their  sacra^  and  to  whom  their  gens  served  as  a  civil  genealogy. 
These  decendants  of  clients  or  enfranchised,  though  having 
gentiles,  were  not  themselves  the  gentiles  to  others,  and  there- 
fore, in  relation  to  them,  agnatio  was  altogether  different  from 
gentilitas.  Their  agnatio  was  founded  upon  the  common  bond 
of  the  parental  or  marital  power,  however  ancient  the  origin  of 
that  power  might  be.  The  gentilitas  depended  upon  the  bond 
of  power  or  the  influence  of  patronage,  whether  as  clients  or  as 
enfranchised,  however  remote  may  have  been  the  origin  of  this 
power. 

In  this  way  the  title  and  the  rights  o{  gentiles  would,  accord- 
ing to  our  view,  belong  to  the  civil  members  of  every  race,  in 
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its  origin  and  during  its  existence  strictly  ingenuus  or  free  from 
any  taint  of  vassalage^  first  as  between  themselves,  and  secondly 
as  to  the  race  of  clients  or  enfranchised  throughout  their  various 
ramifications :  all  of  whom  bore  a  conmion  name.  The  ex- 
pressions gentilhomme^  gentiluomOy  gentilhombre  and  gentleman 
have  been  retained  in  the  modem  languages  of  Europe,  and 
have  been  used  to  indicate  what  is  commonly  termed  a  good 
extraction,  a  noble  genealogy,  a  pure  blood.  The  law,  in 
de&ult  of  agnates,  gave  the  inheritance  and  tutelages  to  the 
gentiles.  This  right  and  this  bond  of  union,  though  existing  at 
the  time  of  Cicero,  had  entirely  fallen  into  disuse  in  the  time  of 
Gains. 

66.  In  brief,  the  civTUi,  or  natural  ties  of  the  Romans  were 
expressed  by  the  three  characteristic  terms  familioy  gens,  cog-- 
natio.  In  the  first  we  have  agnatic  and  the  agnati ;  in  the 
second  ihe  gentiles  ;  and  in  the  last  the  cognati.  The  first  two 
were  Quiritarian,  and  depended  either  upon  the  existence  of  the 
patria  potestas  between  the  parties,  or  upon  the  relationship  of 
patron  and  client,  actual  or  enfiunchised.  The  third  rested 
solely  upon  the  ties  of  blood,  and  consequently  produced  no 
legal  effects. 

67.  Affinitas  was  the  tie  resulting  from  justtB  nuptics,  which 
affected  both  the  contracting  parties  and  their  cognati.  Pro- 
perly speaking  it  had  no  degrees ;  it  was,  however,  measured 
like  cognation  and  by  cognation.*  Every  relation  of  one  of  the 
married  couple  was  related  in  the  same  degree  to  the  other. 

Affinity,  like  mere  blood  relationship,  could  not  place  one  in 
the  family,  nor  confer  any  right. 


Section  XIX. — Different  Acceptations  of  the  Word  Familia. 

68.  From  the  preceding  observations,  we  are  in  a  position  to 
understand  the  principal  acceptations  of  the  word  familia  in 
the  language  of  Roman  law. 

^  Dig.  88, 10,  4,  §  5,  f.  Modest 
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1st.  In  its  most  limited  mn^/^yfamilia  designated  the  chief, 
and  the  women  and  children  under  his  power. 

2nd.  Familiay  in  a  more  extended  sense,  designated  the  oon- 
nection  of  the  agnates,  alt  the  members  of  the  diflerent  families 
which  would  all  be  imder  the  power  of  a  common  head,  were 
he  stiQ  living.     This  is  the  real  fitmilj  of  the  ciyil  ktw. 

3rd.  The  word  familia  also  included  the  slaves,  and  those 
who  were  in  mancipio  of  the  chief,  though  they  were  only  in 
the  &mily  as  chattels,  without  any  tie  of  relationship. 

4th  and  lastly.  Familia  sometimes  meant  all  the  goods,  all 
the  patrimony  of  the  chiefs 


Section  XX. — Successite  Modifications  of  the  Law  sxlatino 

TO  THE  FaICILT. 

69.  The  course  of  the  gradation  of  the  Boman  civil  &mily 
towards  the  natural  family,  or  the  &mily  of  consanguinity,  is 
worthy  of  remark. 

Gentilitas  fell  gradually  into  disuse  and  ended  in  becoming 
a  mystery.  Then  the  nexum  and  the  addicHo  of  the  fi'ee  man 
disappeared.  The  manus  and  the  mancipium  followed — at 
least  so  &r  that  they  remained  only  as  le^l^fictions  to  evade 
the  severity  of  the  ancient  law.  Under  Jtistinian  we  find  no 
longer  any  mention  of  it,  and  until  the  discovery  of  the  Insti- 
tutes of  Gains  we  had  only  an  erroneous  notion  concerning  it. 
The  patria  potestas  underwent  all  kinds  of  restrictionB,  both 
in  relation  to  property  and  persons.  The  son  was  accorded 
first  of  all  certain  rights  and  then  property  as  Ins  own ;  he 
became  a  persona^  Meantime  the  pnetorian  system  leaned/ 
towards  blood  relationship,  and  tended  more  and  more  to  impart! 
family  rights  to  cognates.  Senatui-consulta^  imperial  constitu- 
tions, the  legislation  of  Justinian,  all  tended  to  the  same  result, 
till  by  the  NovellcB  of  this  emperor  the  traces  of  the  Roman 
iamily  and  its  ancient  effects  were  nearly  obliterated.     Thus 

'  Such  was  the  sense  of  this  word  in  haheto—gentilis  familiam  naneittfr. 
the  law  of  succession  of  the  Twelve  See  Ulpian,  on  these  different  accepta- 
Tables :  adgnatvs  proximus  familiam      tions,  Dig.  50,  16,  195  et  seq. 
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the  political  familia  first  disappeared,  afterwards  the  religious 
familia,  then  ih%  familia  of  the  jus  civik  privatum y  and  there 
only  remained  the  natural  family. 


§  IV.  ON  THE  LOSS  OR  CHANGE  OF  STATUS. 

(  Capitis  Deminutio.y 

Skction  XXL — ^Maxima,  Media,  Mihuul  (Capitis  Deminutio). 

70.  The  three  elements  which  comprised  the  status  of  the 
citizen  under  the  Boman  civil  law  {status^  caput)  might  be 
lost  in  various  ways.  The  loss  of  liberty  involved  that  of  the 
two  other  elements.  The  loss  of  citizenship  {civita^)  entailed 
that  of  the  familia^  but  did  not  aSect  the  personal  liberty. 
Finally,  the  loss  oi  familia  neither  afiected  liberty  nor  citizen- 
ship. 

71.  In  the  first  two  cases  the  civil  status  was  entirely  lost 
(status  amittitur\  In  the  third,  the  status  was  maintained 
(salvQ  statu\  but  it  was  modified,  rince  a  person  came  out  of 
one  fiunily  to  enter  into  another,  or  to  commence  another 
(status  mutatur).  It  must  not  be  forgotten,  that  whoever 
underwent  this  modification  of  status,  in  any  shape,  always 
changed /a»«7y,  property  and  person.  Family,  since  he  passed 
fi-om  one  to  another ;  property,  since  in  each  &mily  a  distinct 
co-ownership  was  centred;  finally  person,  since  there  was  in 
each  &mily  in  law  no  other  persona  but  that  of  the  chief,  and 
by  changing  his  status  he  quitted  this  persona  to  identify  him- 
self with  another,  or  to  invest  himself  with  a  new  one. 

All  these  events  were  called  capitis  deminutio ^  of  which,  there 
were  three  degrees, — maxima,  m^dia,  minima. 

*  The  literal    translation   of   these  The  same  remark  applies  to  manj  other 

wends,  eapitu  dsminutiOy  bj  the  French  expressions,  snch  as  wweapi&n,  untca- 

expresslon  diminution  de  tite,  is  cer-  per,  vindication,  condition,  etc.,  etc. 

tainly  not  French,  as  M.  Pellat  has  It  wonld  disfi^gnre  the  language  of  Ro- 

jadicionsljTemarked  in  his  treatise  On  man  law  to  tnm  it  everywhere  into 

property  and  iitvfruct,  p.  96.     It  is,  French :    the  language  of  science  in 

however,  retained  as  a  technical  expres-  many  instances  is  technical,  and  it  is 

slon,   haying  a    special    signification.  thns  it  should  be  taken. 
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72.  The  word  deminutio,  which  expresses  a  &U  or  degrada- 
tion in  the  status  of  the  person,  is  clear  and  intelligible  when 
applied  to  the  maxima  deminutio  capitis^  and  to  the  media 
deminutio  capitis ;  but  in  connection  with  the  minima  deminutio 
capitis,  its  use  has  given  rise  to  the  theory  that  in  this  case  it 
is  not  a  question  of  loss  of  &mily,  but  of  the  degradation  ex- 
perienced by  the  person  who  suffered  it,  when  as  the  result  of 
adrogation  he  passed  from  the  condition  of  head  of  a  &mily  to 
that  of  a  son ;  or  when  in  order  to  be  emancipated,  that  he  might 
be  given  by  his  father  to  another  in  adoption,  he  passed  by  a 
fiction,  according  to  primitive  forms,  into  the  inferior  condition 
of  a  man  in  mancipio.  That  there  is  truth  in  this  last  obser- 
vation, and  that  the  &ct  it  exposes  may  have  produced  a 
certain  influence,  historically  considered,  in  the  adoption  of  the 
expression  capitis  deminutio,  we  will  not  deny ;  but  it  is  not 
merely  in  the  explanation  of  the  term,  but  in  the  practical  con- 
sequences of  the  minima  capitis  deminutio,  that  the  two  systems 
disagree.  Notwithstanding  the  high  authority  ^  who  has  sub- 
scribed to  this  view,  we  utterly  repudiate  it  as  ignoring  the 
characteristic  feature  of  the  old  Koman  family,  and  as  over- 
looking the  all  important  part  that  this  institution  took,  whether 
in  the  jus  sacrum,  the  jus  publicum  or  the  jus  privatum,  and 
so  placing  in  the  background  that  which  should  be  made 
prominent  in  an  exposition  of  Boman  law  and  the  condition  of 
persons. 


Chapter  III. 

Other  Conditions  appecting  Persons  besides  Status 
(Status). 

Section  XXII.— Gbnerally. 

78.  Besides  the  status  of  man,  considered  in  its  three  essentia 
elements,  we  find  that  other  distinctions  were  recognized  which, 
without  altering  the  status,  nevertheless  modified  the  law  re- 

*  Savigny,  Treatise  on  Roman  Law,  vol.  ii.  app.  6. 
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garding  it.     These  distinctions  may  be  considered  in  connec- 
tion with  a  man's  political  and  his  physical  relations. 
And^  firsts  as  to  his  political  relations. 


Section  XXTTT.  — ExiSTmAxio. 

74.  Existimatio  is  thus  defined  by  Callistratus :  dignitatis 
ill(B8(B  status,  legibus  ac  moribus  comprobatus,^ 

It  was  the  honour  of  the  Koman  citizen,  founded  both  on  the 
laws  and  on  custom,  and  which  must  remain  intact  to  entitle  to 
full  enjoyment  of  civil  rights,  both  as  regards  the  jus  publicum 
and  ihe  jus  privatum. 

This  existimatio  could  be  totally  lost  {aut  consumitur),  which 
happened  whenever  the  status  of  a  free  man  was  destroyed,  or 
only  diminished  {aut  minuitur).^ 

76.  The  modifications  the  existimatio  could  undergo  were 
three : — 

1st.  Infamy  {infamia\  which  proceeded  from  two  sources : 
either  it  attached  to  the  person  by  reason  of  the  practice  of  certain 
professions,  or  certain  shameful  acts  specially  denounced  by  the 
law  or  by  the  edict  of  the  praetor,  and  by  the  mere  practice  of 
these  professions  or  the  commission  of  these  acts ;  or  else  it  was 
the  consequence  of  a  condemnation  incurred  either  for  public 
misdemeanor  or  in  certain  private  suits.  Such  persons  were 
called  in&mous  {famosi:  qui  notantur  infamid),  or  simply  notati 
(a  term  derived  from  the  note  or  mark  of  the  censor),  and 
suffered  many  disabilities.  The  Digest  of  Justinian  has  a 
special  article,  entitled  £>e  his  qui  notantur  infamia,  where  the 
text  of  the  edict  of  the  praetor,  enumerating  the  cases  of  infamia, 
has  been  preserved.^  It  is  curious  as  a  study  of  Roman  society. 
In  this  class  were  ranked,  in  all  probability,  those  whose  goods 
had  been  sold  in  bulk  by  creditors  by  reason  of  insolvency. 
This  affixed  the  stigma  of  ignominy,  which  was  followed  by 

'  Dig.  60,  13,  6,  §  1,  f.  Callistrat.  »  Dig.  3,  2,  De  U$  qwi  notantur 

»  Dig.  50,  18,  5,  §§  2  and  3.  infamia, 

QQ 
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loss  of  reputation  and  legal  disabilities^^  as  it  is  with  us  in  the 
case  of  bankruptcy.  Hence  we  see  why  the  Roman  citizen 
dying  insolvent  was  so  desirous  of  instituting  one  of  his  daves 
an  involuntary  heir,  in  order  that,  even  after  his  death,  the 
sale  should  take  eflTect  not  on  his  memory  but  upon  the  slave. 

2nd.  Turpitude  (turpitudo),  which  took  effect  in  cases  where, 
though  neither  the  law  nor  the  prsetor  proclaimed  the  man  in- 
famous, public  opinion,  more  sensitive  than  written  law,  affixed 
to  the  existimatio  a  stigma  on  account  of  the  turpitude  of  the 
life  {vit(B  turpitudo)  or  of  the  profession.*  The  legal  disabilities 
resulting  from  this  are  nearly  the  same  as  in  the  former  cases. 

3rd.  The  levis  nota,  with  which  were  branded  the  enfranchised 
and  the  children  of  those  who  got  their  living  on  the  stage  {qui 
artem  ludicram  faciurd)^  which  rendered  them  incapable  of 
marriage  with  senators  or  children  of  senators.  This  prohibi- 
tion was  suppressed  by  Justinian. 

The  levis  nota  also,  in  the  case  of  any  one  having  been 
appointed  heir,  rendered  the  appointment  open  to  attack  by  the 
brother  or  sister  who  had  been  prejudiced  by  it* 

A  fragment  of  a  constitution  of  Constantine  clearly  defines 
these  three  degrees  of  modification  of  the  existimatio.*  How- 
ever, the  expressions  personcB  turpes,  viles  personce^  were  very 
often  indiscriminately  applied. 

76.  Infamia^  turpitudo ^  and  the  levis  nota,  could  be  e&ced, 
in  certain  cases,  either  by  the  senate,  by  the  prince,  by  the  ma- 
gistrate^ or  sometimes  by  time,  according  to  circumstances.^ 

'  GaioB,  2,  §  154.  *  "  Si  scripti  heredes  infamia,  vd 

*  Cod.   12,  1,  2,   const.    Constant.  turpitudinU,  vel  letns  nota  macnla 

Diff.22,  5,  3,  pr.  f.  Callistr.;  37,  15,  2,  adspergantur."    Cod.  8,  28,  27,  const. 

I.  Julian. ;  60,  2, 12,  f.  Callistr.    Inst.  Constant 

2, 18,  De  inoff.  testam,,  §  1.  »  Dig.  3,  1,  1,  §|  9  and  10,  1  Ulp. 

»  Ulp.,  Heg.,  tit.  13,  and  tit.  16,  §  2.  See,  howcrer.  Cod.  9,  43,  3,   const. 

Dig.  28,  2,  44,  pr.  and  §  5,  f .  Paul ;  40,  Valent,  Valens  and  Giatian ;  Cod.  9, 

II,  5  f.  Modestin.    Cod.  8, 28, 27,  const.  51,  7,  const.  Fhilipp. 
Ccnastant. 
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Section  XXIV. — Rank— Dignitt. 

77.  The  history  and  the  legislation  of  Rome^  where  society 
was  essentiaOy  aristocratic,  at  least  in  its  origin  and  in  its 
earlier  phases,  everywhere  exhibit  the  consequences  of  the  dis- 
tinction which  existed  between  different  castes  and  ranks,  as 
well  as  the  characteristic  distinctions  which  accompanied  official 
position ;  and  we  find  these  effects,  not  only  in  political,  but 
even  in  private  relations,  a  system  which  differs  in  many  respects 
from  our  own.  It  will  be  as  well  to  trace  the  historical  develop- 
ments of  this  peculiarity. 


Section  XXV.— The  Profession. 

78.  The  profession  also,  in  many  cases,  had  its  influence  even 
on  the^tc^  privatum.  Certain  professions  enjoyed  certain  privi- 
leges: such,  for  instance,  as  those  which  the  Romans  called 
liberal  professions  {liberalia  studio),  for  it  is  from  the  Romans 
that  we  derive  this  expression.^ 

Others,  on  the  contrary,  involved  loss  or  injury  to  the  exis^ 
timatiOf  and  consequent  disabilities:  such  were  the  callings 
which  were  attended  with  infamia  or  turpitudo.  Among  those 
who  were  the  most  favoured  in  consideration  of  their  profes- 
sion were  the  military  (milites),  in  opposition  to  those  who 
were  not  so  (^pagani). 


Section  XXVI. — ^Rblioion. 

79.  Differences  in  civil  rights,  as  the  effijct  of  religions  belief, 
began  with  Christianity.  While  it  was  proscribed  and  perse- 
cuted, the  disabilities  were  directed  against  the  Christians; 
when  it  became  the  religion  of  the  empire,  they  were  directed 
against  their  opponents.  Then  came  distinctions  even  in  the 
application  of  the  jus  privatum :  the  faithful  or  orthodox 
Christians,  or  catholics  (orthodoxi,  catholici),  were  so  called  if 
they  acknowledged  the  dogmas  of  the  oecumenical  coimcils ; 

^  Dig.  50,  IS,  De  eaetr.  eogn.^  1,  pr.  f.  Ulp. 
QQ2 
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and  on  the  other  side  were  the  heretics  (^haretid),  amongst 
whom  were  ranked  in  distinct  orders  the  apostates  (apostaUs) 
and  the  Jews  {Judcei).  To  each  of  these  classes  there  were  cor- 
responding legal  distinctions  attached :  the  orthodox  Christians 
alone  enjoyed  the  full  privileges  of  their  fikvoured  position ;  the 
worst  condition  was  that  of  the  Jews,  who  only  had  commer- 
cium  with  Christians,  and  were  excluded  from  the  connuhium  ; 
they  were  unable  to  bear  witness  against  them  or  to  fill  any 
magistracy. 

The  Codes  of  Theodosius  and  of  Justinian  contain  seyeral 
articles  on  these  rehgious  classifications  and  their  results.'  It 
is  too  much  the  practice  in  our  schools  of  jurisprudence  to  over- 
look these  points  of  Roman  law,  which  are  most  important  to 
the  efficient  study  of  the  history  of  these  times. 


Section  XXVII. — Thb  Domicile  (Domiciliutn:   where  one  is 
Incola) ;  THB  Local  City  (where  one  is  Civis,  Municeps). 

80.  The  domicile  (domicilium)  is  simply,  in  a  legal  sense,  the 
residence  of  every  person  * — the  locality  where  he  is  supposed 


*  Code  of  Theodosias,  all  the  16th 
book,  articles  1  to  11 ;  especially  1,  De 
fde  catholica ;  6,  De  luereticU  ;  7,De 
apottatU ;  8,  De  jmSUbU  ecslicolU  et 
Samaritanis;  10,  De  paganU  »aerir 
ficiis  et  templU.  Ckxle  of  Jastinian, 
lib.  i.,  the  two  first  books,  especially 
1,  De  tumma  Trinitate  et  fide  catho- 
lica ;  5,  De  hareti-cis  et  inanwluBU  et 
Samaritanu;  7,  De  apoHatis;  9,  De 
jwUeU  et  ocelicolU;  10,  Ne  chrittU 
anum  mandpium  luereticuSf  vel  ju- 
tUeun,  vel  paganvt  Iiabeat,  etc. ;  11,  De 
paganu  tacrificiis  et  templu. 

*  I  certainly  do  not  admit  the  defini- 
tion, that  the  domicile  is  the  place 
where  a  person  has  his  principal  esta- 
bli^ment;  the  domicile  is  not  tJie 
placet  it  is  at  the  place,  as  onr  ciril 
code  plainly  says  — art.  102.  Bat  I 
do  not  admit  any  more  the  definition, 
pretty  generally  substitated,  of  domi- 
cile as  the  legal  relation  which  exists 
between  a  person  and  the  place  where 
that  person  exercises  his  rights.  In 
order  to  test  this  definition,  suppose  we 


say,  **  to  leave  a  smnmons  at  the  domi- 
cile,'' i.  e.f  "  to  leare  a  summons  at  the 
legal  relation  of  etc,  to  appear  before 
the  tribunal  or  the  municipality  of  his 
domicile ;"  or  suppose,  instead  of  say- 
ing, "  having  left  his  domicile,"  we  sub- 
stitute, "having  left  the  legal  relor- 
tion^  etc." 

The  truth  is,  that  this  definition, 
being  too  absolute,  defines  nothing. 
All  right  consists  in  a  relation,  either 
from  person  to  person,  or— if  we  like  to 
say  so — from  person  to  thing.  Pos- 
session, property,  are  certain  relations 
between  a  person  and  a  thing ;  the  place 
of  residence,  the  domicile,  are  also  spe- 
cial relations  between  a  person  and  a 
place ;  relation  of  fact  in  the  one  case, 
of  right  in  the  other.  It  is  therefore 
not  defining  these  facts,  or  these  rights, 
to  say  they  are  relations.  What  is 
there  peculiar  in  the  one  which  consti- 
tutes the  domicile  ? 

In  the  same  manner  that  law,  as  we 
shall  see,  creates  persons  and  things 
which  do  not  materially  exist,  so  it 
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to  be,  in  the  eye  of  the  law,  for  certain  applications  of  the  law, 
whether  he  is  corporeally  to  be  found  there  or  not.  It  is  to 
Roman  legislation  that  we  are  indebted  for  the  following  de- 
scription of  the  conditions  which  constitute  the  domicile: — 
"  Ubi  quia  larem  rerumque  et  fortunarum  suarum  summam 
constituit;  unde  non  discessurusy  si  nihil  avocet;  unde  cum 
profectus  est  peregrinari  videtur;  quod  si  rediity  peregrinari 
jam  destitiO  The  domicile  gives  to  persons,  not  the  qualifica- 
tion of  civisy  but  that  of  incola,  in  the  town  where  they  are 
established.^  It  is  closely  connected  with  the  obligation  to 
undertake  public  duties,  magistracies,  &c.' 

81.  In  Roman  law  the  question  of  domicile  was  immediately 
connected  with  that  of  local  citizenship.  The  question  to  be 
determined  was  the  civis,  municeps,  whether  resulting  fi:om 


creates  facts  which  it  considers  as  ex- 
istingy  whether  they  do  or  not.  Domi- 
cile is  one  of  these  facts.  Law,  from 
certain  premises,  sapposes,  for  the  ex- 
ercise or  for  the  application  of  certain 
rights,  that  a  person  is  in  a  certain 
place.  Whether  he  is  or  not,  matters 
little,  for  the  exercise  or  for  the  appli- 
cation of  the  law  in  question;  he  is 
always  supposed  to  be  there,  and  pro- 
ceedings may  take  place  in  accordance 
with  that  supposition.  This  legal  sup- 
position may  be  applied  to  the  same 
person  in  different  places,  according  to 
whether  this  or  that  law  is  in  question ; 
for  example,  civil  or  political  rights  in 
general,  or  a  certain  particular  civil 
right,  such  as  those  which  refer  to  the 
celebration  of  marriage,  to  the  execu- 
tion of  a  certain  contract,  to  the  prose- 
cution of  an  obligation,  of  a  certain 
real  right,  or  to  the  defence  against 
such  prosecutions;  or  when  it  is  a 
question  of  certain  special  political 
rights,  like  that  of  parhamentary  elec- 
tion or  eligibility,  or  of  municipal  elec- 
tion or  eligibility.  So  that  the  same 
person  is  always  supposed  to  be  in 
one  place  for  the  exercise  of  a  certain 
right,  and  in  a  certain  other  place  for 
the  exercising  of  some  other  right.  As 
to  the  premises  on  which  the  law  founds 
this  supposition,  they  are  liable  to  vary, 


not  only  in  different  systems  of  legisla- 
tion, but  also  in  the  same  legislation,  ac- 
cording to  the  different  rights  to  which 
it  is  applied.  These  premises  may  be, 
for  instance,  either  the  origin  of  birth, 
or  the  principal  establishment,  or  a  cer- 
tain length  of  residence,  or  the  oon- 
Tention  of  the  parties,  or  the  payment 
of  taxes,  or  even  simple  declarations 
made  beforehand. 

To  sum  up,  it  is  seen  that  domicile 
is  in  law,  what  residence  is  in  fact. 
The  domicile  in  its  simple  and  essential 
meaning  is  "  the  le^al  teat^  the  judi- 
cial teat  of  a  person  for  the  exercise  or 
for  the  application  of  certain  rights ;" 
or  it  may  be  expressed  thus,  *'  the  seat, 
the  dwelling  which  a  person  is  always 
supposed  to  have  in  the  eye  of  the  law 
for  the  exercise  and  application  of  cer- 
tain rights."  The  derivation  of  the 
word  doniieilivm  is  sufficient  to  show 
the  force  of  this  explanation,  as  exact 
as  it  is  simple. 

■  Cod.  10,  39,  De  inool,  7,  const. 
Dioclet.  et  Maxim. 

"  "  Oive»  quidem  origo,  manufnUHo^ 
allectio  vet  adoptio;  incoku  vero 
(sicfit  et  ditmf  Hadrianus  edicto  9U4> 
manifettUsims  deolaravit)domicUium 
facitr    Ibid. 

»  Dig.  60,  1, 29,  f.  Gai. ;  Cod.  10,  39, 
5  and  6,  const.  Dioclet.  et  Maxim. 
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origin^  adoption,  manumission  or  otherwise.  This  second  qaes- 
tion  was  of  the  greatest  importance,  and  was  treated  in  mndi 
detail  at  the  time  when  all  the  towns  of  the  empire  had  not  all 
the  same  legal  condition,  and  where  rights  of  citizenship  and  pri- 
vileges were  enjoyed  in  different  degrees  in  different  towns;  for 
there  was  then  more  advantage  in  being  a  member  of  one  city 
than  of  another. 

But  after  the  constitution  of  Caracalla,  which  made  all  the 
subjects  of  the  Boman  empire  citizens,  no  matter  where  the 
domicile,  Rome  was  the  common  countiy.  *^Boma  communis 
nostra  patria  est,^*  as  Modestinus  said.^ 

82.  But  why  should  the  question  be  asked,  whether  a  man 
belonged,  as  citizen,  to  one  town  or  another  ?  It  was,  in  the 
first  place,  on  account  of  the  public  offices,  and  the  municipal 
duties  to  which  a  man  was  always  liable  to  be  called  in  his  own 
city,  independently  of  those  duties  required  of  him  at  the  place 
of  his  domicile — municipal  duties  which  recall  to  mind  the 
miserable  condition  into  which  the  curiales  and  the  decurions, 
the  principal  inhabitants  of  the  city,  had  fiillen  during  the  last 
period  of  the  empire.  It  was,  in  the  second  place,  because  the 
constitution  of  Caracalla,  granting  equality  of  rights  to  all  the 
inhabitants,  did  not  grant  it  to  all  territories.  We  have  seen 
that  it  was  only  imder  Justinian  that  the  difference  as  to  the 
soil  was  obliterated.  In  fact,  it  was  necessary  to  ascertain  the 
domicile  in  order  to  determine  who  was  liable  to  the  burdens 
and  obligations  of  each  separate  municipaHty,  to  imdertake  the 
functions  of  magistrates ;  and,  in  many  cases,  it  was  the  domicile 
and  not  the  residence  of  the  defendant  which  determined  the 
place  of  litigation. 

83.  There  are,  therefore,  these  three  points  to  be  distin- 
guished :  1st,  Rome,  the  common  country ;  2nd,  the  local  city, 
where  a  man  was  civis^  municeps ;  and  3rd,  the  place  where 
he  had  fixed  his  domicile,  the  legal  habitation,  where  he  was 
incola. 

>  Dig.  50, 1,  Ad  munic.,  33,  f.  Modest. 
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The  Digest  and  the  Code  of  JuBtinian  each  contain  a  special 
article  on  these  points.^ 

It  is  important  to  distingiiiBh  between  domicile  and  residence 
— ^there  might  be  domicile  without  residence^  or  residence  with- 
out domicile.  Residence  is  preserved  by  the  act,  domicile  by 
the  intention.* 

Secondly,  as  regards  physical  ooBditiosis. 


Section  XXVm.— The  Sex. 

84.  The  distinction  of  sex  was  attended  with  many  impor- 
tant consequences  in  Roman  law :  as  to  the  jus  publicum y  &om 
the  rights  of  which  women  in  ancient  as  in  modem  times  were 
entirely  excluded  ;  as  to  the  jus  privatuniy  within  the  scope  of 
which  their  condition  became  ameliorated  by  the  development 
of  social  civilization.  Women,  in  the  primitive  law  of  the 
Romans,  were  under  the  power  of  their  fatiier,  or  under  the 
hand  of  their  husband ;  they  were  the  property  of  another,  and 
when  circumstances  had  made  them  sut  juris,  mtxtrts  familias, 
they  were  placed  under  a  perpetual  guardianship,  the  supervi-  j 
sion  of  their  agnates,  never  having  any  power  over  their  children. 
The  woman  was,  in  short,  as  is  elegantly  and  concisely  expressed 
by  Ulpian,  *^  The  beginning  and  the  end  of  her  fiunily.*'  Mulier 
autem  famili(E  sua  et  caput  et  Jinis  est.^ 

The  subterfuges  and  the  fictions  which  the  law  placed  at  the 
disposal  of  the  Roman  ladies  to  shield  them  from  the  severity 
of  civil  law  must  be  studied.  The  perpetual  guardianship  to 
which  they  were  subjected  began  to  give  way  under  the  republic : 
*^  Our  ancestors,"  says  Cicero,  **  wished  all  women  to  be  in  tiie 
power  of  the  tutors ;  tiie  jurists  invented  a  kind  of  tutors  who 
were  in  the  power  of  the  women,"  ♦  this  tutelage  finally  fell 
into  disuse. 

'  Big.  50,  1,  Ad  municipalem  et  de  tinentia  urhis  e»t,  abett.**   Ibid.  199, 

incolU.    Cod.  10,  39,  J)e  ineolU,  et  lUlp. :  **  Abeentemnoeipere  debemug 

ubi  guU  domiciliwn  habere  videtur,  eum,  qui  non  e$t  eo  loco,  in  auo  loeo 

etde  his  qui  stitdiarum  causa  in  aliena  petitur;"  50,  17,  124,  f.  Pam.    Cod. 

eivitate  deffunt,  7,  83, 12,  const.  Justin. 

•  See  Dig.  4,  6,  JSx  quibus  causis  •  Dig;.  60,  16,  De  verb,  signif.j  196, 

majores   in    integrum    restituantur ;  §  5,  f.  Ulp. 

60, 16, 173,  f.  Ulp. :  «  Qui  extra  con-  *  Cicero,  Pro  Murena,  12,  27. 
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Under  the  legislation  of  Justinian  the  character  of  the  ancient 
system  was  lost;  but  there  nevertheless  existed  several  legal 
distinctions  between  men  and  women :  the  age  of  puberty  for 
women  was  earlier  than  for  men,  and  the  law  was  in  some  cases 
more  and  in  others  less  favourable  to  them. 

86.  The  jurists  discuss,  under  this  head,  the  hermaphrodites 
{hermaphroditus\  that  is  to  say,  those  whose  sex  was  doubtful, 
but  who  were  formerly  considered  as  uniting  in  themselves  both 
sexes.  They  decided  that  such  persons  were  to  be  regarded  as 
belonging  to  the  sex  which  predominated  in  them.^ 


Section  XXIX.— Age. 

86.  Roman  law,  following  the  analogy  of  nature,  arranged 
age,  capacity  and  protection  on  a  graduated  scale.  But  in  the 
early  stage  of  its  history,  when  the  rudeness  of  primitive  society 
and  materialism  were  predominant,  it  confined  its  distinctions 
to  two  phenomena  of  physical  nature,  the  faculty  of  speech  and 
the  power  of  generation.  The  former,  because  the  acts  of  the 
Quiritarian  law  were  accomplished  by  means  of  established  for- 
mulas and  symbolic  terms  which  the  parties  had  themselves  to 
pronounce,  and  therefore  anyone  who  was  unable  to  speak  was 
materially  incapable  of  such  acts,  and  no  one  could  perform 
them  for  him.  The  latter,  because  it  is  the  essential  and  sole 
physical  condition  of  marriage.  The  tendency  of  jurisprudence, 
of  the  praetorian  system,  and,  finally,  of  imperial  law,  was  to 
substitute  for,  or  at  least  place  on  equal  footing  with,  these 
entirely  material  considerations,  a  distinction  more  intellectual, 
derived  not  from  corporeal  but  fi-om  moral  development.  The 
different  periods  were  thus  categorized. 

87.  First,  infancy ^  an  indeterminate  period,  but  very  short, 
the  limit  of  which  was  defined  by  a  material  fiust — speech. 
This  period  hardly  comprehended  more  than  the  first  two  years, 

»  Dig.  1,  6,  10,  f.  UIp. ;  22,  6,  16,  §  1,  £.  Paul. 
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during  which  a  child  was  infansy  qui  fari  non  potest,^  because 
the  infans  could  not  utter  the  sacramental  words,  the  esta- 
blished formulas  required  by  ciyil  law;  and  n6  other  citizen 
could  utter  them  in  his  stead.  At  a  later  period  of  legal  his- 
tory a  more  intellectual  distinction  was  adopted,  the  child  being 
considered  by  law  as  having  no  intelligence  {nullum  inteU 
lectum. 

88.  The  second  period  was  the  age  above  that  of  childhood ; 
from  the  moment  when  the  faculty  of  speech  accrued  up  to  the 
age  of  puberty.  In  this  period  there  is  power  to  give  expres- 
sion to  the  judicial  formulas.  Still  there  did  not  exist  the  per^ 
sona  necessary  for  the  accomplishment  of  the  acts  of  civil  law, 
viz.  adult  status,  that  is,  citizenship  and  puberty.  To  supple- 
ment himseF,  he  being  sui  juris ^  but  not  having  puberty,  it  was 
necessary  that  another  having  both  qualities,  his  tutor,  should 
be  added  to  him ;  this  addition  completed  his  persona  (aucto- 
ritatem  prcBstare ;  auctor  fieri :  words  which  have  received 
different  significations  and  various  applications,  but  whose  com- 
mon root  is  augere^  to  augment).  The  infant  then  could  utter 
the  necessary  words  and  the  tutor  be  the  auctor ,  and  so  between 
them  they  were  able  to  accomplish  the  act  required  by  civil 
law. 

The  later  and  more  philosophical  system  substituted  for  this 
material  distinction  was  founded  more  on  the  principle  of  moral 
development  and  divided  the  period  into  two  parts ;  1st,  the 
age  nearer  infancy  than  puberty ^  when  the  man  was  infanti 
proximus  ;  and,  2nd,  in  an  inverse  sense,  the  age  when  he  was 
nearer  puberty  than  infancy ^  or  pubertati  proximus.  The 
exact  age  or  turning-point  was  thus  left  undetermined,  but  the 
tendency  of  jurists  was  to  fix  it  at  seven  years.  This  system 
proceeding  on  the  basis  of  intellectual  analysis  assimilated  the 
infanti  proximus  to  the  infans;  while  it  regarded  the  puber- 
tati proximus  y  or  the  child  who  had  reached  the  age  of  about 
seven  years,  as  having  by  that  time  acquired  a  certain  degree 
of  intelligence  {aliquem  intellectum  habet)^  but  not  judgment 

>  Dig.  26,  7,  De  adm,  tut.,  1,  §  2,  f.  Ulp. 
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(animi  judicium).  On  account  of  this  deficiency  the  law 
attached  certain  incapacities  to  this  age,  less  important  however 
than  that  of  uttering  the  necessary  formulas. 

Under  the  Lower  Empire,  a  constitution  of  Theodosius  re- 
specting the  acceptance  of  maternal  inheritances  appears  to 
assimilate  the  minor  of  seyen  years  to  the  infant^  without 
reference  to  the  time  at  which  he  acquires  the  power  of  speech 
{sive  maturius,  sive  tardiusy  JUius  fandi  sumat  auapicia)^ 
And  it  was  in  consequence  of  this  constitution  that  the  inter- 
preter of  Roman  law  applied  the  term  infansy  not  to  <Hie  who 
does  not  yet  speak,  but  to  the  minor  of  seT^i  years  of  age. 

88.  Thirdly,  puberty :  «the  period  the  beginning  of  which  is 
equally  indefinite  as  regards  the  physical  development  of  the 
individual,  and  yet  depends  upon  a  physical  &ct,  the  g^ierating 
faculty.  The  jurists,  from  motives  of  decency,  decided  to  fix 
the  first  period  for  women  at  a  precise  age,  that  of  twelve  years. 
Their  tendency  was  also  to  fix  it  for  men  at  fidurteen  years, 
the  term  which  Justinian  adopts  and  establishes  by  a  legisla- 
tive act.  Man  is  called  imputes  before  this  period,  and  pubes 
as  soon  as  he  has  reached  it*  Puberty  carried  with  it  both  the 
capacity  of  {onoijigjustcB  nupti<B  and,  in  the  case  k£  males,  the 
termination  of  the  guardianship,  because  the  citizen  of  the  age 
of  puberty  possessed  the  persona  requisite  to  empower  him  to 
perform  the  acts  demanded  by  civil  law ;  he  enjoyed,  aec<Kding 
to  the  theory  of  jurisprudence,  intelligence  and  judgment. 

80.  Fourthly,  majority — ^fixed  at  the  age  of  twenty-five 
years ;  this  limit  was  laid  down  by  a  law  of  the  sixth  century  of 
Bome,  the  lex  Pl^btoria,  but  it  derived  its  authority  especially 
from  the  praetorian  law,  as  resting  on  the  basis  of  full  moral 
development.  Under  that  age,  the  praetor  granted  to  the 
youth  of  the  age  of  puberty  a  special  protecticm,  with  praetorian 
remedies,  in  order  to  protect  him  against  the  prejudicial  conse- 
quences of  the  capacity  attributed  to  him  by  the  civil  law  at 
puberty ;  but  when  the  age  of  five  and  twenty  years  had  been 

'  Cod.  Theodos.  8,  18,  Be  matemis  bonis  ,  ,  ,  et  cretione  suhlata^  8,  const. 
Arcad.,  Honor,  et  Theodos. 
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attained,  the  man  was  regarded  in  the  eye  of  praBtorian  law  as 
having  acquired  full  maturity  of  judgment,  and  could  no  longer 
be  protected  against  the  consequences  of  his  own  acts  by  the 
intervention  of  the  praetor,  at  least  under  ordinary  circum- 
stances. 

81.  FinaDy,  old  age  {seneetu9\  to  which  Roman  law  had 
fixed  no  general  or  precise  term,  but  which,  as  far  as  regards 
exemption  fi:om  public  duties,  began  at  the  age  of  seventy,^ 
on  the  principle  recognized  by  the  jurists,  ^^  semper  in  eivitate 
nostra  senectus  venerabilis  fuitJ^^ 

82.  The  expressions  major  and  minor  had  not  in  Roman  law 
the  same  signification  as  with  us ;  they  were  frequently  used  as 
comparative  merely,  and  in  such  case  required  the  complement — 
minor  by  so  many  years,  major  by  so  many  years.  However, 
sometimes,  though  rarely  when  standing  alone,  they  expressed 
the  fiict  of  the  person  being  more  or  less  than  tweniy-five  years 
of  age. 


Section  XXX. — ^Phtsical  or  Mental  Defects. 

83.  There  were  many  cases  in  which  the  law  was  affected 
by  physical  defects,  which  might  give  rise  to  legal  incapacity 
and  exemptions;  as,  for  instance,  in  the  case  of  the  spadones 
and  castratij  of  the  deaf  (surdi),  the  mute  {muti),  or  deaf  and 
dumb  {surdi  et  muti\  as  well  as  of  those  who  were  afflicted 
with  some  perpetual  disease  {qui  perpetuo  morbo  laborani). 

84.  And  so  also  in  the  case  of  mental  afflictions.  The  Roman 
law  seems  to  have  made  distinctions,  though  not  very  clearly 
marked,  between  persons  thus  affected:  thus,  the  dangerous 
{furiosi)  were  those  who  had  lost  their  intellectual  faculties; 
the  demented  {mente  capti)^  those  in  whom  they  were  wanting ; 
also  the  imbecile  {dementes),  and  the  prodigal  (prodiffus).    The 


'  Dig.  27,  I,  2,  pr.  f.  Modest ;  50, 6,      Maxim. 
3,f.Ufp. 


3,  f.  UTp.    Cod.  6,  68,  1,  const.  Sever.  "  Dig.  50,  6,  De  jure  imnL,  6,  pr.  f, 

et  Anton. ;  10,  31, 10,  const  Dioclet  et      Callistr. 
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system  of  curatorship  was  connected  with  these  cases  of  mental 
defect. 


Chapter  IV. 
Of  the  Capacity  op  Persons. 

Section  XXXI. 

86.  From  what  has  gone  before  we  may  see  how  the  legal 
capacity  of  persons  to  enjoy  and  exercise  rights  depended  on  a 
great  number  of  conditions^  and  how  it  varied  in  its  degrees. 
This  idea  of  the  legal  capacity  of  individuals  has  been  taken 
by  M.  Blondeau  as  a  basis  for  a  particular  classification  of 
persons^  and  also  by  M.  Savigny  for  an  exposition  of  the  law 
concerning  persons ;  but  such  a  basis  was  too  abstract  an  idea 
for  the  Romans. 


Section  XXXII. — Tutela — Cura. 

86.  In  cases  where  the  law  recognized  or  established  an 
incapacity  for  the  exercise  of  rights,  it  was  necessary  that  it 
should  provide  some  legal  protection.  This  was  dear,  on  the 
ground  of  humanity ;  but  the  Roman  civil  law  was  not  grounded 
on  the  basis  of  humanity.  Property  and  ownership  were  centred 
in  the  family,  and  it  was  necessary  to  guard  against  the  loss  of 
it.  It  was  to  the  members  of  it  that  the  duty  was  entrusted,  as 
much  for  the  defence  of  their  rights  as  for  the  protection  of  the 
incapable  ones.  At  a  later  period,  however,  when  law  passed 
into  the  condition  of  a  philosophical  system,  the  idea  of  a 
protective  power  became  predominant. 

Thus  the  theories  of  tutela  and  cura  were  closely  connected 
with  the  question  of  sex  and  age,  and  the  absence  or  failure,  or 
mutation  of  intellectual  faculties,  only  of  course  as  regards  per- 
sons 8ui  juris;  for  those  who  were  alienijurisj  being  in  the  power 
of  another  and  regarded  as  property  belonging  to  the  head  of 
the  family,  required  no  other  protector. 
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97.  The  tutela  and  the  cura  had  distinct  characteristics. 

The  tutela  was  made  use  of  in  cases  of  incapacity  to  complete 
the  persona  required  by  civil  law  for  the  accomplishment  of 
legal  acts.  Such  incapacity  arose  from  the  party  not  having 
arrived  at  the  age  of  puberty,  and  in  early  times  attached  to  all 
females.  The  curay  on  the  contrary,  was  made  use  of  in  cases 
of  accidental  incapacity  which  might  affect  one  person  and  not 
another,  and  which  might  affect  a  person  in  a  particular  in- 
stance, who  was,  although  in  other  rei^ects  fully  qualified  under 
the  civil  law  to  transact  other  acts,  in  want  of  some  one  to  look 
after  his  interests. 

There  was  thus  a  radical  distinction  between  the  functions 
of  the  tutor  charged  with  completing  the  incomplete  persona 
{auctor  Jieri),  and  those  of  the  curator  charged  with  looking 
after  business  matters  (curare).  Thence  also  this  rule :  The 
tutor  was  given  to  the  person,  the  curator  to  the  goods. 

88.  The  functions  of  the  tutor  differed  according  to  the  age 
of  the  ward,  varying  according  as  the  latter  was  too  young  to 
exercise  the  faculty  of  speech,  or  was  of  an  age  when  it  was  pos- 
sible for  him  to  utter  the  solemn  words  of  the  judicial  formulas. 


Chapter  V. 
Legal  Person^e. 

'  Section  XXXm. — Popultjs — Curije — Magistratui — H jere- 
DiTAs— Peculium — Universitas. 

89.  The  people  {populus\  the  republic  {respublica\  the 
enxperor,  not  in  an  individual  but  in  a  public  character,^  were 
abstract  persons  which  only  existed  by  the  creation  of  the  law, 
but  which  might,  as  much  as  an  individual,  be  the  active  or 
passive  subject  of  the  law.  So  also  were  the  magistrates,*  the 
municipia,  the  curitB  of  the  different  towns,  the  CBrartum  or 

I  Dig.  4,  2,  9,  §  1,  f.  L^p.  »  Dig.  38, 1,  20,  §  1,  i  Scwvol. 
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exchequer  of  the  people,  to  which  was  afterwarda  added  that  of 
the  prince,  the  fiscu$y  which  ended  bj  absorbing  the  €Brarium  ; 
the  hareditas  jacens,  that  is,  the  vacant  inheritance  before  it  had 
been  entered  on  by  the  heir,  and  which,  among  the  Bomans  up 
to  the  time  when  it  was  realized,  sustained  the  persona  of  the 
deceased  (^personam  defuncH  susHnet);^  the  peeuliuniy  which, 
according  to  the  expression  of  Papirius  Fronto,  resembled  a 
man  ;^  the  temples  and  the  different  colleges  of  pagan  pontiffs ; 
the  churches  and  various  orders  of  the  Christian  cleigy  which 
supplanted  them ;  the  convents,  the  hospitals,  and  tiie  religious 
endowments;'  in  a  word,  all  the  communities,  universities, 
colleges,  corporations  (universitas,  corpus,  coUeffium\  formed 
so  many  abstract  personee,  whose  existence  was  purely  legal,  but 
who,  like  phyedcal  persons,  might  be  the  active  or  passive  sub- 
jects of  rights. 

100.  The  foundation  of  universities,  colleges  and  corpora- 
tions in  Boman  law  was  strictly  confined  to  the  Jtis  publicum  ; 
no  such  body  could  be  formed  or  dissolved  at  the  mere  wiQ  of 
the  parties  constituting  it.  No  corporation  could  of  its  own 
free  will  establish  itself  and  acquire  a  persona  in  the  state. 
Eveiy  corporation  had  to  be  specially  authorized  by  a  /car,  by  a 
senatus^consultuniy  or  by  an  imperial  constitution.  They  re- 
quired besides  the  conjoint  action  of  three  persons  at  least  for 
their  institution,^  but  not  for  their  continuation.^  The  members 
were  called  sodales. 

101.  The  legal  status  of  ike^scus  was  a  subject  to  which 
the  jurists  devoted  much  attention.^ 

*  Dig.  41, 1,  34,  f.  Ulp.  verntatU  nomine  vel  contra  earn  aga- 

*  *'  Fecnliam  nascitar,  crescity  decre-  ttcr,  1,  pr.  f.  GaL ;  47,  22,  De  eMegiit 
Bcit,   moiitnr;   et   ideo,   eleganter   et      et  corporihu. 

Papirins  Fronto  dieelMtt,  pecuHum  n-  *  Dig.  50,  16,  85,  f.  MarceD. ;  3,  4, 

miU  esse  homini,"    Dig.  16, 1,  40,  pr.  Quad  om,  Mnin,y  7,  §  2,  f.  Ulp. 

f.  Marcian.  •  Pan!.,  Reo,  Sent,  lib.  y.  tit  12 ; 

'  Cod.l,2,De  ioerosaticHteeelemit  Fragmentom  ret.  joriBOona.,  J>e  jure 

22,  const.  JuBtinian;  1,  8,  Be  episoep,  fisei;  Cod.  Thaod.  10, 1 ;  Dig.  49,  14 ; 

et  elerie.,  28,  const  Leon.  Cod.  Jnst  10, 1. 

*  Dig.  3,  4,  Quod  ot^uioumque  imi- 
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Chapter  VI. 
The  Extinction  of  PERSONiE. 

Sb€tion  XXXIT. 

102.  The  persona  of  an  individual  became  extinct  either  bj 
death  or  by  a  deminutio  capitis  involving  the  loss  of  liberty; 
for  in  Boman  law  no  slave  had  a  persona^  at  least  in  early 
Boman  law  and  in  respect  of  the  proprietary  right  enjoyed  by 
the  master  as  to  his  slave.  It  was  always  important  to  fix  the 
precise  moment  when  this  event  took  place.  The  law  had  to 
determine  on  this  point  on  whom  should  fiill  the  duty  of  proof, 
and,  in  cases  of  doubt,  what  were  the  presumptions  to  be 
adopted.^ 

103.  But  here  we  must  draw  attention  to  a  very  remarkable 
legal  phenomenon.  Although  the  individual  might  die,  the 
persona  which  was  in  him  did  not  necessarily  become  extinct. 
As  a  creation  of  civil  law  it  could  not  become  extinct  by  a 
material  death.  As  the  soul  which  leaves  the  body  goes,  as 
some  philosophers  say,  to  animate  other  beings,  so  (but  more 
certainly  in  the  case  of  Boman  legislation)  did  the  legal  persona 
free  itself  with  the  last  breath  of  the  dying  to  go  and  perpetuate 
its  existence  in  other  individuals. 

1 04.  The  destiny  of  persona  o£  pore  legal  conception,  created 
by  law,  was  somewhat  similar.  The  existence  of  universities 
and  of  corporations  is  always  in  the  power  of  the  law,  which 
can  pronoimce  their  dissolution.  They  also  end  with  the  aim  for 
which  they  have  been  formed,  or  with  the  extinction  of  the  mem- 
bers of  which  they  were  composed. 

'  See  especially,  on  this  last  subject.  Dig.  34,  5,  9,  f.  Tryphon. 
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ARTICLE    SECOND. 

n.  OF  THINGS. 

Chapter  I. 
Of  Fundamental  Principles. 

Section  XXXV. — General  Idea  of  Things. 

106.  The  word  "thing"  (res)  even  in  law  is  a  flexible  word, 
which  lends  itself,  with  marvellous  facility,  to  the  wants  and 
whims  of  language.     The  question  for  us  is  its  real  legal  sense. 

In  the  same  manner  as  the  word  persona  designates  in  law 
every  being  considered  as  capable  of  becoming  the  active  or 
passive  subject  of  right,  so  the  word  res  designates  everything 
which  is  considered  susceptible  of  forming  the  object  of  rights ; 
and  in  this  category  is  included  everything  which  man,  the 
universal  dominator,  has  been  able  to  regard  as  subject,  or  at 
least  destined,  to  minister  to  his  wants  and  his  pleasures ;  for,  in 
reality,  the  end  which  a  man  proposes  to  eflect  by  the  exercise 
of  rights  is  the  satisfaction  of  his  wants  and  the  enjoyment  of 
reasonable  pleasures,  either  in  his  moral  or  physical  percep- 
tions.* 

106.  We  say  everything,— for  physical  and  material  objects 
are  not  alone  comprised  in  it.  In  fact,  just  as  there  are  persons 
of  purely  legal  creation,  so  are  there  things  which  do  not  exist 
in  nature,  and  which  law  alone  has  created.  Law,  by  its 
power  of  abstraction;  creates  things  as  well  as  persons. 

Finally,  if  law  sometimes  raises  purely  material  objects  to  the 
rank  of  persons,  it  sometimes  inversely  lowers  man  to  the  rank 
of  things;  such,  for  instance,  are  slaves,  when  they  are  con- 

*  This  does  not  mean  to  implj  that  given  him  here  below,  in  the  economy 

we  ought  to  adopt  as  a  maxim  the  of    creation,  where  erery  thing   and 

false  proposition,  that  the  aim  of  oar  every  being  has  been  accorded  its  own 

life  is  happiness.    Happiness  is  not  an  aim.    We  are  part  of  a  great  whole, 

aim,  it  is  a  consequence.    A  man's  aim  and  our  destiny  is  involved    in    the 

is  to  fulfil  the  mission  which  has  been  destiny  of  the  whole. 
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sidered  as  subjected  or  as  devoted  to  the  piurpose  of  satisfying 
the  wants  of  other  men,  incapable  of  being,  in  the  relation  of 
slave  to  master,  the  subject,  but  the  object,  of  rights. 

If  what  we  have  just  said  about  things  is  compared  with 
what  we  have  already  said  about  persons,  it  will  be  seen  at 
once  that  the  two  cases  are  parallel. 

107.  Boman  jurists  indeed  have  not  laid  down  the  definition 
of  things  in  the  same  wide  and  philosophical  terms  that  we  have 
adopted,  which  include  everything  which  can  be  the  object  of 
a  riffhtf  not  only  corporeal  things,  but  also  acts,  the  status  of 
persons  in  different  conditions,  and  in  general  all  rights.  Their 
ideas  were  at  first  directed  to  regarding  things  {res)  as  cor- 
poreal objects,  which,  being  of  some  use  or  other  to  man,  could 
form  in  relation  to  him  the  object  of  a  right ;  but  they  after- 
wards extended  the  use  of  the  word  so  as  to  make  it  include 
abstract  ideas — objects  of  purely  legal  conception. 


Chapter  II. 
Classipication  op  Things. 

Section  XXXVI.— Relations  under  which  mat  be  ranged 
the  Principal  Divisions  of  Things. 

108.  Things  were  classified  in  various  ways.  A  special 
chapter  is  devoted  to  this  subject,  both  in  the  Digest  and  in  the 
Institutes.^  These  various  divisions  do  not,  however,  embrace 
all  things.  Without  altering  the  Roman  system,  we  will  endea- 
vour to  complete  it. 

The  notion  upon  which  each  classification  is  based  must  be 
clearly  realized  in  order  to  avoid  confiision. 

Origin — religion — civitas — proprietas — physical  or  legal 
nature —composition  and  combination  must  all  be  considered. 

*  Gai.,  Ingt.f  1,  §§  1  to  17 ;  Dig.  1,  S,  De  divinone  rerun  et  qualitate;  Inst. 
2t\,  De  rerum  divUione, 
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§  I.  IN  RELATION  TO  THEIR  CREATION. 
Section  XXXVn. — Things  Corporeal  and  Incorporeal. 

1 09.  Things  are  either  of  natural  creation  or  of  legal  creation. 
The  division  made  by  Roman  law  on  this  basis  is  that  of  res 
corporales  or  res  incorporales. 

The  first  are  those  which  really  exist ;  they  are  ^physical 
objects  which  influence  our  physical  senses^  at  least  so  far  as 
the  power  of  our  organs^  aided  by  art^  can  reach  {qutB  tangi 
possunt).^ 

Amongst  corporeal  things  ranks  the  man-slave,  considered  in 
the  relation  of  the  power  of  the  master  over  him^  though  he  is 
only  a  chattel  by  the  creation  of  the  law. 

The  second  are  only  abstractions,  which  do  not  affect  oiur 
senses  {qu<B  tangi  non  possunt),  and  are  only  conceived  by  the 
mind.  Such  are  those  which  consist  in  a  right  {quce  injure  con- 
sistunt).  Such  are  the  rights  of  inheritance,  of  servitude,  of 
usufruct,  of  obligation.^  They  are  ranked  as  things,  inasmuch 
as  they  are  capable  of  being  acquired  and  disposed  of  by  per- 
sons, and  are  recognized  as  legal  objects,  attached  to  which  are 
rights.  If,  however,  we  were  to  comprehend  in  this  general 
theory  every  incorporeal  entity,  all  rights  would  be  included, 
for  all  rights  are  incorporeal ;  but  this  would  be  to  confound 
incorporeal  things  with  rights. 

110.  The  distinction  of  corporeal  and  incorporeal  things  is 
not  that  vdth  which  Roman  jurists  commenced  their  classifi- 
cation, but,  according  to  all  rules  of  logic,  the  creation  of  things 
ought  to  come  first. 


§  n.  IN  RELATION  TO  RELIGION. 

Section  XXXVUE. — ^Res  Divini  Juris  and  Res  Huuani  Juris. 
111.  First,  religion. 
To  feel  the  importance  of  what  Gains  calls  the  summa 

»  Gai.  2,  12  to  14 ;   Dig.  1,  8,  De  «  Ibid 

div.  rer,,  1,  §  1,  f.  Gai. 
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rerum  divisioy  into  tluQgs  of  divine  and  of  human  right,  we 
must  realize  the  close  union  that  existed  between  religion  and 
the  civil  law  among  the  Romans,  as  well  as  the  sacerdotal 
character  of  their  primitive  law  in  its  public  as  well  as  in  its 
private  institutions. 

112.  Among  res  divini  juris  are  ranked : — 

1.  The  sacred  things  (res  sacrai),  that  is  to  say,  things  con- 
secrated with  religious  rites,  and  under  legal  authority,  to  the 
superior  gods. 

2.  The  religious  things  {res  reliffioste),  abandoned  to  the  in- 
ferior gods,  to  the  manes  ;  such  as  the  tombs  or  the  earth  in 
which  a  dead  body  is  buried. 

3.  Holy  things  {res  sanct(B\  which  were  only  of  divine  right 
by  assimilation  {quodammodo  divini  juris  sunt),  the  essential 
characteristic  of  which  was,  that  they  were  protected  against 
insult  by  a  public  and  penal  sanction  :^  such  were  the  walls  or 
the  gates  of  the  cily. 

The  sepulchre  of  the  enemy  was  not  religiosum^  that  of  the 
slave  was.* 

A  res  divini  juris,  which  had  &llen  into  the  hand  of  the 
enemy,  was  desecrated ;  its  sacred  character  departed,  and  could 
only  be  restored  by  reconquest* 

We  must  mention,  in  this  place,  the  sacra  familia,  sacra 
ffentis,  things  sacred  to  each  fiunily  and  gens,  with  the  obliga- 
tion to  perform  sacrifices,  and  private  or  domestic  worship, 
which  formed  the  religious  bond  uniting  the  family,  and  which 
were  transmitted  firom  generation  to  generation.  On  this  sub- 
ject we  have  little  written  evidence. 

Finally,  we  must  trace  the  changes  which  resulted  firom  the 
decline  of  Paganism,  its  &11,  and  the  establishment  of  Chris- 
tianity in  its  place. 
*■ 

*  From  the  yerb  sanHre,  sanctum,  *  Dig.  11,  De  relig.,  7,  2,  pr.  f.  Ulp. 
to  sanction,  to  gaarantee.  *  Dig.  11,  7,  86,  f.  Pompon. 

*  Dig.  47, 12,  De  sep,  viol,  4, 1  Paul. 
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§111.  IN  RELATION  TO  THE  STATE. 
Section  XXXIX. — Rights  of  Citizenship — The  Idea  of  the 

COMMERCI0M  APPLICABLE  TO  THINGS  AS  WELL  AS  TO  PERSONS. 

113.  The  exclusive  privilege  of  Roman  citizenship  which 
was  so  jealously  guarded  was  not  limited  to  persons:  it  was 
shared  by  things.  As  there  were  persons  who  were  foreigners, 
so  there  were  foreign  things.  There  was  a  capacity  for  civil 
rights  in  things  as  in  persons;*  a  capacity  in  the  former  case 
for  being  objects  of  the  civil  law,  as  in  the  latter  for  being  its 
subject. 

114.  The  element  of  the  jus  civitatis,  which  was  commu- 
nicated to  things  as  well  as  to  persons,  in  relation  to  the  jus 
privatum  and  not  the  jus  publicum,  was  the  commercium  in 
its  most  comprehensive  sense,  because  to  carry  on  commerce 
there  must  be  both  persons  and  things.  As  regards  persons, 
there  was  a  civil  capacity  to  effect  transactions,  acquisitions, 
alienations  under  Roman  civU  law;  as  regards  things,  there 
was  the  civil  capacity  of  being  the  object  of  these  transactions. 


Section  XL. — Roman  Soil  (Ager  Romanus) ;  Italian  Soil,  or 

THAT  WHICH  ENJOYED  ROHAN  PRIVILEGES  {ItaltCUm  Solum); 

AND  Provincial  or  Foreign  Soil  (Solum  Provinciale), 

116.  The  distinction  between  the  different  kinds  of  soil  and 
the  peculiar  privileges  attached  to  each,  though  apparent 
throughout  the  whole  of  Roman  history  and  legislation,  is  com- 
monly greatly  neglected  by  the  modem  student  of  Roman  in- 
stitutions. This  distinction  must,  however,  be  realized,  and 
a  sharp  line  drawn  between  soil  to  which  all  civil  rights  were 
attached  in  which  the  Roman  proprietas  could  exist,  and  which 
must  be  dealt  with  according  to  all  the  formalities  of  the  ancient 
law,  and  that  soil  which  was  beyond  the  influence  of  Quiritarian 

>  "Sintne  lata  praedia  censni  cen-  haheant  jus  civile^  sint  necne  sint 
senda  (says  Cicero,  Pro  Flacco,  §  32),      mancipi?" 
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dominium^  if  we  would  avoid  obscurity  concerning  many  insti- 
tutions of  which  we  constantly  encounter  the  vestiges. 

116.  The  same  train  of  ideas  as  to  ihejus  civitatis  must  be 
applied  equally  to  persons  and  to  things^  care  being  taken  to 
distinguish  between  rights  which  were  personal  and  those  which 
were  territorial. 

In  the  first  place  there  was  the  affer  Momanus,^  the  fields 
the  soil,  the  Boman  territory,  the  only  soil  amenable  to  the 
operation  of  the^'w*  civile ,  as  the  children  of  Rome  alone  were 
citizens  of  the  empire.  In  spite  of  Roman  conquests,  and  the 
constant  extension  of  the  empire,  the  affer  Romanus  remained  the 
same  as  in  the  early  days  of  Rome.  And  although  the  old  dis- 
tinction has  long  passed  away,  yet  tradition,  which  survives  the 
superposition  of  races,  the  progress  of  civilization,  and  the  change 
of  time,  still  points  to  what  is  called,  in  the  language  of  the  day, 
the  agro  Romano.  Only  just  as  the  inhabitants  of  other  towns 
were  accorded,  as  an  act  of  favour,  the  privileges  of  Roman 
citizenship,  so  the  privileges  of  the  offer  Romanus  were  conceded 
to  other  lands. 

Thus  gradually,  sometimes  as  the  result  of  free  gift,  at  others 
of  the  force  of  arms,  the  rights  and  privileges  attaching  to  the 
commercium  and  the  affer  Romanus  were  conceded,  either  in 
whole  or  in  part,  to  the  colonies,  to  Latium,  to  the  whole  of 
Italy,  and  even  to  municipia  erected  beyond  its  limits. 

117.  The  most  comprehensive,  and  that  which  ultimately  be- 
came the  general  term  to  describe  soil  enjoying  civil  rights,  was 
Italicum  solum^  assimilated,  so  far  as  regards  the  application  of 
the  jM*  civile^  to  the  affer  Romanus,  Whence  the  jus  Italicum, 
principally  a  territorial  privilege,  both  in  relation  to  the  Jus 
publicum  and  jus  privatum.  When  they  wanted  to  extend 
this  privilege  beyond  the  limits  of  Italy,  and  to  grant  a  similar 
favour  to  territories  or  to  towns  beyond  it,  they  assimilated 
their  soil  to  the  solum  Italicum ;  they  granted  them  in  fiict, 
more  or  less  completely,  the  jus  Italicum, 

'  Varro,  De  lin^nu  lattTia,  5,  83  ■  Ulp.,  Reg,,  19,  §  1 ;  Inst.  2, 6,  pr. ; 

and  35.  2,  8,  pr. 
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118.  The  solum  provinciate  held  an  inferior  place  both  in 
relation  to  the  jus  publicum  and  to  the  jus  privatum,  as  it  was 
soil  in  whose  &your  no  exceptional  concession  had  been  made^ 
and  which  was  totally  without  the  pale  of  Roman  civil  law.^ 
Law^  in  its  progress  towards  a  more  general  and  philosophical 
but  less  Quiritarian  system^  invented  indirect  methods  of 
obviating  the  results  of  these  distinctions^  instead  of  en- 
deavouring to  effitce  them. 

118.  The  constitution  of  Caracalla^  which  gave  to  aU  sub- 
jects of  the  empire  the  title  of  citizen^  did  not  confer  on  all 
territories  the  enjoyment  of  the  jus  civile.  While  it  elevated 
persons^  it  did  not  elevate  the  soil  to  the  same  civic  privileges. 

Justinian  was  the  first  to  abolish  all  such  distinctions  between 
the  soU  of  Italy  and  that  of  the  provinces.* 

120.  This  distinction  of  things  is  a  distinction  entirely 
territorial;  it  applies  to  immovables  only  and  not  to  movables. 
The  civil  rights  attached  to  movables  follow  them  from  place 
to  place^  and  are  not  confined  to  locality. 


Section  XLL — Res  Mancipi  and  Res  neg  Mancipi. 

121.  The  distinction  of  things  into  mancipi  and  nee  mancipi 
is  an  ancient  distinction^  which^  in  our  opinion^  already  existed 
at  the  time  of  the  Twelve  Tables.* 

*  GaL  2,  §§  7,  27,  31,  40,  etc  tent:  ID  rrA  leob  xii  tabulabum 

*  Cod.  7, 25,  Denude  jure  Quiritum  CAUTUM."  (GaL  2,  §  47.)  We  most 
tollendo,  const  Justinian ;  7,  31,  De  remember  that  Gains  is,  of  all  jurists, 
usucanione  tran^ormanda,  et  de  tulh  the  one  who  deserres  most  credence 
lata  differentia  rerum  mancipi  et  nee  when  he  treats  of  the  law  of  the  TweWe 
mancipi.  Tables  and  of  its  piorisions,  for  he 

*  In  addition  to  other  groonds,  this  published  a  commentair  npon  it,  of 
opinion  appears  supported  by  a  frae-  which  some  fragments  have  remained 
ment  of  Gains,  and  it  is  inconceivable  to  ns  in  the  Digest  See  also  GaL  I, 
how  it  could  haye  been  neglected  in  §  192;  2,  §  80;  Ulp.,  Jleg.,  11,  (27; 
this  oontroTersy :  "  JIfulierts,  qua  in  Inst  de  Just  2,  §  41 ;  Vat  J.  R  Fn«. 
agnatorwn  tutela  erat,  BBS  mancipi  §  269 ;  and  §§  298,  311,  818^  for  the 
uiucapi  nanpoterant,  prater quam  n  existence  of  tiie  things  mancipi  at  the 
ab  ipga,  tutore  (auctore),  tradita  ee-  time  of  the  lew  Oincia,  B.C.  204. 
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This  distinction  is  unquestionably  one  of  the  civil  law.  Not 
indeed  in  the  sense  that  everything  enjoying  the  rights  of  Roman 
civil  law  was  res  mancipiy  and  that  this  expression  was  synony- 
mous vntiijus  civile.  Such  a  notion  we  wholly  reject.  But  in 
the  sense  that  a  thing  to  be  res  mancipi  must  necessarily  have 
the  jus  civile,  and  consequently  that  all  things  not  possessing 
€liejus  civile  were  necessarily  res  nee  mancipi. 

But  besides  this^  among  the  very  things  which  came  within 
the  sphere  of  Roman  civil  law,  some  were  mancipiy  the  others 
nee  mancipi.  The  res  mancipi  were  consequently  one  branch 
of  the  res  enjoying  the  jus  civile.  The  proprietor  among  the 
Romans,  as  regards  them,  had  a  character  not  different,  but 
somewhat  more  indelible :  it  was  acquired  and  lost  with  more 
difficulty. 

122.  Thus,  in  the  first  place,  the  consent  of  the  parties  and 
tradition  alone  were  powerless  to  transfer  fi-om  one  citizen  to 
another  the  dominium  of  the  things  mancipi.  To  accomplish 
this  it  was  necessary  to  have  recourse  to  a  judicial  and  sacra- 
mental act,  the  mancipation  {mancipium,  afterwards  mancipatio) 
with  a  symbol,  established  formulas,  and  the  public  assistance 
of  a  great  number  of  citizens.  Things  nee  mancipi,  on  the 
contrary,  were  not  susceptible  of  these  judicial  acts;  simple 
tradition  sufficed  to  transfer  the  dominium  over  them.^ 

123.  In  the  second  place,  the  alienation  of  things  mancipi 
was  not  allowed  in  all  cases  where  it  was  allowed  in  the  case  of 
things  nee  mancipi.  Thus  the  law  itself  of  the  XII  Tables 
forbids  a  woman,  placed  under  the  guardianship  of  her  agnates, 
to  alienate  anything  mancipi  vnthout  the  authority  of  her  tutor; 
certain  things  could  only  go  out  of  the  family  by  the  consent 
of  the  agnates,  while  the  alienation  of  things  nee  mancipi  was 
allowed  to  the  woman.* 

This  rule  was  so  important  that,  even  at  the  epoch  when  the 
guardianship  of  women  was  no  longer  anything  but  a  fiction, — 
when  the  authority  of  the  tutor  only  intervened  as  a  matter  of 

»  Ulp.,  Reg.,  19,  §§  3  and  7.  «  Gai.  2,  §  80;  Lip.,  Heg.,  11,  §  27. 
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form, — ^when,  if  lie  refiised  it,  the  praetor  was  in  the  habit  of 
forcing  him  to  give  it, — ^it  was  not  even  then  possible  to  force 
certain  tutors  to  authorize  against  their  will  the  three  most 
important  and  solemn  acts  of  woman :  her  will  or  testament, 
her  incurring  obligations,  and  the  alienation  of  things  mancipu^ 
And  if,  in  the  &ce  of  these  prohibitions,  the  thing  mancipi  had 
been  alienated  by  the  woman,  the  possessor  was  unable  to 
acquire  it  bj  usucapion  unless  the  tradition  had  been  made 
with  the  authority  of  the  guardian ;  it  is  the  law  of  the  XII 
Tables  itself  which  thus  speaks,  id  ita  lege  XII  Tabularum 
cautum,  as  Gains  says.* 

1 24.  Moreover,  with  the  exception  of  the  act  of  mancipation 
all  the  other  means  which  civil  law  recognized  for  the  acquisi- 
tion of  the  Koman  dominium  were  common  both  to  things 
mancipi  and  to  things  nee  mancipi,^  The  res  nee  mancipi 
participated,  therefore,  in  the  jus  civiUy  and  were  capable  of 
Boman  proprietary  right ;  provided,  of  course,  they  were  not 
stamped  with  the  character  oi  peregrinitas. 

The  only  one  of  these  acts  regarding  which  there  is  a  distinc- 
tion between  these  two  classes  of  things  is  mancipatio.  And 
this  is  the  reason,  therefore,  why  some  are  called  res  mancipi  or 
mancipii^  things  of  mancipation ;  and  the  others  res  nee  man- 
cipi or  nee  mancipii,  things  not  susceptible  of  mancipation.^ 

126.  The  jurists  gave  the  precise  enumeration  of  the  things 


>  Gai.  1,  §  192.  '*  The  most  yalaable  alivm  tran^eruntur;  unde  .  . 

of  all "  (a lienatU  prtftioHaribus  rebus),  cipi  ret  t^t,nt  dioUe,**  M€meipium^ from 

adds  the  jurist.  one  or  the  other  of  the  two  e^rmologiea 

^  Gai.  2,  §  47.  nyen  to  this  word,  whether,  as  we 

»  For  instance,  usttcapio,  which  cer-  think,  « to  take  with  the  hand,"  or  "  to 

tainly  was  a  means  or  acquiring  the  put  the  hand  on  the  head  to  signify  the 

dominium;   also  the  in  jttre  oesHo,  act  of  purchase,"  maneipium  is  in- 

the  formula  of  which  exactly  expresses  variably,  and  above  all,  the  judicial  act 

the  idea,  **  Huno  ego  hominem  ewjure  itself,  &e  mancipatio.    It  is  only  bj 

Quiritium  meum  ette  aio;'*  also  the  figure  of  speech,  and  consequently  an 

adjudication,  the  legacy,  and  the  in-  addition  oi  later  times,  that  the  same 

heritance.    See  Ulp.,  JUg.^  19,  §§  8,  9,  word  came  to  be  employed  to  signif  j 

16  and  17,  where  this  is  repeated  pod-  the  effect  produced  by  that  act-^pro- 

tively  each  time.  prietat.    Thus  re$  mancipi  is  a  thing 

*  Ererything  proves  this,  and  Gains  of  mancipation,  not  a  thing  of  Roman 

asserts  it  directly  :  **  Mancipi  vero  res  dominium, 
(sunt)  qva   per  mancipationem  ad 
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which  were  mancipi,  and  we  find  it  still  in  the  fragments  of 
Ulpian.     At  that  epoch  this  classification  included : 

1*.  Hereditaments  in  the  solum  Italicum,  plots  of  land  or 
houses ; 

2®.  Rural  servitudes  (but  not  urban)^  of  course  as  to  the  same 
class  of  land ; 

3^  Slaves  and  those  fl.m'iTiq.1ft  qu<B  dorso  collove  domantur; 
that  is  to  say^  beasts  of  burden  and  draught.^ 

126.  Thus,  as  to  the  soil  and  the  buildings  upon  it,  there 
was  no  distinction;  all  soil  participating  in  the  jus  civile  was 
res  mancipu  This  characteristic  kept  even  pace^  in  its  growth 
and  extension^  with  the  jus  civile  and  the  commercium.  At 
first  confined  to  the  offer  Romanus  or  Roman  soil,  it  was 
gradually  extended  to  the  soil  of  the  colonies,  to  that  of  Latium, 
and  to  that  of  all  Italy.  Beyond  that  limit  it  did  not  pass 
except  to  countries  to  which  it  was  granted  by  particular  con- 
cession, in  the  shape  of  the  jus  Italicum,  As  to  incorporeal 
things,  they  were  all  res  nee  mancipi  ;  for  a  creation  of  the  law, 
a  legal  abstraction,  cannot  be  grasped  by  the  hand.  However, 
an  exception  was  admitted  in  &vour  of  rural  servitudes,  which 
were  identified  with  the  land,  to  the  enjoyment  of  which  they 
were  subservient,  and  the  origin  of  which  is  very  ancient ;  the 
isolated  position  of  Roman  houses  {insula)  having  necessarily 
made  urban  servitudes  more  rare,  and  their  origin  of  later  date. 

The  vnsh  to  escape  firom  the  rigour  of  the  civil  law  caused  also 
the  expectant  patrimony,  in  its  entirety  {familia  pecuniaque\ 
to  be  considered  susceptible  of  a  fictitious  mancipation.^ 

Finally,  as  to  movables,  but  only  those  with  which  the 
primitive  Romans  were  acquainted,  the  character  of  r6«  mancipi 
followed  them  wherever  they  went.  The  wife,  the  children  and 
the  fi-eemen  under  the  power  of  the  chief  on  the  one  hand,  the 
slaves  or  beasts  of  burden  and  draught  on  the  other,  alone  bore 
this  character.  As  civilization  progressed,  elephants  and  camels 
were  brought  to  Rome,  but  bearing  in  their  very  aspect  an  alien 
character,  they  remained  under  the  category  of  res  nee  mancipi. 

»  Ulp.,  Reg.,  19,  §  1.    Compare  Gai.  «  Gai.  2,  §§  102  and  104. 

2,  §§  25  et  seq. 
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127.  To  sum  up, — ^for  a  thing  to  be  res  mancipi  it  must  be 
susceptible  of  civil  rights  and  their  corresponding  obligations  ; 
such  was  not  the  case  with  either  foreign  soil  or  things.  It 
must  be  capable  of  being  grasped  by  the  hand,  for  it  is  the 
essential  element  of  mancipation  manu  capere.  And  this  ex- 
cluded all  incorporeal  things,  except  the  most  ancient  servi- 
tudes :  the  rural,  which  were  identified  with  the  land,  and  the 
patrimony  {familia),  which  by  a  fiction  was  also  treated  as  a 
res  mandpL 

Finally,  it  must  have  a  peculiar  and  distinct  individuality  in 
order  that  the  citizens  who  took  part  in  the  legal  act,  and  who 
were  taken  to  witness  the  acquisition  of  the  Boman  dominium 
of  the  thing,  might  be  able  to  attest  its  identity. 

This  character  of  individuality  is  only  recognized  to  an  ex- 
tent sufficient  to  admit  of  mancipation  in  two  classes  of  objects : 
in  the  soil,  and  in  animated  beings,  fireemen,  slaves  or  animals ; 
and  even  among  the  latter  only  in  those  tamed  by  man  and 
associated  with  him  in  his  labours,  for  they  alone,  in  fact,  have, 
as  regards  man,  a  real  individuality  capable  of  identification. 
In  a  state  of  nature  their  identity  is  less  distinctly  marked. 

128.  The  soil,  men,  and  animals  broken  in  for  purposes  of 
human  labour,  were  res  mancipi — all  of  them  things  which  had 
received  their  existence  firom  God.  None  of  them  are  created 
by  man,^  for  man  cannot  impress  individuality  on  the  work  of 
his  hands,  nor  impart  existence  itself  to  the  things  he  fabricates. 
This  philosophical  idea  of  the  nature  of  things  was  derived  from 
nature  herself  by  the  primitive  Romans,  who  were  not  a  manu- 
facturing people,  and  amongst  whom,  consequently,  the  me- 
chanical products  of  human  genius  and  art  did  not  come  into 
rivalry  with  the  works  of  God. 

Of  the  head  of  the  Roman  fiunily,  the  soil  with  the  house 
upon  it,*  the  wife,  children,  the  men  under  his  power,  and  the 

'  For  bmldinffs  are  maneipi   only  instrumenta  of  the  field,  as  long  as 

because  they  mf£e  one  body  with  the  thej  were  incorporated  with  it  by  a 

soil,  because  they  are  an  adhesive  part  perpetual  use  became  immoyables  like 

of  it ;  once  detached  from  the  soil  they  the  soil  to  which  they  belonged.    In 

lost  tiiis  character.  such  a  condition,  attached  to  the  soil, 

'  The  working  instruments  of  the  they  were  re9  mancipi,  but  separated, 

farm,  which  the  Romans  called  the  they  were  res  nee  mancipi. 
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animals  broken  in  for  his  work,  were  the  res  mancipi;  things 
whose  individuality  was  merged  in  the  chief,  and  which  were 
at  the  same  time,  under  ordinary  circumstances,  things  he  most 
valued,  which  could  not  be  alienated  by  simple  tradition,  and  to 
which  was  exclusively  applied  the  symbolic  act  of  mancipatio. 
In  spite  of  the  progress  of  civilization,  the  cultivation  of  the 
arts,  and  the  acquisition  of  ever  fresh  means  of  wealth  and 
luxury,  the  res  mancipi  never  increased  in  number.  Stamped 
with  their  peculiar  characteristics  by  the  old  Roman  law,  they 
underwent  no  change* 

128.  But  to  assert  that  every  other  thing,  everything  nee 
mancipiy  was  without  the  pale  of  the  jus  civile  and  not  suscep- 
tible of  Roman  dominium^  is  irreconcilable  with  the  whole 
theory  of  the  law  and  the  social  status  of  the  Romans. 

This  opinion  is  refuted  on  all  sides.  ^  Res  nee  mancipi ,  pro- 
vided that  they  are  Roman  and  not  without  its  jurisdiction, 
enjoy  all  the  privileges  of  the  ^'u^  civile  except  mancipation. 

130.  The  importance  of  the  distinction  between  res  mancipi 
and  res  nee  mancipi  varies  with  the  period.  As  the  oiAjus 
civile  disappeared,  as  the  characteristic  features  of  Quiritarian 
dominium  became  effitced,  as  mancipatio  fell  into  disuse,  the 
distinction  between  things  mancipi  and  nee  mancipi  also  died 
out.  Under  Justinian  it  was  nothing  but  a  meaningless  phrase. 
Disuse  had  abrogated  it  in  fact;  the  emperor  abrogated  it 
formally. 

'  See  aboye,  S  124,  note  4,  where  are  hypothesis  that,  from  the  origin  of  the 

giyen  the  le^  means   of   acquiring  distinction  between  things  maneipi  or 

Roman  tUnninium  in  things  nee  manr  nee  mancipi,  there  had  l^en  two  kinds 

eipi  as  well  as  things  ma/ncipi.    Vide  otproprietoi,  one  Roman  and  the  other 


Gai.  2,  §  196,  and  Ulp.  24,  \  7,  who  not.  But  Gains  has  distinctly  oyer- 
both  agree  in  allnding  to  thmgs  nee  thrown  this  hypothesis,  by  telling  ns 
mancipi  as  subject  to  the  dominiun  that  originally  there  was  but  one  do- 
ex  jure  Quiritiwn.  This  opinion  can  minium, — that  one  was  proprietor  ac- 
only  be  supported  by  admitting  the  cording  to  the  Roman  law,  or  not  at  all. 
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§  IV.   IN  RELATION  TO  THE  PROPRIETOR. 
Section  XLII, — Res  omnium,  Publicje,  Unxvermtatis,  Singh* 

LORUMy  NULLIUS. 

131.  First.  Common  things  (re«  communes  omnium\  ^lach. 
as  air,  running  water,  the  sea  and  its  coasts^  which  may  be 
used  by  everyone,  but  which  are  susceptible  of  being  bought 
by  no  one,  except  in  fragments : 

Second.  Public  things  {res  public<B\  of  which  the  property- 
is  in  the  people,  but  of  which  the  condition  is  of  two  sorts 
according,  1st,  As  the  use  is  common  to  all  members  of  the 
people,  like  that  of  public  thoroughfares,  of  rivers,  of  ports;  or, 
2ndly,  As  they  are  worked  and  employed  by  public  authority 
for  the  profit  of  the  State  in  general,  as  fields,  revenues,  public 
slaves.  In  this  last  case,  these  things  are  said  to  be  in  pecuniae 
in  bonisy  in  patrimonio  populi  : 

Third.  Res  universitatis  belonged  to  communities,  colleges 
or  corporations ;  with  regard  to  these  we  must  make  a  distinc- 
tion analogous  to  that  of  the  preceding  case  : 

Fourth.  Res  singulorum^  which  were  the  property  of  par- 
ticular persons : 

Fifth.  Res  nulliusy  or  things  which  belong  to  no  one.  This 
expression  in  the  most  restricted  sense  designates  things  which 
have  no  proprietor ;  either  because  man  has  not  yet  taken  pos- 
session of  them,  as  wild  animals,  their  products,  shells,  sea 
wrack,  grass,  islands  rising  in  the  sea,  &c.;  or  because  man 
has  abandoned  them  {res  pro  derelicto  habitce) ;  or  because  his 
ownership  has  ended  without  that  of  any  other  having  suc- 
ceeded to  it,  which  is  the  case,  in  the  Boman  law,  of  inheritance 
so  long  as  the  heir  has  not  yet  acquired  it. 

But  this  class  does  not  stop  here ;  it  is  capable  of  being 
generalized,  and  is  considered  by  jurists  to  comprise:  1st, 
Things  of  divine  right,  which  are  outside  and  independent  of 
men's  dealings ;  2nd,  Common  things,  which  are  nobody's  pro- 
perty;  and  3rd,  Public  things  and  things  of  the  commonalty,  as 
they  belong  to  no  private  individual,  they  are  supposed,  as  the 
Koman  jurists  say,  to  belong  to  no  one. 
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Section  XLIII. — Things  in  our  Patrimony  {Bona),  or  out  op 
OUR  Patrimony. 

132.  Thence  arises  that  general  division  under  which  all 
the  distinctions  we  have  just  mentioned  can  be  arranged,  as 
subdivisions : 

Things  which  belong  to  nobody,  res  nuUius  ;  and  inversely 
things  which  belong  to  somebody,  res  alicujus; 

Or,  what  amounts  to  the  same,  things  in  our  patrimony  {in 
nostra  patrimonio)  and  things  out  of  our  patrimony  {extra 
nostrum  patrimonium). 

The  first  expression  is  from  the  Institutes  of  Gains;*  the 
second  from  the  Institutes  of  Justinian.* 

The  things  {res)  considered  as  being  in  our  patrimony  take 
the  special  name  of  goods  {bona,  pecunia). 


Section  XLIV. — Public  Land,  Property  op  the  State  {Ager 
Publicus) ;  Private  Land,  Property  op  Individuals  {Ager 
Privatus), 

133.  To  this  theory  we  must  refer,  in  the  historical  study  of 
Boman  law,  what  concerns : — 

1®.  The  ager  publicus,  and,  inversely,  the  ager  privatus  ;  a 
distinction  separating  the  soil  or  territory  into  two  parts, — the 
one  reserved  to  the  people  or  to  the  republic,  the  other  given 
up  to  ownership  and  to  the  deaUngs  of  private  individuals.  The 
ager  publicus,  that  is  to  say,  the  territorial  property  of  the  state 
(which  we  must  take  great  care  not  to  confound  with  the  ager 
Romanus  or  original  Quiritarian  soil),  increased  in  extent  in 
proportion  to  the  conquests  of  Rome.  The  lance  was  the  in- 
strument, the  type  and  symbol  of  acquisition ;  the  expropriation 
of  the  territory  of  conquered  nations  was  the  law  of  war;  all  the 
soil  which  was  not  conceded  to  them  by  the  supreme  power  on 
better  conditions  became  in  principle  ager  publicus,  which,  in 
course  of  time,  came  to  comprise  the  whole  known  world. 

^  Gai.  2,  §  9;  Dig.  1,  8,  De  divU.  *  Inst.  2, 1,  pr. 

rer,,  1,  pr.  f.  Gai. 
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2".  The  distribution,  the  enjoyment,  the  management  of  the 
ager  publicus^  in  the  name  of  the  republic,  whether  the  con- 
quered territorj  was  sold  in  lots  bj  auction,  or  gratuitouslj  dis- 
tributed by  lots  to  the  people,  and,  in  later  times,  exclusiyelj  to 
the  soldiers  and  veterans,  led  to  the  establishment  of  colonies. 
In  either  case^  the  transfer  conferred  proprietary  rights  and 
passed  the  land  into  the  category  of  ager  privatus,  to  which 
civil  rights  at  once  attached:  whether  it  remained  open  and 
free  to  any  citizen  who  might  choose  to  occupy,  clear  and  culti- 
vate it,  either  paying  a  rent  or  not ;  or  whether  finally  the  land 
was  fiirmed  by  emphyteuticariiy  or  even  held  on  sufferance ;  or 
whether  it  had  been  seized  by  the  powerM  patrician  &milies» 
who  were  in  the  habit  of  thus  possessing  themselves  of  large 
tracts,  which  they  enjoyed  as  inheritances,  but  for  which  they 
paid  no  species  of  tax.  Thence  came  the  distinction  of  the 
lands,  as  into  agri  qucBstorit,  in  the  first  case;  assignati, 
in  the  second;  occupatorii,  in  the  third;  vectigalesy  in  that 
where  a  rent  was  due  to  the  public  treasury ;  and,  in  general^ 
subcisivi,  in  those  cases  where  it  remained  in  the  dominium  of 
the  state  after  the  distribution  of  the  conquered  territory.  The 
frequent  disputes  which  occurred  about  the  division,  the  manage- 
ment or  the  possession  of  lands,  and  about  the  successive  en- 
croachments which  the  patricians  made  on  them,  about  the 
agrarian  laws,  and  the  laws  of  the  Gracchi  and  of  subsequent 
,  times,  had  reference  to  the  ager  publicus. 

S^.  The  condition  of  the  soil  in  the  provinces,  where  the  land^ 
unless  there  had  been  a  privileged  concession  of  the  right  of 
property  or  a  communication  of  the  civil  right,  was  in  principle 
that  of  ager  publicus^  the  property  of  the  Roman  people,  even 
when  it  had  been  left  de  facto  to  the  disposal  of  private  persons. 
Those  particular  holders,  according  to  the  strict  letter  of  the 
law,  were  not  proprietors ;  they  were  considered  as  having  in 
some  sort  only  the  possession  and  the  usufruct  of  it,  subject  to 
the  revenue  charged  upon  the  land.^  And  therefore  the  land 
in  the  provinces  was  called  poasessiones,  and  not  property.  The 
only  proprietor  was  the  Roman  people.     Therefore  neither  the 

^  "  No8  antcm  possessionem  tantnin  et  nsnm  fractnm  habere  yidemnr."  Gai 
2,  §7. 
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Roman  dominium,  nor  the  operation  of  civil  law  which  sprung 
from  it,  could  have  any  application  to  that  soil. 

4^  At  a  later  period  the  provinces  were  divided  into  pro- 
vincitB  populi  Romani  or  prtedia  stipendiaria,  also  called 
senatorial  provinces,  and  the  provincitB  CtBsaris  or  pradia 
tributoria,^  In  like  manner  the  treasury  was  divided  into  the 
cerariumy  or  treasury  of  the  people  or  senate;  and  the  fiscua,  or 
treasury  of  Csesar.  In  proportion  as  imperial  power  increased, 
that  of  the  people  and  the  senate  declined,  till  ultimately  the 
emperor  was  all  in  all. 


§  V.  THINGS  CONSIDERED  PHYSICALLY  AND 
LEGALLY. 

134.  The  physical  nature  of  things  must  to  a  certain  extent 
be  considered  by  the  legislator.  The  Roman  law  did  not  accu- 
rately classify  things  in  this  respect ;  it  did  not,  however,  alto- 
gether overlook  natural  characteristics. 


Section  XLV. — Movable  Things  {Res  mobiles,  seu  moventes)  or 
Immovable  (Res  Soli,  Immobiles). 

136.  Although  this  distinction  of  things  into  movable  and 
immovable  did  not  form  in  Roman  law,  as  it  does  in  the  French, 
the  fundamental'  basis  of  the  twofold  division  of  things,  it  was, 
nevertheless,  not  without  importance. 

It  arises  as  much  from  the  provisions  of  the  law  as  from  the 
expressions  used  by  jurists;  and  we  find  the  distinction  indicated 
by  Ulpian,  with  the  technical  forms  of  Roman  law  which  are  to 
be  found  also  in  the  fragments  of  several  Other  writers. 

Res  mobiles,  or  res  se  moventes,  or  simply  moventes,  signify 
movable  things,  according  as  they  are  inanimate  or  animate 
objects.* 

»  Gai.  2,  §  7,  and  2,  §  21.  f .  Ulp. ;  48,  17,  6,  §  1,  f.  Modestin. ; 

»  Dig.  21, 1,  1,  pr.  f.  Ulp.    See  also  60,  16,  93,  f.  Cela. ;  Cod.  1,  8,  49,  §  2, 

Vat.  J.  R.  Frag.,  §§  298  and  311 ;  Dig.  const.  Justinian,  etc. 
33,  10,  2,  f.  Fiorentin.;  42,  1,  16,  §  2, 
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Res  qu<B  soli  sunty  or  res  soli,  signify  immovable  things ;'  or, 
as  Ulpian  in  several  places  has  it,  res  immobiles  ;*  and  Justinian, 
in  one  of  his  constitutions,  says,  qucB  immobiles  sunt,  vel  esse  in- 
telligantur  ;^  but  the  same  objects  are  described  more  frequently 
by  the  particular  designations  of  prcBdia,  fundi,  (Bdes. 

Lastly.  There  are  also  things  which,  although  movable  bj 
their  nature,  are  considered,  in  legal  estimation,  as  immovable, 
because,  either  on  account  of  their  adherence  to  an  immovable 
thing  {vincta,Jixd)y  or  on  accoimt  of  their  being  destined  to 
its  perpetual  use  {perpetui  usus  causa),  they  make  a  single 
body  with  it,  and  so  they  are  considered  as  making  a  part^of  it 
and  sharing  its  nature.^ 

136.  Incorporeal  things,  being  mere  legal  abstractions,  were 
neither  movable  nor  immovable ;  nor  did  Boman  law,  as  have 
certain  modem  systems,  ascribe  to  them  either  of  these  attri- 
butes. However  they  might  at  times  be  so  attached  to  an  im- 
movable, as  in  a  certain  sense  to  form  a  part  of  it:  such  was,  for 
example,  the  case  with  servitudes.* 

137.  The  distinction  between  movables  and  immovables^ 
although  less  important  in  Roman  legislation  than  among  the 
modems,  was  nevertheless,  from  the  very  earliest  times,  followed 
by  effects  in  the  relations  of  both  public  and  private  life.^ 

*  Dig.  21, 1,  De  adU.  edict,,  I,  pr.  £.  the  soldier  maj  acquire  indiTidnaUj  the 
Ulp.  morable  booty  he  takes^  bat  not  the 

^  Ulp.,  Meg.,  19,  §§  6  and  8.  soil,  which  becomes  public. 

*  Cod.  7,  81,  De  uiuo,  trat^f.,  conat  8rd.  In  the  time  fixed  for  utncapio. 
Just.  according  to  the  XII  Tables  themseires. 

*  Dig.  19,  1,  13,  §  31,  f.  Ulp. ;  16,  £.  (Ulp.,  JR^g^  19,  §  8;  Gal.  2,  §  42.) 
Ulp.;  17  pr.  and  §§  7  to  11,  £.  Ulp.,  4th.  In  mancipatio,  whether  as  to  the 
etc.  presence  or  as  to  the  quantitj  or  num- 

*  Dig.  18,  1,  De  oontrah.  empt,  47,  ber  of  things  that  could  be  mancipated. 
f.  Ulp.  (Ulp.,  Reg,,  19,  §  6.) 

*  ThefoUowing  enumeration,  to  which  5th.  In  the  ancient  actio  sacrament*^ 
something  could  still  be  added,  will  show  in  the  case  where  immovables  and  things 
that  it  is  erroneous  to  suppose  that  the  incapable  of  transportation,  in  jus,  re- 
distinction  between  movables  and  im-  quired  the  additional  solemnity  of  tho 
movables  did  not  exist  in  Roman  legis^  deductio.  It  is  true  that  this  was  not 
lation.  We  find  this  distinction  clearly  confined  to  the  fact  that  the  thing  was 
recognized : —  absolutely  immovable,  but  extended  to 

1st.  In  the  political  constitution  and  cases  where  the  transport  would  be  at- 

the  communication  of  civil  rights  to  tended  with  difficulty, 

soil.  6th.  In  dower,  according  as  movable 

2nd.  In  the  regulations  on  booty:  or  immovable  dower  was  in  question 
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Section  XL VL— Things  divisible  oe  indivisiblb— Principal 
OR  Accessory. 

138.  I  shall  merely  point  out  those  two  divisions  which  are 
not  considered  by  Boman  jurists  in  the  light  of  a  methodical 
classification,  but  which  are  nevertheless  often  followed  with 
important  effects  in  law. 

1°.  Divisible  things,  which  can  be  separated  into  several 
parts,  either  physically  and  corporeally  {partes  certcB—pro 
diviso);  or  parts  in  a  sense  purely  juridical,  mathematical  and 
intellectual  fractions,  as  one-half,  one-third  {partes  %ncert(B — 
pro  indiviso) ;  *  and  indivisible  things,  which  do  not  admit,  in 
law,  the  idea  of  any  division  or  of  any  part  being  distinct  from 
the  whole.* 

2®.  Principal  things  {res  principales)  and  accessory  things, 
that  is  to  say,  things  forming  a  dependent  and  subordinate  part 
of  the  principal  thing,  called  by  the  Bomans  simply  acce^stone^^ . 
and  with  regard  to  which  Ulpian  laconically  lays  down  the  fol- 
lowing rule,  which,  however,  requires  some  discernment  in  its 
application:  accessio  cedat principalis 

(pradium  dotale).     (Paul,  Sent.,  2,  as  being  a  part  of  them  whether  bj  ad- 

tit  21 ;  Gal.  2,  §  63.)  herence  or  destination.    (See  the  title 

7th.  In  the  Uieory  of  theft,  which  the  De  actionibus  empti  et  venditi  (Dig. 

jarists  declare  cannot  be  applied  to  im-  19, 1),  and  the  Tarions  titles  Ve  legatU 

moTables.     (Gai.  2,  §  51 ;  Dig.  47,  2,  (Dig.  book  30,31, 32;,  in  which  a  great 

25,  pr.  f.  Ulp.)  number  of  fragments  haye  a  reference 

8th.  In    the    interdict    ninihif    for  to  that  question.) 

movables,  being  quite  different  from  12th.  In  legacies,  when  the  testator 

the  interdict  nti  possidetu^  for  the  im-  has  bequeathed  his  moTables,  and  when 

movables.    (Gai.  4,  §§  149  and  150;  the  question  is  to  determine  what  is 

Paul,  Sent.f  5,  6,  §  1 ;  Instit.  4,  15,  4.)  comprised  in  such  a  legacy.    (Dig.  50, 

9th.  In  real  servitudes,  which,  from  16,  93,  f.  Gels. ) 

the  very  nature  of  things,  apply  to  *  Dig.  50,  16,  26,  §  1,  f .  Paul ;  7,  4, 

immovables,  and  cannot  exist  in  refer-  25,  f.  Pomp. ;  8,  2,  86,  f .  Papin. ;  45, 

ence  to  movables.  3,  5,  f.  Ulp.;  6,  1,  8,  f.  Panl;  8,  4,  6, 

10th.  In  several  cases  in  which  the  §  1,  f.  Ulp. 

law  prescribes  the  sale  of  movables  be-  •  Dig.  8,  1,  17,  f.  Pomp.,  Predial 

fore  that  of  immovables;  for  instance,  servitwdes;  21, 2, 65, f.  Papin.,  Pledge. 

in  the  case  of  pledges.    (Dig.  42,  1, 15,  See  45,  1,  2,  §§  1  et  seq.,  f.  Paul. 

§  2,  f.  Ulp. ;  48, 17, 6,  §  1,  f.  Modestin.)  »  Dig.  34,  2,  19,  §  18,  f.  Ulp.     V. 

11th.  In  sales  and  in  legacies,  when  Dig.  22,  1,  De  nsnrU  et  fruetihtt  et 

the  question  is  to  determine  what  fol-  oavsis  et  omnibus  aecestUmihns, 
lows  the  immovables  sold  or  bequeathed. 


S  S 
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Section  XL VII. — Genus  and  Species — Things  which   arb 

DETERMINED  BT  WEIGHT,    BY  NUMBER  OR   BT  MEASURE   {qum 

ponderCf  numero,  mensurave  constanty—OF  so  called  lies 
fungihiles — Things  qucB  ipso  usu  consumuntur;  qum  in  abusu 
continentur, 

139.  It  is  an  important  distinction^  and  one  which  often 
recurs  among  Boman  jurists^  whether  a  thing  is  described  in 
law  gcnericallj,  as  a  slave^  a  horse,  some  wine,  some  oil  of  a 
certain  quality,  or  by  its  very  individuality,  as  such  a  horse, 
such  a  slave,  the  wine,  the  oil  contained  in  such  a  vase.  In 
the  former  case,  the  Bomans  called  the  thing  gtnus^  a  kind,  in 
the  latter  species ^  a  species ;  that  is  to  say,  an  individual  thing, 
an  ascertained  object.*  This  distinction  is  attended  with  im- 
portant consequences  as  to  the  nature,  the  extent  and  the  loss 
of  the  rights  relative  to  the  object."  It  can  be  applied  even  to 
coined  money,  as  a  certain  sum  of  money,  or  the  money  enclosed 
in  a  certain  box  ;'  and,  inversely,  even  to  the  soil,  as  being  so 
many  measures  of  land  in  a  certain  territory  or  a  certain  q)ot. 

140.  It  is  evident,  in  the  first  place,  that  a  thing  considered 
in  genere  is  only  determined  by  number,  by  weight  or  by 
measure  of  the  fixed  kind  and  quality ;  whilst  that  which  is 
considered  in  specie  is  appreciated  by  its  kind,  by  its  very 
individuality. 

There  are  things  which,  by  their  very  nature,  are  commonly 
appreciated  in  the  first  manner ;  such  as  wine,  oil,  wheat,  money, 
metals.  The  Romans  designated  them  by  these  expressions: 
qu(B  pondercy  numeroy  mensurdve  constant^  There  are  others, 
on  the  contrary,  which  are  generally  appreciated  by  their  indi- 
viduality as  being  certain  things  of  their  kind ;  such  are  slaves, 
horses,  movable  instruments,  fields,  &c.  But  it  is  a  very 
fi^quent  error  to  confound  custom  with  right.  We  have  just 
seen  that  both  these  classes  of  objects  can,  according  to  tbe 
intention  of  the  parties,  be  considered  either  one  way  or  the 
other,  either  in  conformity  with  or  in  exception  to  their  ordi- 

»  Dig.  45, 1,  De  verl.  obli^.,  54,  pr.  »  Dig.  30,  1,  De  U^at,,  80,  §  6,  f. 

f.  Julian.  Ulp. 

•  For  example,  Dig.  45,   1,  87,  f.  *  Inst.  3,  14,  pr. ;  Dig.  12,  1,  De  reh. 

Tanl.  ered,,  2,  §  1,  f.  Paul. 
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nary  nature,  provided  that  nature  is  not  absolutely  repugnant 
to  it. 

141.  It  is  evident,  in  the  second  place,  that  things  considered 
in  genere  may  be  used  and  interchanged  one  for  the  other.  It 
does  not  matter  which  is  given,  provided  it  is  of  the  same 
quality  and  quantity  {in  eadem  qualitate  et  quantitate),  since 
it  is  to  be  appreciated  only  by  number,  weight  or  measure. 
Whilst  the  thing,  considered  as  species  {species),  is  to  be  used 
and  to  be  given  individually ;.  any  other  is  neither  the  same  nor 
the  equivalent.  Paul  has  said,  speaking  of  things  of  this  kind, 
"/w  genere  suo  magis  recipiunt  functionem  per  solutionem,  qiiam 
specie"^  Hence  has  sprung  the  distinction  between  res  fungi- 
biles  and  res  non  fungibiles,  a  barbarism  which  belongs  neither 
to  the  law  nor  to  the  language  of  the  Romans**  It  is  clear  that 
the  distinction  agrees  completely  with  that  between  genus  and 
species. 

142.  Lastly,  there  is  a  class  of  things  which  the  Romans 
described  as  qu(B  ipso  usu  consumuntury^  which  are  consumed 
in  using,  or,  as  Cicero  and  Ulpian  say,  qu<B  in  abusu  conti- 
nentur,^  in  opposition  to  those,  quorum  salva  substantia  utendi 

frtLendi  potest  esse  facuUaSy^  from  which  it  is  possible  to  derive 
service  though  preserving  their  substance. 

The  former  class  is  ordinarily  considered  in  genere,  and  it  is 
in  the  nature  of  objects  of  this  class  to  be  capable  of  being  sub- 
stituted for  one  another,  since  they  are  generally  utilized  only 
by  their  destruction.  The  owners,  however,  might  have  consi- 
dered them  otherwise,  as  ascertained  objects  for  every  purpose 
for  which  they  might  be  used  without  their  being  destroyed, — a 
rare  occurrence,  it  is  true,  nevertheless  it  is  a  possible  case.^ 
So,  on  the  other  hand,  things  which  are  not  consumed  by  use 
might  be  treated  by  the  parties,  for  some  exceptional  purpose, 

'  Dig.  12,  1,  2,  f  1,  f.  Panl.  Abnsns  from  ahiitor,  to  consame  bj 

*  Res  fungibiles  are  defined  as  things      the  nsing,  exhaust, 
which  can  be  used  by  snbstitation,  that  *  Ulp.,  Reg.,  24,  §  26. 

is,  one  for  another,  qtmrnm  una  vice  '  Dig.  13,  6,  4,  f.  Gai. ;  16,  3,  24,  f. 

alterivs  fungitur,  Papin.;  80,  1,  80,  §§  6  and  84,  §  4,  f. 

»  Instit.  2,  4,  §  2.  Ulp. ;  45, 1,  37, 1  Paul. 

*  Cic,  Top.,  50 ;  Ulp.,  Reg,,  24,  §  27. 

ss  2 
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as  things  that  are.     The  question  therefore  is,  was  the  object  in 
question  regarded  in  genere  or  in  specie  f 


§  VI.  IN  RELATION  TO   THEIR  COMPOSITION  OR 
AGGREGATION. 

Section  XL VIII.  —  A  particular    Thing  (Res  singularis)-^ 
(Rerum  universitas), 

143.  This  distinction  is  given  to  us  with  some  details  bj 
Pomponius.  "  There  are  three  classes  of  things,*'  he  says ; 
'^  one  which  is  self-contained,  as  in  a  single  being  {uno  spiritu), 
which  the  Greeks  name  ^w/xevov,  that  is  to  say,  unique  {unitum), 
such  as  a  man,  a  tree,  a  stone  and  other  similar  objects."  Th<»e 
objects  are  generally  called,  in  Boman  law,  by  ail  the  jurists^ 
res  singularesy  individual,  particular  things. 

"  The  other,  which  is  formed  of  various  adherent  bodies^ 
connected  together  {ex  contingentibus\  and  which  are  called 
(ruyi9|Xfk£yov,  that  is  to  say,  connected  (connexurn) :  such  are  aa 
edifice,  a  ship,  a  cupboard,  composed  of  stones  or  of  planks 
connected  together."  We  sometimes  find  these  different  objects 
called  in  the  text-books  universitas,^ 

The  third  class  consists  of  various  distinct  objects,  separated 
from  one  another  {ex  distantibus),  but  united  together  under 
the  same  name  {uni  nomini  subjectd)^  as  composing  a  single 
whole.'  Such  are  a  flock  (grex)y  either  of  oxen  {armentum), 
or  of  horses  {equitium\  or  of  slaves,  comedians  or  a  chorus, 
which  comic  poets,  in  their  prologue,  always  speak  of  as  our  flock 
(grex  noster) :  such  are,  again,  a  shop  furnished  with  its  goods 
(taberna) ;  a  cellar  with  its  barrels,  its  bottles  and  its  amphor€B; 
a  &rm  with  its  working  instruments  {fundus  instructus  ;  cum 
instrumento).^  This  class  of  things  is  always  expressed  in 
Roman  law  as  rerum  universitasy  or  simply  universitas.  It  is, 
definitively,  a  quantity,  an  aggregation  of  distinct  things,  united 
under  the  same  name. 

*  Dig.  10,  2,  80,  f.  Modest ;  41,  2,  of  Pomponins  which  we  haye  partially 
30,  pr.  f.  PauL  qnoted  in  the  text. 

•  Dig.  41,  3,  80.    It  is  the  fragment  »  Dig.  7,  1,  70,  §  3,  f.  Ulp. ;  21,  1, 

84,  f.  Afr. 
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Among  these  aggregations,  there  are  some  which  exist,  not 
physically  and  in  fact,  but  in  law ;  which  can  embrace  in  their 
entirely,  not  only  material  objects,  but  incorporeal  things,  active 
or  passive  rights :  such  are  the  peculium^  either  of  the  slave,  or 
of  the  son  of  the  family ;  the  dos,  and,  above  all,  the  inheritance 
which  comprises  the  entire  corpus  of  the  goods  and  of  the 
rights  left  by  the  deceased.  These  things  are  essentially  uni- 
versitas.^ 

144.  In  short,  we  distinguish  between  individual  or  par- 
ticular things  (res  sinffulares),  and  the  universality  of  things 
{rerum  universitasy  or  simply  universitc^),  an  expression  which 
in  law  is  open  to  latitude  or  may  be  restricted. 

The  legal  effects  resulting  from  these  different  classes  of  things 
are  important. 


ARTICLE    THIRD. 


in.  OF  FACTS. 

146.  Here  the  method  of  the  Roman  jurists  almost  com- 
pletely feils  us.  We  are  now  coming  to  a  third  element,  which 
their  system  has  not  realized  or  at  least  properly  classified, 
although  it  is  everywhere  to  be  found  in  law.  We  have  had 
the  subject  and  the  object  of  rights ;  let  us  now  consider  the 
cause,  the  generating  element. 


§1.  COMPONENT  IDEAS. 

Section  XLIX. — Idea  of  Fact. 

1 46.  The  word  factum^  fact  or  act,  from  facer e^  to  make, 
might,  by  its  etymology,  appear  to  be  confined  to  human  acts  ; 

*  Dig.  5,  3,  20,  §  10,  f.  trip. ;  87,  1,  unicersitas  facti^  and  the  latter  w/ii- 

3,  pr.  f .  TJlp. ;  Dig.  43,  2, 1,  §  1,  f .  Ulp. ;  verHtas  juri4.    We  know  that  inheri- 

50,  16,  208,  f.  Afr. ;  Inst.  2,  9,  §  6 ;  tance  is,  besides,  in  certain  cases,  per- 

Dig.  16,  1,  Ve  pecul.f  32,  pr.  f.  Ulp.  sonified.    It  is  the  same  with  the  ^^ci^ 

Commentators  ha?e  called  the  former  liuvi.    Dig.  15,  1,  40      .Marcian. 
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it  is,  however^  accepted  in  legal  as  well  as  ordinary  langaage, 
with  the  Romans  as  with  us,  in  its  widest  sense,  as  designating 
any  event  whatever  which  has  occurred  within  the  scope  of  our 
perceptions.* 

An  act  {factum)  may  be  entirely  independent  of  a  man, 
such  that  he  could  neither  produce  nor  aid  in  producing,  nor 
prevent ;  or  it  may  be  the  result  of  the  direct  or  indirect  co- 
operation of  man,  or,  lastly,  the  immediate  result  of  his  wilL 

The  idea  and  the  word  factum  are  even  applied  to  the  very 
negation  of  the  fact,  as  in  the  case  in  which  a  certain  event 
will  not  occur ;  or  the  omission  or  the  refiisal  on  the  part  of  a 
man  to  act  or  do.^  That  is  what  is  commonly  called  a  negative 
fact 

Lastly,  in  the  same  way  as  law,  by  its  power  of  abstraction, 
creates  persons  and  things  which  do  not  exist  in  nature,  so  it 
sometimes  goes  so  &r  as  to  create  imaginary  &cts  which  have 
no  reality,  and  to  act  as  if  they  had. 


Secticn  L.— The  Subject  op  the  Act. 

147.  The  person  himself  may  be  the  subject  of  the  act: 
for  instance,  his  birth, — from  which  arises  a  fact  of  filiation  for 
one,  of  paternity  or  of  common  origin  as  to  others ;  his  mar- 
riage, the  legal  or  illegal  union  of  one  sex  with  the  other ;  the 
stages  of  a  man's  age ;  his  illness,  changes  in  his  corporeal 
or  moral  organization,  produced  by  nature,  by  accident  or  by 
violence  ;  finally,  his  decease  : 

Or  these  changes  may  affect  things,  for  instance,  their  creation 
or  composition ;  their  embellishments,  amehorations,  deteriora- 
tions, transformation,  subtraction,  loss  or  destruction : 

Or,  lastly,  they  may  bear  on  both  combined,  as  in  the  rela- 
tions of  man  to  things ;  for  instance,  the  occupation,  the  taking 
or  the  loss  of  possession  of  a  thing  by  man. 

All  those  acts,  positive  or  negative,  produced  by  one  cause 
or  by  another,  bearing  on  one  object  or  on  another,  all  intervene 

*  It  can  be  seen  thus  used  by  the  jnrU  etfaeti  ignorantia.  Dig.  22,  6. 
Roman  juriats  in  Uie  whole  title  De  *  Fur  instance.  Dig.  45,  1,  7,  f.  Ulp. 
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in  law,  no  doubt,  with  different  results,  according  to  circum- 
stances, but  always  in  the  same  direction  in  the  same  fimction. 


Section  LL— Acts  cbeate  Rights. 

148.  This  principle  is  an  active  principle.  If  rights  arise, 
if  rights  are  modified,  if  they  are  transferred  from  one  person  to 
the  other,  if  they  are  extinguished,  it  is  always  in  consequence 
or  by  means  of  an  act. 

There  is  not  a  single  right  that  does  not  proceed  from  an  act, 
and  it  is  precisely  from  the  variety  of  acts  that  arises  the  variety 
of  rights. 

149.  Thus  the  labours  of  the  jurist  belong  not  to  the  region 
of  speculation  but  to  the  world  of  fact.  All  facts,  whether  they 
have  relation  to  nature  or  to  dealings  between  man  and  man  in 
political  or  private  life,  are  the  especial  province  of  the  jurist, 
they  are  the  causes  whose  effects  he  traces  in  the  development  of 
rights  and  the  elaboration  of  the  good  and  the  equitable,  which 
act  and  react  on  the  basis  of  facts,  subserving  while  they  con- 
trol their  course  and  character.  It  is  therefore  indispensable 
to  a  logical  consideration  of  every  legal  question  accurately  to 
determine,  either  in  hypothesis  or  reality,  the  notion  of  &ct. 


§  II.  LEGAL  FACTS  OR  ACTS. 
Section  LH.— Idea  op  the  legal  Fact  or  Act. 

1 60.  There  are  certain  acts  whose  special  aim  is  to  establish 
legal  relations  between  persons, — to  create,  to  modify,  to  transfer 
or  to  annihilate  rights. 

The  law,  therefore,  has  by  the  exercise,  so  to  speak,  of  a 
certain  faculty  of  prescience  regulated  and  classified  them,  in- 
dividually in  some  cases,  generically  in  others,  according  to  their 
nature,  their  form  and  their  effects. 

Such  are,  for  instance,  the  manumission  of  slaves,  the  eman- 
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cipation  of  the  sons  of  a  family,  marriage,  adoption,  wills  and 
testamentary  acts,  the  various  kinds  of  contract  and  many  others, 
which  can  only  be  properly  appreciated  by  the  knowledge  of 
the  rights  to  which  they  refer. 

These  are  the  acts  that  we  designate  by  the  general  but  not 
Homan  qualification  of  legal  acts. 


Section  LIII.— The  Form  of  legal  Acts. 

161.  The  number  and  the  quality  of  the  auxiliary  persons 
who  are  to  concur  in  the  legal  act,  the  time  and  the  place  where 
it  is  to  occur,  the  words  which  must  be  pronounced  in  it,  the 
gestures  and  exterior  actions  which  must  accompany  it,  the 
writings  or  the  suitable  means  to  preserve  the  remembrance  of 
it,  are  the  elements  which  are  comprised  in  the  idea  of  the  form. 

162.  Certain  legal  acts  have  a  strictly-defined  necessary 
form,  fix>m  which  they  derive  their  validity,  and  without  which 
they  do  not  exist;  and  this  prescription  may  be  confined  to  one 
or  more  of  the  constituent  elements  of  the  form,  or  may  extend 
to  the  whole. 

Other  acts  require  no  specially  prescribed  form.  Provided 
they  tijke  place,  and  are  authenticated,  it  is  sufficient. 

1 63.5With  respect  to  the  former,  to  those  which  have  a  form 
rigorously  prescribed,  there  are  some  in  which  the  state  itself 
must  intervene Jeither  indirectly,  through  the  co-operation  of 
some  magistrate,  or  directly,  in  the  comitia^  replaced  at  a  later 
date  by  the  imperial  power;  there  are  others,  on  the  contrary, 
the  accomplishment  of  which  is  left  to  simple  individuals,  who 
only  ask  the  intervention  of  citizens. 


Section  LFV. — Special  Character  op  the  Bohan  Law  with 
Respect  to  legal  Acts. 

1 64.  Civilization  as  it  advances  has  a  spiritualizing  influence 
on  institutions  as  well  as  on  the  whole  domain  of  human  life:  it 
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disengages  them  from  the  material  and  carries  them  more  and 
more  into  the  region  of  the  immaterial^  and  endows  them  with 
a  soul,  with  intelligence.  This  is  especially  the  case  with  legal 
acts:  they  become,  through  the  influence  of  civilization,  ani- 
mated with  a  mind,  a  will,  intention ;  while  all  that  is  required 
from  the  material  are  the  means  of  demonstrating  and  guarantee- 
ing what  the  will  demands. 

In  the  early  stage  of  ciyilization  human  nature  is  more  closely 
wedded  to  the  material.  The  dominion  of  the  senses,  of  the 
body,  of  physical  impressions,  is  more  powerftilly  exercised  than 
the  intellect.  In  legal  acts  the  predominant  force  is  not  there- 
fore the  mind  or  the  intention,  it  is  the  form ;  for  the  form  is  the 
material,  the  visible  manifestation  of  the  will,  the  corporeal 
element  by  which  thought  is  expressed. 

166.  In  early  stages  of  civilization,  therefore,  men  do  not 
adopt  the  simple  and  easy  method  of  recording  and  transmitting 
the  recollection  of  an  event,  viz.  by  writing :  the  transmission 
must  be  effected  direct  through  other  means.  Even  if  the  art 
of  writing  were  known,  it  would  not  possess  the  confidence  of 
those  who  could  not  appreciate  its  value.  Under  such  a  con- 
dition, therefore,  it  becomes  above  all  most  necessary  that  a 
profound  impression  should  be  made  on  the  mind  through  the 
medium  of  the  senses. 

The  will,  like  every  immaterial  element,  is  not  to  be  discerned 
except  by  its  effects.  It  crosses  thought,  it  comes,  it  disappears ; 
it  is  modified  by  an  instantaneous  process.  If  we  would  enchain 
it,  we  must  clothe  it  with  a  physical,  a  corporeal  existence ;  and 
when  once  the  material  has  been  affected,  the  act  accomplished, 
the  immaterial  will,  so  far  as  regards  that  individual  act,  cannot 
be  recalled  to  its  original  immaterial  condition. 

166.  But  it  is  clear  that  the  material  which  is  to  give  to 
legal  acts  a  sensible  form  will  be  influenced  by  the  prevalent 
and  predominant  idea  of  the  age  or  condition  to  which  they 
belong.  This  idea  will  be  that  of  analogy,  the  predominant 
idea  of  infancy,  whether  in  a  people  or  an  individual.  The 
material  element,  then,  or,  in  other  words,  the  esitemal  actions 
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or  gestures  which  are  to  give  expression  and  form  to  legal  acts 
will  be  firamed  on  the  principle  of  analogy,  in  accordance  with 
the  end  to  be  attained,  with  the  right  which  it  is  wished  to 
create,  to  modify,  to  transfer^  or  to  annihilate,  or  with  something 
having  reference  to  it  in  popular  belie£ 

Thence  the  transition  to  symbol  is  easy,  for  symbol  is  nothing 
but  analogy  clothed  in  corporeal  form  and  expressed  by  action.^ 
But,  besides  this,  these  acts,  these  symbolical  objects  have  often 
been  in  themselves  a  real  element  in  the  act,  and  have  only 
become  fictitious  and  purely  symbolical  through  the  lapse  of 
time.  Thus,  among  the  Romans,  the  scales  and  the  piece  of 
brass  {(bs  et  libra),  vestiges  of  the  primitive  times  when,  for 
want  of  public  money,  metal  was  measured  by  weight,^  became 
symbols  in  the  solemn  sales  of  the  Romans  {nexum,  mancipium, 
mancipatioy  alienatio  per  cbs  et  libram),  and  were  used,  though 
mere  fictions,  in  a  multitude  of  cases  where  the  real  purpose 
was  no  longer  that  of  sale.'  Thus  in  suits  for  claiming  property^ 
rex  vindication  the  manuum  consertio  would  be  the  symbol  of  a 
battle  between  the  two  disputants,  perhaps  the  real  process 
originally;^  the  lance,  hasta,  would  remain  the  symbol  of 
Roman  ownership  among  a  warlike  people,  with  whom  war  was 
eminently  the  means  of  acquisition;  a  rod  {yindictayfestuca) 
would  become,  in  its  turn,  the  symbol  of  the  lanoe,^  and  this 

'  In  M.  Ortolan's  course  of  lectures 
o£  the  years  1889-1840,  on  <'  A  Histo- 
rical Introduction  to  the  Science  of 
comparative  Penal  Leg;i8lationy"  he  has 
shown  what  prodigious  influence  has 
been  exercised  on  we  penal  institutions 
of  European  nations  hj  the  idea  of  ana- 
logy which  is  materialized  in  symbol. 

*  "  Populus  romanns  ne  argcnto  qui- 
dem  signato,  ante  Pjrrhum  regem  de- 
lictum nsus  est.  Librales  (nnde  etiam 
nunc  libella  dicitur  et  dnpondius)  ap- 
pendebantor  asses.  Quare  cbtU  gravis 
poena  dicta.  £t  adhnc  ewpenaa  in  rati- 
onibus  dicunturj  item  impendia  et  de- 
pendere.  Quin  et  militum  stipendia-, 
hoc  est  stipis  pondera;  dispensatores 
libripendes  dicuntur.  Qua  consuetn- 
dine,  in  his  emptionibus,  qua  mancipii 
sunt,  etiam  nunc  libra  interponitur.'' 
Pliny,  Bitt.  natur.,  83,  8.  See  below, 
as  to  mancipation,  tit  ii.,  ImL,  lib.  ii. 
introd.    How  many  words  are  derived 


from  that  custom  of  weighing  metal 
(pendtre\  and  even  in  our  own  times, 
to  esepend,  eapeiue^  stipend. 

*  Thus,  from  mancipation  symboli- 
cally used  are  deduced :  the  enuuicip»- 
tion  of  children;  the  acqmsition  of 
marital  power  over  women;  the  will; 
the  enfranchisement  of  women  from  Uie 
guardianship  of  their  agnates  or  of 
their  patron  (Gal.  1,  (  195);  the  ex- 
tinction of  certain  obligations  (GaL  8, 
§§  173  et  seq.);  the  pledging  of  the 
goods  and  formerly  even  of  the  perwm, 
as  a  guarantee  for  a  debt  {nexmm^  in 
its  most  special  acceptation). 

«  Aul.  GelL  20,  10. 

^  "Fcstuca  antem  utebantnf  quasi 
hsstie  loco,  signo  quodam  josti  dominii ; 
maxime  enim  sua  esse  credebant,  qiue 
ex  hostibas  cepissent :  undein  centum- 
viralibus  jndiciis  hasta  prieponitur." 
Gai.  4,§]6. 
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form  continued  to  be  used  as  a  mere  fiction  in  a  great  number 
of  cases  where  the  real  object  to  be  attained  was  quite  different 
from  that  of  having  a  contest  decided.  Thus  the  glebe  of  the 
field  {gkba\  the  tile  detached  from  the  edifice  {tegula\  we 
see  were  taken  to  the  prsetor  to  accomplish^  bj  these  symbols 
of  the  immovable  property  which  was  the  subject  of  litigation, 
the  formalities  which  in  former  times  were  transacted  on  the 
spot  itself.  Thus  when  the  thirty  curies  no  longer  met,  thirty 
lictors  were  the  symbol  representing  them,  and  certain  legal 
acts  which  ought  to  have  been  done  by  the  comitia  were  done 
before  the  axe  of  the  lictors  instead.  Early  Roman  law  was 
full  of  these  gestures  and  symbols,  which  were  necessary  to 
give  effect  to  legal  acts. 

167«  The  acts,  the  exterior  gestures,  were  accompanied  by 
words,  and  here  we  find  the  same  spirit  prevailed.  These  words 
were  consecrated  formulas,  the  national  language  alone  being 
used :  one  expression  substituted  for  another  would  often  change 
the  effect  of  the  act,  or  would  annihilate  it.  Solemn  interro- 
gations were  addressed  to  the  parties,  to  the  witnesses,  and  to 
aU  who  took  part  in  the  transaction.  Solemn  answers  had  to 
be  given  by  them,  and  all  these  forms,  with  the  words  of  the 
questions  and  answers  spoken  aloud,  were  calculated  to  make  an 
indelible  impression  on  the  minds  of  those  who  took  part  in  and 
witnessed  them.^ 

168.  In  the  early  period  of  the  civil  law  writings  were  never 
used ;  everything  was  done  verbally,  and  the  terms  made  use  of 
were  words  consecrated  and  set  apart  for  that  particular  pur- 
pose. When  in  after  times  writing  came  to  be  used,  it  was, 
with  one  solitary  exception,  introduced  as  a  mere  precautionary 
measure,  the  better  to  fix  the  act  in  the  memory,  but  not  as 
essential  to  its  validity.  Some  time  elapsed  before  the  prsetorian 
law  and  imperial  constitutions  required  parchments,  tablets, 
signatures,  seals  for  wills,  or  insertion  in  the  public  registers. 

*  We  have  retained  the  practice  of      one  of  oar  own  most  important  rites, — 
solemn  interrogation   and  answer  in      marriage. 
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169.  It  is  curious  to  note  the  transformation  which  these 
legal  acts  underwent  in  the  course  of  time.  The  symbol  ceased 
to  be  understood  and  appeared  only  a  ridiculous  hindrance  ;  its 
application  in  judicial  procedure  was  already^  in  the  sixth  century 
of  Rome,  an  object  of  public  hatred  (in  odium  venerunt),  says 
Gaius.^  The  lex  ^butia  and  the  leges  JuUcb  (of  Julius  Caesar 
and  of  Augustus)  suppressed  them  ahnost  entirely.  Cicero  turned 
them  into  ridicule,^  and  modified  ceremonies  and  formulas  for 
wills  became  popular  in  the  time  of  Augustus  {quod  populare 
erat\^  when  Jideicommissa  and  codicils  were  introduced.  The 
system  of  praetorian  administration  successively  mitigated  the 
harsh  consequences  of  subjection  to  forms.  Constantine  II., 
Constans  and  Constantius,  while  admitting  the  necessity  of 
questions  and  answers  and  of  words,  and  permitting  their  use 
to  remain,  denuded  these  words  of  the  sacred  character  with 
which  they  had  been  invested,  and  denounced  them  as  verbal 
snares  laid  to  entrap  people.^  The  Greek  language  rose  to  a 
level  with  the  Roman,  and  the  old  system  was  finally  e&ced 
by  Justinian,  and  legal  acts  were  reduced  to  their  plain  and 
simple  character. 

160.  This  description,  however,  is  by  no  means  exclusively 
confined  to  the  history  of  Roman  civilization.  The  same  phe- 
nomena are  to  be  observed  in  the  history  of  more  than  one 
nation.  We  may  trace  the  same  character  in  the  institutions 
of  several  European  states ;  and  if  we  study  the  times  which  Vice 
calls  the  return  of  the  barbarous  age  we  shall  discover  the  same 
features  there.  This  is  the  principle  upon  which  the  Nea- 
politan philosopher  conceived  the  idea  of  that  never-ending 
cycle  to  which  he  condemned  all  human  a£&irs  {il  ricorso  delle 
cose  umane).  Happily  it  is  but  a  dream,  for  human  nature, 
except  under  an  occasional  impulse  which  turns  it  out  of  the 
direct  path,  pursues  an  onward  course  towards  improvement* 
Its  progress  is  straight  forward,  and  not,  as  the  dream  of  the 
philosopher  would  teU  us,  in  an  ever-recurring  cycle. 

*  Gai.  4,  §  30.  *  **  Juris  formnln,  ancnpatioiie  syU 

'  Cic,  Pro  Murena,  12.  labarnm  insidiantes  cnnctorom  actibas, 

'  Instit.  JosL  2,  23,  1.  radicitos  impatentor."    Cod.  2,  68,  1. 
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Section  LV. — Acts  op  Civil  Law — Acts  op  the  Law  op 
Nations. 

161.  By  the  side  of  the  legal  acts,  regulated  by  the  jus 
civitatis  and  exclusively  adapted  to  the  citizens,  there  were 
some  which  had  for  their  special  object  the  creation,  the  modi- 
fication or  the  extinction  of  certain  rights,  but  which  were 
recognized  as  belonging  to  the^M*  gentium^  or  common  to  all 
men.  These  were  not  restricted  to  the  forms  and  ceremonies 
peculiar  to  the^M*  civitatis.  They  could  take  effect  between 
citizens,  between  strangers  or  between  one  and  the  other  recip- 
rocally. These  were  the  acts  of  which  the  prcBtor  peregrinus 
and  the  presidents  of  the  provinces  took  cognizance. 


Section  LVI. — One  Citizen  could  not  be  represented  by 

ANOTHER. 

•  162.  This  important  principle,  that  the  person  of  one  citizen 
could  not  be  represented  by  another  in  legal  acts,  will  serve  as 
a  key  to  a  great  number  of  the  provisions  of  Roman  law. 

The  chief  of  the  family,  however,  could  be  represented  in 
many  cases  by  his  slaves,  by  the  sons  of  the  family,  by  those 
who  were  under  his  power,  because  they  all  bore  the  same  legal 
persona.^  With  this  exception  no  one  citizen  could  represent 
another. 

163.  In  course  of  time,  however,  this  principle  was  modified, 
and  a  distinction  came  to  be  made  between  acts  under  the  jus 
civitatis  and  those  under  the  jus  gentium.  Expediency  de- 
manded that  transactions  should  be  fiicilitated^  and  performed 
by  means  of  a  procurator  or  business  agent.  And  although, 
strictly  speaking,  the  consequences  of  the  act  devolved  upon 

*  It  was  thns  that  thej  sometimes  the  results  would  he  the  same  as  if  the 
ohviated  the  impossihilitj  of  accom-  chief  himself  had  uttered  the  words, 
plishiug  legal  acts  for  the  chief  of  the  *  Utilitatis  cavsd,  says  Paul,  Sent.^ 
family  when  he  was  infant  (nnahle  to  5,  2,  §  2.    JRutwns  utilitatu,  Imp. 
speak)  :  one  of  his  slaves  would  take  a  SeTerns  aud  Antoninus,  c.  7,  32,  I« 
part  in  the  transaction  and  speak,  and 
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the  actor  himself,  nevertheless,  by  the  aid  of  fictions  and  inter- 
pretation, they  were  reflected  upon  the  principal. 


Section  LVII. — Will,  Consent  (Consensus) ;  Ignorance  (Igno- 
rantia);  Errob  (Error);  Cozenage  (Dolus  bonus.  Dolus 
mains) ;  Violence  and  Feab  (  Ft«,  Metus). 

164.  Legal  acts  necessarily  imply  the  idea  of  intention,  of 
the  will.  It  is  the  spiritual  element  of  the  act,  whereas  the 
form  is  the  material  clothing  of  it, — ^its  physical  manifestation. 

Certain  acts  take  effect  by  the  will  of  a  single  person ;  then 
there  is  only  will  (voluntcu).  Others  require  the  concurrence, 
the  agreement  of  two  or  of  several  wills ;  here  there  is  consent, 
consensus,  from  sentire  cum* 

166.  Hence,  ignorantia,  which  consists  in  the  complete 
want  of  knowledge  of  a  thing  (fi-om  in  privative  and  ffnoscere, 
to  know).  The  want  of  knowledge  has  different  effects,  ac- 
cording as  it  relates  to  law  (ignorantia  juris),  or  to  fiwst  (igno- 
ratiafacti).  The  Digest  devotes  a  title  to  the  examination  of 
these  differences.^ 

Also  error,  which  consists  in  the  false  conception  of  a  thing, 
and  which  can  also  relate  to  law  or  to  &ct. 

Also  dolus,  which  comprises  every  kind  of  cunning,  every 
trick,  that  is  to  say,  every  intentional  alteration  whatsoever  of 
truth  in  facts  or  in  words,  to  lead  another  into  error,  to  in- 
fluence him  in  his  will  and  in  his  acts.  The  Romans  distin- 
guished the  licit  cozenage  (dolus  bonus),  used  for  the  purpose 
of  self-defence,  and  the  illicit  cozenage  (dolus  malus),  com- 
mitted with  the  purpose  of  injuring  another.  The  latter  is 
defined  by  Labeo:  **  Omnis  callidit€u,fallacia,  machinatio  ad 
circumveniendum,  decipiendum  alterum,  adkibitaJ^* 

And,  lastly,  violence  (vis),  which  through  the  menace  of 
injury,  or  through  the  commencement  of  the  infliction  of  it, 
produces  on  the  mind  of  the  menaced  person  fear  (metus)^  and 
thus  acts  as  a  means  of  constraint  on  his  will. 

>  Dig.  22,  6,  De  juris  et  facti  igno-  «  Dig.  4,  3, 1,  §  2,  f.  Ulp. 

rantia. 
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166.  The  maxim  of  the  jus  civile  with  respect  to  legal  acts 
was,  that  in  spite  of  error,  cozenage  or  violence,  if  consent  had 
been  given,  if  the  legal  act  had  been  accomplished  in  its  so- 
lemnities and  in  its  words,  its  effect  was  produced ;  the  right 
was  created,  modified  or  extinguished  in  conformiiy  with  the 
act  that  had  been  accomplished.  But  the  jus  gentium  did  not 
share  in  that  principle  ;  praetorian  law  condemned  the  iniquity 
of  it,  and  by  indirect  means  mitigated  the  otherwise  inflexible 
severity  of  the  materialistic  jus  civile. 


§  m.  ACTS  OTHER  THAN  LEGAL  ACTS. 

Section  LVIIT. — The  Conception  of  Acts  other  than  Legal 
Acts;  the  Principles  which  regulated  their  Conse- 
quences IN  Law. 

167.  A  multitude  of  events  which  have  arisen  or  have  come 
to  pass  in  the  world  of  sense,  without  being  designed  to  create, 
modify  or  extinguish  any  right,  have,  nevertheless,  consequences 
which  often  produce  that  effect,  and  which  it  is  importanfto 
regulate. 

#A11  the  events  in  which  human  agency  takes  no  part  are 
comprised  in  this  category.  Other  events  may  happen  in  which 
human  agency  participates,  but  without  any  operation  of  the 
will ;  and  others,  again,  through  the  will.  Some  are  licit,  the 
others  illicit 

168.  No  one  should  enrich  himself  to  the  detriment  of  the 
rights  of  others.^ 

"  Every  one  is  bound  to  repair  the  wrongs  occasioned  through 
his  fault."* 

'  ".Ture naturae  aeqiiuin  est,  nemincm  •  **  Non  debet  alteri  per  alteram  ini- 

cnm  alteriuB  detrimento  et  injuria  fieri  qna  conditio  inferri.''    Big.  50,  1 7,  74, 

locupletiorem."     Dig.  50,  17,  206,  f.  f.  Papin.    "  Nemo  potest  mntare  con- 

Fomp.;  12,  6,  14,  f.  Fomp.    ''Bono  et  silinm  sanm  in  alterios  injoriam."   lb. 

ieqno  non  conyenit,  ant  Incrari  aliqnem  75,  f.  Pap.    "Natnralis  simnl  et  ciyilis 

cnm  damno  alterios,  ant  damnum  sen-  ratio  snasit,  alienam  conditionem  meli- 

tire  per  alterins  lacmm."    Big.  23,  S,  orem  qnidem  (etiam)  ignorantis  et  in- 

6,  §  2,  f.  Pomp.    <'  Nemo  ex  sno  delicto  Titi  nos  facere  posse,  deteriorem  non 

meliorem  snam  conditionem  facere  po-  posse."    Big.  3,  5,  De  negot.  gett,,  39, 

test.*'    Big.  50,  17,  De  reg.jiir.,  134,  f.  Gai. 
§  1,  f.  Ulp. 
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Those  two  maxims,  which  the  Roman  jurists  give  as  a  for- 
mula on  every  occasion,  and  in  so  many  diflFerent  ways,  and 
which  Ulpian  laconically  sums  up  in  these  terms,  alterum  non 
IcBderCy  suum  cuique  tribuerey  are  the  sovereign  rule  by  which 
most  of  the  legal  consequences  from  like  events  are  regulated. 

To  these  must  be  added  a  third  rule,  which  appears  also 
under  various  forms  in  jurisprudence,  viz.  that  each  individual, 
when  not  affected  by  either  of  the  two  preceding  maxims,  incurs 
the  consequences,  good  or  bad,  of  the  things  or  rights  belonging 
to  him.* 


§  IV.  ELEMENTS  INSEPARABLE  FROM  ACTS. 
Section  LIX. — The  Time  (Dies) ;  the  Place  (Locus). 

169.  The  conception  of  fact  essentially  and  inseparably  com- 
prises two  others :  that  of  time,  a  fraction  of  eternity ;  and  that 
of  place,  a  fraction  of  immensity.  The  place  which  an  act 
occupies  in  duration,  that  which  it  holds  in  space,  each  has  its 
influence  in  the  law. 

1 70.  Time  is  generally  designated  in  the  language  of  Roman 
law  by  the  expression  dies;  for  in  most  cases  it  is  the  day  which 
is  the  legal  measure  of  time. 

The  time  in  which  the  event  has  been  accomplished,  the 
relation  of  position  anterior  or  posterior  of  one  act  with  a  cer- 
tain other  act ;  * — the  time  of  its  duration ; ' — time  in  connexion 
with  the  life  of  persons,  from  the  birth  to  the  death,  which  con- 
stitutes the  various  degrees  of  age ; — the  time  from  which  rights 
begin  to  exist  or  to  be  exerciseable  (dies  a  quo;  a  die;  ex  die), 
that  in  which  they  are  to  expire  (dies  ad  quern;  ad  diem),  which 
constitutes  the  term  (called  also  in  the  Boman  law  dies) ; — the 
time  within  which  the  suit  for  the  recovery  of  rights  can  or 
ought  to  take  place; — time  in  the  sense  of  negligence  in  that 

'  "  SecnDdnm  natnram  est,  commoda  '  For  instance,  the  birth  or  the  de-> 

cnjnsque  rei  earn  seqni  qnem  seqnuntur  cease  of  persons,  or  to  the  right  of  in* 

incommoda."    Dig.  50,  17,  10,  f.  Paul.  heritance. 

**Injnriam  quis  tibi  facta  est,  penes  '  For  instance,  for  acquiring  bj  pre- 

te  manere  qnam  ad  alium  transfeni  scription. 
ceqnius  est."    Dig.  46,  1,  67,  f.  Paul. 
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respect:  all  these  are  so  many  aspects  under  which  the  influence 
of  time  is  brought  to  bear  on  rights. 

With  this,  too,  are  connected  the  old  distinction  of  days  into 
fcLsti  and  nefasti,  the  system  of  calculating  by  working  days, 
that  is  to  say,  reckoning  only  those  during  which  no  physical 
nor  legal  objection  prevented  people  from  acting ;  and  the  sys- 
tem of  calculating  by  consecutive  days,  that  is  to  say,  by  days 
in  their  successive  course,  without  interruption  (tempus  utile, 
dies  utiles;  tempus  continuum ,  dies  continui);  lastly,  the  various 
other  methods  of  reckoning  time,  for  the  mode  of  calculation 
was  not  always  the  same  in  the  different  phases  of  law. 

171.  The  place  {locus)  appears  also,  although  with  less  im- 
portance than  time,  as  an  element  of  law :  thus,  for  instance, 
the  place  of  birth, — the  place  of  the  legal  seat  or  domicile, — the 
place  of  the  corporeal  presence  of  persons, — the  place  of  the 
situation  of  things, — ^the  place  where  certain  rights  can  be  exer- 
cised or  engagements  accomplished, — the  place  where  the  pro- 
cess of  suing  for  them  is  to  be  carried  through. 


§  V.  AUTHENTICATION  OF  FACTS, 

Section  LX. — Proofs  (De  Probationibus). 

172.  It  is  not  sufficient  that  the  acts  should  have  been  done 
in  order  that  the  law  may  be  deduced  from  them:  it  is  neces- 
sary that  the  existence  of  the  fact  should  be  authenticated;  and 
in  case  of  dispute  or  denial  by  interested  parties,  that  the  proof 
should  be  established. 

The  f root  (probatio)  always  consists,  without  any  exception, 
in  an  operation  of  the  reason,  in  a  logical  deduction,  which, 
from  certain  known  facts,  causes  us  to  conclude  the  existence 
of  the  unknown.  The  declarations  of  witnesses  (testes) ;  the 
monuments  {monumenta  ;  from  monere,  to  warn)  ;  the  writings  ; 
the  marks,  signs  or  vestiges  of  all  kinds ;  avowals  {confessio)  ; 
the  oath  (jusjurandum\  are  so  many  facts  which  may  serve  to 

T  T 
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effect  this  purpose^  with  more  or  less  certainty  in  the  deduction, 
or^  as  they  saj^  more  or  less  conclusiyelj. 

173.  To  all  these  methods  of  proof,  the  expression  instru* 
menta,  in  its  most  general  acceptation,  is  applied  in  Roman 
law.*  They  are  either  public  {instrumenta  publico),  or  private 
{privata),  or  even  domestic  {domesticd). 

However,  in  a  more  restricted  sense,  instrumenta  designates 
more  especially  the  writings  made  to  record  the  accomplishment 
of  the  act, — writings  to  which  a  multitude  of  other  names  are 
also  given :  those  of  scripta,  scriptura,  so  called  troaa  the  hand- 
writing itself;  those  of  tabuIcBy  codex y  and  its  diminutive  corfi- 
cilli;  cerce  (tablets  covered  with  wax);  membranes  (parchments) 
chart(B  (papers),  taken  from  the  material  which  bears  the 
writing ;  chirographum  (from  x'V>  ^^^^d>  ^^^  ypafto,  write)  for 
the  writing  emanating  from  the  party  to  the  suit  ;^  syngraphB 
(from  (Tuv,  written,  and  y^a^y  write)  for  the  writings  signed  by 
various  parties  and  delivered  in  different  copies  to  each  of  them  ; 
apochoy  a  receipt  (from  avix^y  to  receive),  and  its  correspond- 
ing expression,  antapocha  (from  avr),  in  exchange  of,  and 
apocha)y  a  declaration  that  the  receipt  has  been  delivered;' 
lastly,  sometimes  the  very  general  name  of  cautio  (from  cctvere, 
to  take  or  give  a  security),  because  the  writing,  as  supplying  a 
means  of  proof,  is  a  security.* 

174.  Often,  when  a  legal  act  has  been  accomplished,  or  even 
when  an  event  other  than  a  legal  event  has  happened,  the  par- 
ties interested  introduce  various  elements  of  proof  which  will 
assist  them  in  authenticating  the  existence  of  the  &ct  which 
has  generated  certain  rights.  It  is  important  not  to  confound, 
in  the  performance  of  legal  acts,  the  formalities  which  thus  in^ 

■  Instrwnientorum  nomine  ea  omnia  f .  ScatoI.  ;  22, 3,  ^,  %  4,  f .  Fan].    We 

aeeipienda  aunt,  quHnu  oauta  imtrui  mnst  take  care  not  to  gire  in  Roman 

potett.    Dig.  22,  4,  Be  fid.  ingtr.,  1,  f,  law  to  the  word  cauti4f  the  special 

PanL  sense  "which  we  give  to  it  in  French 

•  Dig.  2,  14,  47,  §  1,  f.  ScjBYoL ;  22,  law.    It  is  a  tery  general  expresdoo, 
1,  41,  §  2,  f.  Modest  which  applies  to  erery  securitj,  to  evciy 

'  Cod.  i,  21,  J)ejideinttr.,  19,  const      guarantee  given  bj  one  party  to  the 
Jnstinian.  other. 

*  Dig.  2, 14,  2,  $  1,  f.  Paul ;  47,  $  1, 
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tervene  for  the  sake  of  precaution,  for  the  proof  only  {ad  pro- 
bationern)y  without  their  being  necessary  for  the  existence  of 
the  act  (save  and  except  the  difficulty  of  proving  the  existence 
of  it),  with  the  essential  solemnities,  the  performance  of  which  is 
indispensable  to  the  validity  of  the  legal  act,  and  without  which 
that  act  would  not  take  effect. 

176.  The  question  of  determining  on  whom,  in  case  of  un- 
certainty or  of  denial  of  a  feet,  the  burden  of  proof  lies,  is  one 
of  the  most  important,  and  often  of  the  most  delicate,  in  law.  It 
is  governed  by  this  general  principle,  that  it  is  for  him  who 
asserts  that  a  &,ct  has  created,  modified  or  extinguished  some 
right,  to  prove  the  existence  of  that  fact  For  a  fact  is  in 
reality  nothing  but  a  change  in  the  state  of  the  world  of  our 
perceptions.  It  is  therefore  for  him  who  pretends  that  there  has 
been  a  change,  that  something  new  has  occurred,  and  conse- 
quently that  the  status  quo  ante  of  rights  has  been  interfered 
with,  to  prove  it;  otherwise  matters  remain  as  they  were. 


Section  LXI. — Presumptions  {De  Prcesumptionibus). 

176.  Presumption  (prcB-sumere^  to  take  beforehand)  is  the 
adoption  of  a  conclusion  from  certain  facts  known  as  hypothe- 
tical before  the  conclusion  is  positively  proved  or  shown  to  be 
true.  In  an  act  of  reasoning  of  this  kind,  it  is  evident  that 
law  cannot  ground  its  conclusion  on  the  basis  of  particular  facts 
which  have  not  yet  happened;  but  it  grounds  it  on  general 
facts,  or  on  those  which  generally  occur  or  almost  always  occur. 
It  is  an  act  of  reasoning  firom  general  to  particulars,  or  in- 
duction. 

177.  In  certain  cases,  law  establishes  that  induction  so 
firmly  that  it  will  not  allow  it  to  be  affected  by  any  individual 
fefCt.  Such,  for  instance,  as  the  maxim.  Res  judicata  pro 
veritate  accipitur^ — or  the  rule  which  expels  firom  the  family, 
as  not  belonging  to  the  husband,  the  child  bom  more  than  ten 

»  Dig.  60,  17,  De  reg.jur.,  207,  f.  Ulp. 
T  T  2 
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months  after  the  death  of  the  latter.*  There  are  also  other 
cases.*  It  is  this  presumption  which  the  commentators  have 
called^  in  barbarous  Latin  which  never  belonged  to  Koman 
law,  PrcBsumptio  juris  et  dejure. 

In  other  cases^  where  law  makes  its  induction,  it  allows  more 
or  less  latitude,  that  is  to  say,  it  permits  the  parties  concerned  to 
question  the  soundness  of  the  induction  on  grounds  peculiar  to 
the  particular  fact,  so  as  to  show  that  the  conclusion  in  the  case 
in  question  is  not  correct.*  It  is  this  presumption  that  the 
commentators  have  called,  again  on  their  own  sole  authority, 
Prcesumptio  juris  tantum.  It  throws  the  burden  of  the  proof 
on  him  against  whom  the  presumption  exists. 

178.  We  can  now  see  that  presumption  consists  in  a  mental 
operation  of  the  same  kind  as  proof:  it  is  aJwajrs  the  conclusion 
drawn  from  known  facts  to  an  unknown  feet.  Only,  in  the 
presumption,  the  conclusion  is  adopted  before  actual  and  positive 
proof,  and  by  way  of  induction  from  the  general  to  the  par- 
ticular, independently  of  any  examination  of  the  details  of  those 
particular  facts  which  are  in  question.  We  can  also  see  how 
erroneous  it  would  be,  yielding  to  ideas  conveyed  by  expres- 
sions commonly  in  use,  to  imagine  presumption,  in  the  lan- 
guage of  law,  as  inferior  to  proof,  and  as  having  less  force  or 
less  certainty  than  proof:  it  is  indeed  superior  to  it,  and  some- 
times prevails  against  it. 

179.  Presumptions — that  is  to  say,  those  conclusions  or 
deductions  which  are  drawn  by  a  process  of  probable  reasoning, 
as  the  result  of  experience,  from  something  which  is  taken  for 
granted — were  not  classified  by  the  Koman  jurists,  nor  were 
they  treated  differently  from  other  forms  of  proof. 

>  Pig.  38,  16,  De  suU  et  legit.,  3,  natus  estJtutvmetse'*.(Dig,  1,  6, 12 

§  11,  f.  Ulp.  f.  Paul  and  38, 16, 8,  §  12,  f.  Ulp.).  And 

*  For  instance,  Inst.  3,  21,  and  Cod.  for  the  case  of  the  absence  of  the  ha»- 

4,  80,  14,  const.  Just.,  for  the  exception  band  (Die.  1,  6,  6,  f.  Ulp.) ;  for  the 

non  numerate pecunia,  delivery  ot  the  title  to  the  debtor  (Dt^. 

'  For  instance,  the  various  presump-  2,   14,  2,  §  1,  f.  Paul);  for  the  title 

tions  relative  to  filiation:  **  Pater  is  beingerased(Dig. 22,  3,24, f. Modest); 

est  quern  nuptia  dentonstrant"  (Dig.  for  the  presumed  intention   of   com- 

2, 4, 6,  f.  Paul).    **  Credendum  est  eum  prising  his  heirs  in  his  acts  (22,  3,  9,  f . 

qui  ex  justis  nvptiis  septim4>  mense  Cels.). 
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180.  The  whole  of  this  subject,  that  is  to  say,  all  that  has 
reference  to  the  authentication  of  facts,  has  occupied  the  closest 
attention  of  jurists.^ 


Section  LXn. — Doubtful  Facts  {De  Rebus  dubiis). 

181.  Lastly,  there  are  cases  in  which  facts  are  surrounded 
with  doubts  difficult  of  solution. 

Doubts  may  arise  with  regard  to  the  intention  or  to  the  expres- 
sions, especially  in  cases  where  parties  are  not  bound  by  precise 
formulas,  and  there  is  some  uncertainty  as  to  the  interpreta- 
tion. 

They  may  also  arise  with  regard  to  events.  And  sometimes 
the  circumstances  may  render  it  necessary  to  settle  the  matter 
one  way  or  another,  however  great  the  uncertainty.  In  such 
cases,  the  law  itself  may  provide  a  solution ;  and  this  it  will  do, 
not  so  much  because  the  solution  it  oflfers  is  probably  the 
correct  one,  as  because  it  is  indispensably  necessary  that  a  solu- 
tion should  be  foimd,  and  humanity  or  benevolence  or  expediency 
demands  it.* 

Roman  jurists  have  exercised  their  ingenuity  on  a  vast 
number  of  cases  of  this  kind.' 


§  VI.  FICTIONS  (FicHones  Juris). 

Section  LXIII. — Fictions  op  the  Civil  and  op  Pretobian 

Law. 

183,  As  law  creates  persons  and  things  which  do  not  other- 
wise exist,  so  it  creates  abstractions,  or  fects  purely  imaginary, 
and  deduces  £rom  them  rights  just  as  if  those  facts  reaUy 

>  Dig.  22,  8,  I>e  prohationihus  et  the  cases  of  persons  having  relatiye 

prcemmptionibus ;  4»  De  fide  imtrur-  rights  dependent  on  the  decease  of  one 

mentorum;   6,  De  tettibns;  42,  2,  De  or  the  other,  where  they  both  die  with- 

con/estis;  12,  2,  De  jurejurando  sive  ont  its  being  possible    to   determine 

volvntariOf  tire  neoettario,  Hve  jttdi-  which  of  the  two  died  first.    Dig.  34, 

ciali.    And  the  corresponding  titles  in  6,  9,  §  4,  Tryph. ;  16,  pr.  f.  Marcian ; 

the  Code  of  Jnstinian.  22,  f .  Javol. ;  23,  f .  Gai. 

*  Sach  are,  with  minor  distinctions,  '  Dig.  34,  5,  De  rebus  dubiis. 
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existed.  These  are  what  the  law  calls  fictions,  and  the  Roman 
system  of  jurisprudence  is  full  of  them,  some  belonging  to  civil 
law  itself,'  but  most  of  them  purely  imagmarj  conoeptiona 
of  the  praetorian  law.  And  the  commentators,  outvying  both, 
have  set  up  hypothetical  fictions,  which  had  no  existence  in 
fact.« 

183.  The  use  of  these  fictions  generally  was  to  bridge  over 
the  interval  between  the  harshness  and  severity  o{  the  jus  civile 
and  the  more  equitable  and  philosophical  system  of  praetorian 
law,  or  to  extend  the  operation  of  the  civil  law  to  cases  which 
were  beyond  the  reach  of  its  provisions,  or  to  cancel  the  operar 
tion  of  the  law  when  its  results  were  deemed  to  be  too  harsh. 
The  inventive  faculty  was  called  in  and  fifccts  were  imagined 
and  then  acted  on  as  if  they  really  existed. 

It  was  the  praetor  especially,  whose  efforts  were  incessantly 
directed  to  reconciling  the  requirements  of  civilization  with  the 
system  of  primitive  law,  who  had  resort  to  this  expedient.* 

1 84.  In  brief,  and  independently  of  this  peculiar  usage  which 
forms  a  characteristic  trait  of  Koman  law,  fictions,  or  the  legal 
supposition  of  facts,  are  nothing  but  a  laconic  method  of  assign- 
ing certain  qualities  or  properties  to  given  situations ;  the  law 
saying, — such  are  your  rights,  we  assume  certain  facts.* 

The  domicile,  or  the  legal  dwellingplace  of  a  person  for  the 
exercise  or  for  the  application  of  certain  rights,  is  nothing  else, 
especially  in  our  legislation,  than  a  fact  of  this  nature ;  that  is 
to  say,  a  fact  of  pure  legal  creation. 

>  Snch  are  ihoee  mentioned  in  a  pa»-         >  For  instance,  he  at  times  assumed 

sage  of   the  Institutes  of  Gains,  of  the  neoessarj  qualifications  in  the  heir 

which  howerer  there  is  a  whole  page  (Gai.  4,  $  34),  the  ntvcapi4f  complete 

of  the  MS.  missing,  leaving  nothing  (GaI  4,  §^36),  or  incomplete  (Inst  4, 

but  two  paragraphs.  6,  $  6),  the  status  of  citizen  or  per^- 

*  Thus   neither  the  poftUminium,  grimu  (Gai.  4,  §  87),  a  deminutia 

nor  even    the  provisions  of   the  Use  capitU  as  non-existing,  whereas  in  fiact 

Cbmelia,    which    the   commentators  it  did  exist  (Gai.  4,  §  88)— whence 

generallj  c9\\fietione$  legu  ComeluBy  those  actions  styled  ^^t^w9  etetianes, 
were   ever   mentioned  as  fictions   in         ^  For  instance,  the /w«^^t«iif»t«s»  and 

Roman  law.  the  lex  Cornelia, 
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CONCLUSION  OF  THE  FIRST  PART. 

Section  LXTV. — Creation  op  Rights. 

186.  We  have  thus  all  the  elements  indispensable  to  the 
creation  of  rights.  We  have  the  active  and  passive  subject,  in 
the  persons;  the  object,  in  the  things;  the  efficient  cause,  in  the 
act. 

To  every  situation,  to  any  combination  of  those  three  elements, 
let  us  apply  either  the  idea,  the  good  and  equitable  {jus,  ars 
boni  et  CBqui),  or  the  positive  notion  of  what  is  ordained  by  law 
(Jus,  lexy  quodjussum  est),  and  we  shaU  have,  as  consequences, 
immediate,  and  varying  in  each  case  according  to  the  circum- 
stances, rights  {jura);  that  is  to  say,  the  conditions  and  advan- 
tages conferred  by  law. 

186.  Thus  it  is  law  {jus),  taken  in  its  first  acceptation, 
according  to  the  consciousness  of  what  is  good  and  equitable, 
or  the  authority  of  what  is  ordained,  which,  applied  to  the 
combination  of  those  three  elements,  the  persons,  the  things, 
the  acts,  gives,  as  a  consequence,  the  rights  {jura) ;  taken  in 
the  second  acceptation  of  the  word,  as  effects,  as  results. 


PART  II. 
Rights  and  Actions. 

ARTICLE  FIRST.— RIGHTS. 

Chapter  I. 
Geneilal  Classification  op  Rights. 

Section  LXV. — Personal  Rights  ;  Real  Rights  (a  Classifica- 
tion NOT  ADOPTED  IN  THE  RoMAN  Law). 

187.  Right  is  any  faculty  that  a  person  has  to  do,  to  omit, 
or  to  exact  something. 
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Roman  jurisprudence  did  not  recognize  any  general  division 
of  rights.  That  which  is  now  commonly  received,  however, 
though  not  belonging  to,  was  derived  firom  Koman  law. 

Rights  are  divided  into  personal  and  real  rights. 

We  accept  this  division,  because  it  is  exact,  provided  it  is 
well  defined. 


Section  LXYI. — Idea  of  Personal  and  of  Real  Rights. 

1 88.  Leaving,  for  a  moment,  Roman  traditions,  if  we  con- 
fine ourselves  to  pure  reason,  the  following  notions  appear  to  be 
forced  upon  us. 

No  right  exists  except  fi:om  one  person  to  another:  every 
right  has,  therefore,  necessarily  one  active  subject,  and  one  or 
more  passive  subjects ;  which,  whether  active  or  passive,  can 
only  be  persons.    In  that  respect,  all  rights  are  therefore  personal. 

Every  right,  besides  the  active  and  passive  subject,  has,  more- 
over, and  necessarily,  an  object,  which,  in  its  widest  sense,  is 
designated  a  thing.  Every  right  has,  therefore,  a  thing  for  its 
object ;  and,  in  that  respect,  every  right  is  real. 

Therefore,  every  right,  without  any  exception,  is  at  once 
personal  as  to  its  active  as  well  as  passive  subject,  and  real  as 
to  its  object. 

189.  But  the  mode  in  which  persons  as  subject,  active  or 
passive,  or  things  as  object,  can  appear  and  act  in  the  right, 
assumes  two  very  distinct  phases. 

Every  right,  if  we  go  to  principles,  is  summed  up  in  the 
faculty  which  the  active  subject  has  to  exact  something  fix>m 
the  passive  subject ;  now,  the  only  thing  which  it  is  possible 
immediately  to  exact  fi-om  a  person  is,  that  that  person  should 
do  or  abstain  from  doing  something,  that  is  to  say,  action  or 
inaction.  It  is  to  this  that  every  right  is  reduced.  This  neces- 
sity for  the  passive  subject  to  do  or  to  abstain  firom  doing  some- 
thing is  what  is  called,  in  legal  language,  an  obligation.  Every 
right,  therefore,  without  exception,  if  we  go  to  principles,  con- 
sists in  obligation. 
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190.  But  these  obligations  are  of  two  sorts :  the  one  general, 
which  affects  the  community,  and  which  consists  in  the  neces- 
sity of  leaving  the  active  subject  of  a  right  alone,  to  let  him 
derive  the  advantages  to  which  his  right  entitles  him,  without 
let  or  hindrance.  It  is  a  general  obligation  to  abstain  from 
interference.  This  obligation  exists  in  every  case  of  right.  No 
one  has  any  business  to  interfere  with  another's  enjoyment  of  a 
right.  It  may  be  said,  that  in  every  right  there  is  always,  on 
one  side,  the  active  subject,  to  which  the  right  belongs,  and,  on 
the  other  side,  the  community  at  large,  which  is  bound  to  ab- 
stain from  interference  and  to  allow  him  to  whom  the  right 
belongs  to  act  and  enjoy  it  and  to  draw  from  it  aU  the  advantage 
he  can. 

191.  But  though  this  general  obligation  exists  in  the  case  of 
every  right,  there  are  some  cases  where  it  is  the  only  obliga- 
tion, that  is,  that  the  right  confers  on  the  active  subject  of  it  the 
faculty  of  deriving  all  the  advantage  he  can  from  it  directly, 
without  any  other  obligation  than  that  which  exists  in  the  com- 
munity to  abstain  from  interference. 

There  are  cases,  on  the  contrary,  in  which,  besides  this 
general  obligation,  the  right  confers  on  the  active  subject  of  it 
the  &culty  of  making  another  person  do  some  act,  as  to  give, 
to  supply,  to  do  something;  or  to  abstain  from  doing,  or  to 
suffer  or  to  let  a  certain  thing  be  done.  In  this  case  the  passive 
subject  of  right  is,  so  to  speak,  double  ;  there  is  the  conununity 
under  an  obligation  to  abstain  from  interference,  and  the  indi- 
vidual under  an  obligation  to  do  or  to  abstain  from  doing  some- 
thing. Either  because  this  truth  has  not  been  clearly  perceived, 
or  because  as  it  existed  in  the  two  cases  of  the  community  and 
the  individual,  men  have  not  been  at  the  pains  to  note  the  dif- 
ference, we  have  adopted  the  habit  of  looking  on  the  obligation 
as  a  single  one,  binding  the  whole  community;  and  so  the 
difference  which  exists  between  the  two  cases  has  been  explained 
as  follows. 

In  the  former  case,  that  of  the  community,  there  exists  no 
person  who  is  individually  the  passive  subject  of  a  right ;  so 
that  in  analyzing  this  right,  only  one  person  is  to  be  found 
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(apart  from  the  community  in  general  bound  to  non-inter- 
ference), and  the  thing  which  is  the  object  of  the  right.  Thia 
is  the  right  which  has  been  denominated  "  real." 

In  the  latter  case,  there  exists,  besides,  a  person  indiyiduafly 
the  passive  subject  of  a  right,  that  is  to  say,  the  man  against 
whom  the  right  is  personally  exercised.  Here  we  have  (again 
setting  aside  the  community  in  general,  bound  to  non-inter- 
ference) a  person  the  active  subject,  another  person  the  passive 
subject,  and,  thirdly,  a  thing  the  object  of  the  right.  This  is 
the  right  which  has  been  called  ^^  personaL" 

192.  To  sum  up,  a  personal  right  is  that  in  which  a  person 
is  individually  the  passive  subject  of  it- 

A  real  right  is  that  in  which  no  person  is  individually  the 
passive  subject  of  the  right. 

Or,  in  other  terms : — 

A  personal  right  is  that  which  gives  the  faculty  of  individu- 
ally obliging  another  to  do  or  to  abstain  from  doing  something. 

A  real  right  is  that  which  gives  the  faculty  of  deriving  ad- 
vantage from  a  thing. 

In  both  cases  we  may  leave  out  of  the  question  the  commu- 
nity in  general,  boimd  to  non-interference. 

193.  The  definition  thus  given  is  wide:  all  rights,  without 
any  exception,  in  whatever  manner  they  may  be  acquired^ 
exercised  or  sued  for  at  law,*  and  whatever  may  be  the  corpo- 
real or  incorporeal  thing  which  is  the  object  of  them,*  come 
tmder  one  category  or  the  other. 

It  is  not  an  arbitrary  definition,  but  one  which  necessarily 
emanates  from  the  nature  of  things;  it  is  subject  to  no  cluuige, 
and  reproduces  itself  inevitably  in  every  legislation. 

194.  It  is  an  error  to  imagine,  however,  that  personal  rights 
do  not  exist  in  a  community,  in  relation  to  all  men,  as  well  as 
real  rights.     If  another  man  owes  me  money,  the  thing  is  true, 

^  For  example,  both  those  who  had  are  connected  with  the  condition  of 

an  actio  and  uiofie  who  were  protected  man,  with  his  moral  of  corporeal  indi- 

by  an  exceptio.  yiduality. 

''  As,  for  instance,  the  rights  which 
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not  only  as  regards  the  debtor,  but  as  regards  all  other  men. 
My  right  as  a  creditor  has  an  existence,  and  is  a  part  of  my 
fortune  as  such  in  relation  to  other  men:  ^  it  will  be  protected, 
if  necessary,  should  a  third  party  attempt  to  deprive  me  of  it.* 
But,  besides  the  general  community,  my  debtor  is  individually 
the  passive  subject  of  that  right.  In  the  case  of  real  rights,  on 
the  contrary,  no  person,  except  the  general  community,  is  indi- 
vidually passive. 


Section  LXVn. — ^Yarious  Dbnohinations  of  bbal  Rights  and 

OF  PERSONAL  RiGHTS. 

196.  Jus  in  re,  the  expression  for  real  rights,  and^u^  ad  rem, 
for  personal  rights,  are  barbarous  expressions  introduced  in  the 
middle  ages,  and  which  have  never  belonged  to  the  language  of 
Roman  law.'  The  former  already  appears  in  the  BrachyhguSy 
the  summary  of  the  law  of  Justinian,  compiled  in  Lombardy  in 
the  twelfth  century.*  Both  are  to  be  met  with  in  the  thirteenth 
century  opposed  to  each  other  in  the  papal  constitutions;* 
and  it  is  from  the  canon  law  that  they  seem  to  have  passed 


*  To  mj  own  creditors,  for  instance, 
who  maj  profit  bj  it. 

'  Suppose  a  third  party  destroys  my 
title  as  a  creditor ;  suppose  he  prevents 
my  debtor  from  fnlfilling  his  obliga- 
tions either  by  fraud  or  yiolence,  or  ny 
possessing  himself  of  the  securitieB,  con- 
trives to  get  himself  paid  instead  of  me 
— let  him  in  any  way  invade  my  ri^ht 
as  a  creditor,  I  shall  have  an  action 
against  him.  It  is  the  same  as  with 
real  rights,  only  in  the  latter  case  the 
invasion  by  third  parties  is  mnch  more 
easily  accomplished,  and  the  modes  in 
which  that  invasion  may  be  attempted 
more  numerous. 

'  We  sometimes  find,  in  the  frag^ 
ments  of  the  jurists  in  the  Digest  and 
in  the  Code  of  Justinian,  the  expressions 
71M  in  re  or  jus  in  rem,  but  indifferently 
applied,  either  for  personal  rights  or 
for  real  rights.  Thus  they  can  he  seen : 
Dig.  9,  4,  30,  f.  Gai;  32  (8»),  20,  f. 
Ulp. ;  47,  8,  2,  §  22,  f.  Ulp.,  where 
debts  are  in  question  as  fideicommi$8a, 
deposit,  commodata,  or  hiring.     See 


also  Dig.  20  (!•),  71,  §  5,  f.  Ulp. ;  CJod. 
7,  89,  8,  §  1,  const  Just 

*  We  find  them  with  respect  to  real 
actions,  **  enm  in  rem  quam  {adversa- 
rius)  postidety  aliquod  me  jus  dice 
habere,"  Braohyl.^h.  iv.  tit.  1 9,  in  Jin, 
And  with  relation  to  usufruct,' Vim  in  re 
eonsequitnr  quis  actione  in  rem  propo- 
sita  de  usufmctn."    Lib.  iv.  tit.  23,  §  8. 

*  ** .  .  .  Quis  eommjui  haheat  in 
preehenda.*^  <' Habere  ^W  decemimus 
in  eadem,"  "  Jus  vero  quod  secundo 
ad  pr<ehendam,  non  inprahenda  .  .  . 
competebat"  Sexti  Decret,  8,  4,  40, 
Boniface  Vin.,  13th  centuiT.  ". .  .  Vel 
aliorum  quorumcumqne  benefidomm 
in  quibns^'tit  non  esset  quaesitumin  re, 
licet  ad  rem."  Sexti  Decret,  3,  7,  8, 
Boniface  Vm.,  18th  century.  "A 
jure,  si  quod  iH  hujuemodi  beneji^no, 
vel  ad  ipsum  forsitan  competebaf 
element!.  2,  6,  Clement  V.,  14th  cen- 
tury. ** .  .  ,  Jf/s  ad  rem  expectanti" 
bus  dicta  beneficia."  Extra vag.  Johan. 
XXII.,  4,  1,  14th  century. 
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into  secular  jurisprudence.  We  must  rid  our  judicial  language 
of  it. 

The  expressions  jtt«  in  rem  for  real  rights,  BnAjus  in  per^ 
sonam  for  personal  rights,  framed  after  the  model  of  some 
analogous  expressions  of  Roman  law,  do  not,  any  more  than  the 
preceding,  belong  really  to  it.* 

Absolute  and  relative  rights.  This  is  a  philosophic  divi- 
sion altogether  foreign  to  Roman  jurisprudence.  It  is  certainly 
more  rational  than  the  last ;  but  it  is  equally  objectionable,  be- 
cause it  seems  to  imply  the  idea  that  absolute  right  exists  willi 
regard  to  everybody,  whilst  the  personal  or  relative  right  only 
exists  with  regard  to  persons  the  passive  subjects  of  this  right. 
Every  right,  from  the  moment  it  exists,  exists  with  respect  to 
all,  and  must  be  protected,  if  needs  be,  against  alL^  Only  in 
the  case  of  real  rights  no  person  whatever  is  individually  the 
passive  subject  of  them ;  whilst,  in  the  case  of  personal  rights^ 
a  person  is  individually  the  passive  subject  of  them. 

The  common  expressions,  "  real  rights,**  "  personal  rights,'* 
have  been  accepted  by  general  consent  and  use,  and  we  adopt 
them  as  conventional  phrases,  though  they  do  not  completely 
express  the  idea,  and  are  not  altogether  correct,  because  every 
right,  without  exception,  is  personal  as  to  the  subject  to  which 
it  appertains  and  real  as  to  the  object. 


*  These  are  the  actions  which  Roman 
jurists  divided  into  actions  in  rem  and 
actions  in  pertonam.  So  also  in  the 
case  of  exceptions  and  contracts.  We 
shall  see,  when  noticing  these  matters, 
and  especially  the  system  of  formulas, 
how  these  expressions  were  correct  and 
in  harmony  with  formulary  practice. 
Bnt  they  must  not  be  carried  elsewhere. 

*  No  one  right  is  more  absolute  than 
another.  The  whole  community  is 
surety  for  every  right,  and  is  bound  to 
abstain  from  interference  with  the  exer- 
cise of  it.  The  error  chiefly  arises  from 
an  idea  that  when  a  man  institutes  a 
suit  against  another  in  order  to  inter- 
fere with  a  real  right  (for  example, 
a  suit  claiming  property),  he  exercises 
that  right.  He  exercises  it  when  he 
uses  the  thing,  when  he  enjoys  the  ad- 
vantage of  it,  or  when  he  disposes  of  it 


in  an^  way.  There  is  never,  in  the 
exercise  of  a  real  right,  any  intermediate 
individual  passive  subject  between  me 
and  the  thing.  This  is  the  distinctive 
character  of  this  right  But  when  I 
institute  a  real  action  against  any  pos- 
sessor, I  do  not  exercise  my  right;  I 
defend  it,  I  wish  to  have  it  recognized. 
It  is  as  if  a  third  party,  whoever  he 
might  be,  obtained  possession  of  my 
title  deeds,  substituted  himself  for  me, 
and  wanted  to  receive  payments  in  my 
stead.  I  should  have  the  right  to  de- 
fend and  to  have  my  right  recognized. 
In  short,  rights,  both  re^  and  personal, 
exist  with  regard  to  all.  The  com- 
munity is  always  the  ^arantor  of  all 
rights :  but  no  person  is  indiridually  a 
passive  subject  of  the  first;  as  to  the 
second,  a  person  is  individually  the 
passive  subject  of  it. 
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But^  in  conclusion,  we  desire  to  point  out  that  these  expre&» 
sions  are  both  equally  foreign  to  the  law  of  the  Romans,  and 
that  in  this  law  no  such  general  division  was  ever  made,  nor 
had  it  any  place  in  their  system. 


Chapter  II. 
Personal  Rights. 


§1.  OBLIGATIONS. 

Section  LXVUI.— General  Idea  op  the  Obligation  or 
Personal  Right. 

186.  In  rights  of  this  kind  there  is  always  a  person  who  is 
the  active  subject,  and  another  person  who  is  individually  the 
passive  subject,  of  the  right.  The  latter  is,  so  to  speak,  in  a 
relation  of  dependence  with  regard  to  the  other.  He  is,  in  a 
manner,  tied  to  the  former  for  the  execution  of  the  right  of 
which  he  is  the  passive  subject.  And  so  the  terms  used  are  all 
derived  from  the  same  figure  of  speech.  Obligare  (from  ob  and 
ligarcy  to  tie);  obligatioy  vinculum  juris  ;  adstringere  (to  attach 
to) ;  contrahere  (to  draw  together),  contractus, — are  the  words 
used  to  designate  this  right,  or  its  effects,  or  certain  modes  of 
its  operation.  Solvere  (to  untie)  and  solutio  are  the  terms  used 
to  signify  its  annihilation.  Apart  from  all  figure  of  speech, 
obligatio  is  nothing  but  the  legal  necessity,  imposed  on  one 
person  towards  another,  to  make  a  payment. 

It  is  a  personal  right  in  the  passive  point  of  view.  In  the 
active  point  of  view,  that  is  to  say,  considered  in  relation  to  the 
subject  enjoying  it,  a  personal  right  is  the  faculty  of  constrain- 
ing a  person  to  make  a  payment ;  in  the  passive  point  of  view, 
that  is  to  say,  in  relation  to  the  subject  who  suffers  from  it,  it  is 
the  necessity  of  making  this  payment. 

Under  the  first  point  of  view  a  personal  right  is  called  with 
us  "debt;"  among  the  Romans  72om^n,less  generally  crgrfiVwrn; 
and  the  active  subject,  to  whom  the  right  belongs,  "  creditor" 
(from  credere,  to  have  confidence,  to  give  credit,  which  is  not 
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always  exacts  for  many  debts  arise  inyoluntarilj  without  there 
being  any  exercise  of  confidence  from  one  person  towards  an- 
other). In  the  second  point  of  view,  a  personal  right  is  called 
ohligatioy  and  the  passive  subject,  against  whom  the  right  exists 
individually,  debtor,  debitor. 

197.  The  immediate  object  of  every  obligation  is  always  an 
act;  it  requires  a  person  (taking  the  word  "  act"  in  its  most 
general  acceptation)  to  give,  supply,  or  do  something,  or  to 
abstain.  The  thing  to  be  given  or  supplied  is  not  the  object  of 
the  obligation,  except  in  a  subordinate  or  ultimate  sense:  the 
coercion,  ihe  juris  vinculumy  is  the  primary  object.  This  was 
realized  by  the  Roman  jurists,  and  is  expressed  by  Paul  in  the 
following  terms: — ^^  Obligationum  substantia  non  in  eo  consistit, 
ut  dliquod  corpus  nostrum^  aut  servitutem  nostram  faciat ;  sed 
ut  alium  nobis  adsiringat  ad  dandum  aliquidy  vel  facienduniy 
vel  prcBstandum,^^  * 

Dareyfacersy  prcBstarey  were  three  symbolic  words  used  in 
the  formulas  of  Roman  law  to  signify  generally  the  possible 
object  of  all  obligation.  Dare,  to  transfer  Roman  property ; 
facercy  to  accompUsh  a  fact  or  even  to  suffer,  to  abstain;  prcs-- 
starcy  to  supply,  to  provide  an  advantage  of  some  kind  or  other. 
These  two  last  terms  have  the  widest  signification :  facere 
might,  in  its  scope,  include  them  all ;  and  prcBstare  also,  since 
it  embraces  all  kinds  of  advant^es,  corporeal  things,  rights 
positive  or  negative,  acts,  &c. ;  whence  the  general  term  ^*  acts" 
(^prestation). 

198.  With  the  idea  of  personal  rights  are  connected — 1st. 
The  notion  of  the  obligatio,  properly  so  called  among  the 
Romans;  2nd.  The  rules  regulating  the  formation,  the  trans- 
mission and  the  extinction  of  obligationes ;  and  3rd.  The  idea 
of  certain  personal  rights  which  in  Roman  legislation  and  juris- 
prudence are  not,  properly  speaking,  obligationes, 

>  Dig.  44,  7,  Do  ohlig.  et  action.,  8,  pr.  f.  Paul. 
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Section  LXIX. — Obligation  properly  so  called  amongst  the 

Romans. 

188.  The  obligation  is  defined  in  the  Institutes  of  Justinian, 
^^  Juris  vinculum  quo  necessitate  adstrinffimur  alicujus  solvendcB 
reiy  secundum  nostrcB  civitatis  jura,^^  ^  This  definition  only 
applies  to  the  obligatio  under  the  jus  civile.  There  was,  in 
fact,  the  obligation,  properly  so  called,  of  the  Roman  law,  the 
civil  obligation  (civilis  obligatio).  The  praetorian  law,  how- 
ever, introduced  obligationes  which  did  not  exist  in  civil  law, 
and  supplied  praetorian  means  for  putting  them  into  execution ; 
they  were  called  praetorian  or  honorary  obligations  {pratoricB 
vel  honoraria  obligationes). 

Finally,  jurisprudence  caused  to  be  recognized,  on  the  unique 
foundation  of  the  rights  of  persons  and  of  natural  reason,  certain 
obligations  which  were  binding  neither  by  the^M*  civile  nor  by 
praetorian  law,  and  which  were  called  natural  obligations  (natu- 
rales  obligationes). 

200.  The  principal  effect  of  the  civilis  obligatio  consisted  in 
the  necessity  of  the  debtor  making  the  payment  to  which  he 
was  bound,  and  consequently  in  the  right  which  the  creditor  had 
to  compel  him  by  law  to  do  so.  That  is  what  is  meant  when  it 
is  said  that  the  civilis  obligatio  gave  the  creditor  a  civil  action 
against  the  debtor.  The  praetorian,  obligation  also  produced  an 
action,  but  only  a  praetorian  action.  As  to  the  naturalis  obli- 
gatioy  it  did  not  give  the  creditor  the  right  to  force  the  debtor 
by  law  to  fulfil  the  object  of  the  obligation.  The  necessity 
imposed  on  the  debtor  by  the  naturalis  obligatio  was  less  effec- 
tive, and  it  was  only  occasionally,  and  by  indirect  means,  that 
the  creditor  could  put  it  in  force.  The  naturalis  obligatio  had 
not,  properly  speaking,  either  civil  or  praetorian  obligatio^  there 
being  no  juris  vinculum  quo  necessitate  adstringimur. 

»  Instit.  3, 13,  pr. 
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Section  LXX.— Creation  of  Obligations. 

201.  Every  right  is  engendered  by  an  act,  consequently 
there  can  be  no  obligation  which  does  not  proceed  from  an  act* 

Keason  teaches  us  that  the  acts  which  are  capable  of  pro- 
ducing obligations  can  be  reduced  to  the  four  following : — 

l^  Consent  of  the  parties; 

2*.  Acts  by  which  a  person  may  wilfully  have  injured  another, 
according  to  the  maxim  of  natural  reason  that  a  man  is  bound 
to  repair  an  injury  wrongfully  caused ; 

3**.  Acts  by  which,  either  voluntarily  or  involuntarily,  a 
person  may  find  himself  enriched  by  the  wealth  of  another,  ac- 
cording to  the  maxim  that  no  man  has  a  right  to  derive  an 
advantage  from  and  to  the  prejudice  of  another ; 

4**.  Certain  relations  between  persons  in  the  constitution  of 
the  family  or  of  society. 

But  the  civil  law  of  the  Romans  had  a  more  restricted  opera- 
tion ;  it  recognized  no  obligation  as  a  vinculum  juris  except  in 
a  few  cases  strictly  prescribed  by  itself.  It  was  only  gradually, 
by  the  prsBtorian  edict,  by  the  science  of  jurisprudence,  by  im- 
perial constitutions,  and  under  the  influence  of  ihtjus  gentium, 
that  these  limits  were  extended. 

202.  With  regard  to  those  obligations  which  have  their 
origin  in  the  mutual  consent  of  parties,  the  most  general  ex- 
pression for  them  is  that  of  "  conventioy^  or  pactum^  conventum, 
which  signify  the  concurrence  of  one  or  more  wills  in  the  crea- 
tion of  some  right,  its  modification  or  its  extinction ;  but  the 
word  contractus,  which  signifies  the  actual  convention  that  pro- 
duces obligation,  is  applied  exclusively  to  conventions  specially 
recognized  as  obligatory  and  which  conferred  an  action  by  the 
BJicient  jus  civile, 

Roman  law,  in  this  creation  of  contracts,  seems  to  have 
followed  the  historical  gradation  here  set  down. 

203.  First,  the  nexum,  the  ancient  and  generic  title  designat- 
ing every  operation  accomplished  by  means  of  the  bar  of  metal 
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and  of  the  balance^  ^^  Quodcumque  per  as  et  libram  geritur^'^^ 
with  the  scale-bearer  {libripens),  the  five  citizen  witnesses,  the 
prescribed  gestures  and  words.  These  ceremonial  forms, — ^ves- 
tiges of  the  ancient  times  when,  in  the  absence  of  money,  metal 
was  measured  by  weight, — retained  their  symbolic  use  and  were 
employed  for  the  creation,  for  the  transmission  and  for  the  ex- 
tinction of  various  kinds  of  rights;  both  of  Quirltarian  property 
and  obligations.  In  order  to  create  the  obligation,  the  metal 
was  supposed  to  be  weighed  and  given  by  the  creditor  to  the 
person  he  accepted  for  debtor ;  or  else  a  thing  was  either  really, 
or  by  fiction,  alienated  ex  jure  Quiritium,  the  solemn  words 
uttered  between  the  parties  constituting  the  legal  transfer,*  by 
which  the  vinculum  juris  was  established.  The  contracts  of 
loan  (jnutuum\  of  guarantee  {pignus\  of  deposit  {depositum\ 
were  originally  formed  in  this  way.  Afterwards  the  simple  tra- 
dition of  the  thing  sufficed  to  create  the  civil  obligation,  and 
thus  contracts  came  to  be  recognized,  which  the  Romans  called 
contracts  made,  re. 

204.  The  progress  of  Soman  civil  law,  in  the  civil  form  of 
contracts,  tended  to  simplify  this  solemnity  per  as  et  libram; 
the  symbolical  weighing  was  taken  as  accomplished,  and  the  bar 
of  metal  as  weighed  and  given.  Thence  came  the  second  Qui- 
ritarian  form  of  entering  into  an  obligation,  the  first  derivation 
from  the  ancient  nexum;  the  symbolic  words  were  detached 
firom  the  solemnity  per  cbs  et  libram,  which  was  held  to  be 
accomplished,  and  reduced  to  a  solemn  interrogation  (stipulatio) 
and  answer  {responsioy  promissio)  between  the  parties.  The 
Quiritarian  terms  prescribed  for  this  interrogation  and  answer 
were  Spondes?  Spond^o,  whence  this  ceremony  came  to  be  ji^ 
called  sponsio.  In  course  of  time  means  were  adopted  to  admit 
the  peregrini  to  this  form  of  entering  into  obligations,  by  using 
other  kinds  of  interrogations:  Promittis?  Promitto;  Dabis? 
Dabo,  &c.     And  later  still,  the  stereotyped  features  of  the  sys- 

'  ^  Nexnm  est,  nt  ait  Gallns  ^lioB,  Tables.    '*  Qaara  nexnm  faciei  manci- 

(jnodcnmqae  per  ass  et  libram  geritur,  pinmqne,   nti  lingaa  nnncupassit,  ita 

idqae  necti  dicitnr."    Festus,  on  the  jns  esto."    Festos,  on  the  word  Nnnt^ 

word  Nexwri,  cwpata. 


*  Snch  are  the  terms  of   the  XII 
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tem  disappeared^  and  Greek  even  came  to  be  admitted  into  the 
stipulation ;  one  of  the  parties  might  interrogate  in  Latin,  the 
other  answer  in  Greek,  or  vice  versd.  As  long  as  the  inter- 
rogation and  the  response  were  in  accord,  whatever  form  the 
expressions  took  it  was  sufficient  to  establish  the  contract.* 

Such  was  the  contract  which  the  Komans  called  verbis.  It 
was  a  very  general  form  of  entering  into  an  obligation,  in  the 
sense  that  it  could  be  applied  to  every  kind  of  obligation  which 
the  contracting  parties  could  create, 

206.  Afterwards  came  the  third  Quiritarian  form  of  entering 
into  obligations,  the  second  derivation  from  the  ancient  nexum. 
This  form,  which  was  only  applicable  to  obligations  to  pay  a 
sum  of  money,  consisted  in  considering  the  operation  per  <bs  et 
libram  as  accomplished,  and  consequently  the  sum,  the  object 
of  the  obligation,  as  weighed  and  given  on  the  one  hand,  and  as 
received  on  the  other,  and  in  writing  it  down  in  the  established 
formulae  in  the  domestic  register  {tabulce  or  codex  accepti  et 
expensi).  Hence  this  contract  came  to  be  styled  expensileUio 
(the  writing  down  of  the  sum  weighed  and  given);  and  the 
sum  which  formed  the  object  of  the  contract  was  called  pecunia 
expensa  lata,  or  sum  held  as  weighed  and  given,  with  regard  to 
the  creditor ;  pecunia  accepta  relata,  or  sum  held  as  received, 
with  regard  to  the  debtor.  And  from  this  form  of  obligation 
came  the  generic  expression  nomeriy  as  designating  a  debt,  be- 
cause the  debt  was  inscribed  on  the  domestic  register  in  the 
name  of  the  debtor.  Hence  also  nomen  transcriptitium,  either 
because  the  entry  was  written  first  in  a  current  waste  book 
{adversaria),  and  then  carried  every  month  to  the  fair  copy 
register,  or  rather  because,  by  the  act  of  committing  to  writing, 
a  merger  of  the  pre-existing  credit  was  effected. 

This  contract  was  said  to  be  formed  litteris.  Like  stipula- 
tion, it  was  in  theory  exclusively  confined  to  citizens.  In  the 
course  of  time,  however,  it  was  extended,  but  in  a  different 

*  Inst.  3, 16, 1.    The  stipulator  was  to  stipulate  about  a  thing,  or  for  one's 

the  interrogator,  and  consequently  th^  benefit,  meaning  that  one  person  makes 

one  towards  whom  the  promisor  entered  another  enter  into  obligations  towards 

into  obligation.   Thence  came  the  form  him. 
of  expression   still   in   use    with    us, 
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form,  to  foreigners,  in  the  shape  of  syngraphm  and  chirographa. 
After  that  the  use  of  the  codex,  or  domestic  register,  and  with 
it  the  original  contract  litteriSy  fell  into  disuse.  The  syngraphcR 
of  the^tt^  gentium  shared  the  same  fate,  and  the  chirographum, 
which  survived  the  others,  was  itself  considerably  modified  before 
the  time  of  Justinian,  at  which  period  the  latter  was  little  more 
than  mere  evidence  in  writing  of  a  contract. 

206.  Finally,  the  jus  civile  recognized  four  kinds  of  con- 
tracts only,  as  capable  of  being  formed  by  consent  alone,  with- 
out the  operation  per  ess  et  libram,  without  the  solemn  inter- 
rogation and  entry  in  domestic  registers,  or  any  other  formality : 
1st,  sale  {emptio-venditio)  \  2nd,  hiring  {locatio-conductio) -y 
3rd,  partnership  (societas)  ;  and  4th,  mandate  (mandatum).  A 
fifth,  the  contract  of  emphyteusis^  was  added  in  the  later  times 
of  the  Lower  Empire ;  but  it  is  not  reckoned  in  the  same 
category  as  the  others,  because  it  was  considered  in  Koman 
jurisprudence  as  a  sale  by  some  and  a  hiring  by  others.  These 
contracts  were  called  by  the  Romans  consensu;  they  rested  on 
the^M^  gentium,  the  form  of  entering  into  them  being  reduced 
to  its  simplest  expression.  They  were  characterized  by  this 
distinctive  mark,  that  they  produced  obligations  on  both  sides 
{ultro  citroque),  and  that  liieir  effects  were  defined  by  equity 
{ex  cequo  et  bono). 

207.  Hence,  in  the  progressive  development  of  Roman  law, 
there  arose  four  kinds  of  contracts— re,  verbis,  litter  is  and  con- 
sensu. A  contract  made  without  any  of  these  essentials  was 
called  pactioy  pactum,  conventio,  and,  under  the  jus  civile, 
created  no  obligation.  The  imperial  or  prsetorian  law,  however, 
did  attach  to  some  of  them  an  obligatory  force,  and  particular 
circumstances  might  also  modify  the  application  of  the  strict 
letter  of  the  law,  and  impart  to  pacta  certain  legal  effects. 

208.  With  regard  to  acts  which  are  not  the  result  of  mutual 
consent  of  the  parties,  the  primitive  civil  law  gave  them  the 
name  of  noxa,  aftierwards  malejicium,  delictum,  and  also  pro- 
vided an  action  in  a  great  number  of  cases,  in  which  the  obli- 

u  u  2 
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gation  resulted  from  the  prejudice  wrongly  done  to  another,  and 
the  praetorian  law  made  a  few  additions. 

209.  Every  obligation  springs  either  ex  contractu  or  ex 
delicto — "  Omnis  enim  ohligatio  vel  ex  contractu  nascitur^  vel 
ex  delicto. ^^  Those  obligations  recognized  by  Koman  juris- 
prudence, which  had  not  a  pure  origin  either  ex  contractu  or 
ex  delicto y  but  which  nevertheless  bore  the  characteristics  of  one 
or  other  of  them  {varice  causarum  Jigur<B\  were  classified 
according  to  their  resemblance  under  the  head  of  quaii  ex  con- 
tractu or  quasi  ex  delicto.  Whence  the  general  division  of 
contracts  into  ex  contractu,  quasi  ex  contractu,  ex  delicto,  quasi 
ex  delicto. 


Section  LXXI. — Transfer  op  Obligations. 

210.  Koman  law  is  logical.  A  personal  right  could  not  be 
transferred  from  one  person  to  another.  It  is  a  bond  between 
the  active  subject  and  the  passive  subject;  and  if  you  change  one 
of  these  elements  you  have  no  longer  the  same  right.  There  is 
not  therefore,  strictly  speaking,  a  transfer  of  the  credit  Srom  one 
to  the  other,  but  an  analogous  result  is  produced  by  means  of 
procuration. 


Section  LXXII.— Extinction  of  Obligations. 

21 1.  The  cancelling  of  the  bond  of  the  obligation,  and  con- 
sequently the  liberation  of  the  debtor,  however  it  may  happen, 
is  termed  by  the  Komans  solutio  (an  unfastening)  in  its  most 
general  acceptation. 

212.  The  obligation,  that  is,  the  civil  bond,  could  only  be 
dissolved  conformably  to  rules  of  civil  law  itself  {ipso  jure).  In 
numerous  cases,  however,  where  the  obligation,  according  to 
strict  law,  continued  to  exist,  the  prsBtorian  law  adopted  cir- 
cuitous means  of  furnishing  the  debtor  with  the  power  of  de- 
fending himself  against  the  demands  of  the  creditor  (exceptionis 
ope). 
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213.  At  the  head  of  all  legal  methods  for  extinguishing 
obligations  is  that  which  accomplishes  the  end  and  object  of 
the  obligation^  that  is  to  say,  the  payment  of  what  is  due.  The 
word  soluUoy  taken  in  a  more  restricted  sense,  applies  particu- 
larly to  this  mode  of  extinction. 

214.  But,  besides  this,  civU  law  enabled  a  person  to  dissolve 
an  obligation  by  replacing  it  with  a  new  one  contracted  in  its 
stead.  That  is  what  is  termed  a  novation  {novatio).  All  ob- 
ligations whatsoever  may  be  novated ;  but  all  the  methods  of 
entering  into  an  obligation  cannot  be  employed  to  effect  this 
transformation.  It  must  be  accomplished  either  by  the  con- 
tract verbis  or  the  contract  litteris.  Of  these  two  the  more 
convenient,  the  one  the  more  commonly  used,  was  the  contract 
verbis  or  the  stipulation. 

216.  If,  by  mutual  consent,  the  parties  wished  to  dissolve 
the  obligation  without  payment  or  novation,  so  that  the  debtor 
might  be  set  entirely  free,  in  other  words,  if  the  creditor  wished 
to  remit  the  debt  to  the  debtor,  the  Roman  civil  law  required 
a  symbolic  act,  which  is  well  worthy  of  notice.  It  required  a 
kind  of  imaginary  payment  {imaginaria  solutio);  and  this  fic- 
titious payment  might  be  accomplished  either  by  the  material 
and  tangible  forms,  the  scales,  the  witnesses,  the  established 
words  and  the  bar  of  metal  taken  as  weighed  and  given  in  pay 
ment  by  the  debtor  to  the  creditor  (^solutio  per  tss  et  lihrarn)}- 
or  by  the  use  only  of  the  symbolic  words,  by  the  help  of  which 
the  creditor,  on  the  interrogation  of  the  debtor,  might  declare 
the  payment  accomplished :  **  Q,uod  ego  Ubi  promisiy  Hdbesne 
acceptum  f  Habeo.'*^  This  is  what  is  called  the  acceptilatio 
(declaration  that  the  thing  is  held  as  having  been  received),  or 
solutio  verbis  ;  or  by  an  inscription  on  the  domestic  register,  in 
a  formula  stating  that  the  sum  due  was  considered  as  received 
{solutio  litteris).  Lastly,  and  as  a  last  resort,  in  certain  cases 
civil  jurisprudence  recognized  the  simple  concurrence  of  the 
parties  as  sufficient  to  extinguish  the  obligation. 


Gai.  3,  §  174. 
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So  that  we  find  the  method  of  annulling  obligations  by  means 
of  a  surrender  by  the  creditor  went  through  the  same  gradations 
as  the  mode  of  creating  them.  As  they  were  contracted  so 
they  were  dissolved,  per  as  et  libram,  verbis,  litteris,  consensu. 
But  these  methods  of  liberation  by  surrender  by  the  creditor 
were  confined  respectively  to  the  modes  of  creating  the  obligar 
tion,  that  is  to  say^  the  liberation  per  (bs  et  libram  answered  to 
the  obligations  created  per  <bs  et  libram;  the  acceptilatioy  or 
liberation  verbis,  to  obligations  contracted  verbis;  the  liberation 
litteris  to  those  created  by  entry  in  the  domestic  register;  and, 
lastly,  liberation  by  mutual  consent  alone  to  those  which  mutual 
consent  alone  had  made.  But  jurisprudence  found  the  means 
of  generalizing  the  use  of  the  acceptilatio  or  solutio  verbis,  and 
made  it  a  method  of  surrender  applicable  to  all  kinds  of  obliga- 
tions by  the  aid  of  a  preliminary  novation,  by  which  all  obliga- 
tions could  be  transformed  into  a  verbal  obhgation. 

Thus  the  verbal  form  of  stipulatio  came  to  be  the  means  of 
making  a  novaiio  or  of  annulling  an  obligatio. 


§  n.  PERSONAL  RIGHTS,  OTHER  THAN  OBLIGA- 
TION PROPERLY  SO  CALLED. 

Section  LXXHI. 

216.  Under  this  title  we  rank  certain  personal  rights  existing 
in  lloman  law,  in  which,  though  there  was  a  person  individually 
the  passive  subject  of  the  right,  still  there  was  no  properly 
so-called  obligation  on  the  part  of  this  person,  in  this  sense, 
that  this  right  does  not  confer  on  the  active  subject  the  faculty 
of  taking  the  initiative  and  of  attacking  the  passive  subject  in 
order  to  constrain  him  to  give,  to  procure,  or  to  do  something ; 
but  only  the  faculty  of  refusing,  of  compelling  him  to  withdraw 
his  demand,  if  attacked  by  him.^  It  is  a  right  of  defence  and 
not  of  attack.  Tlie  obligation  entitled  by  Roman  law  "  natu- 
ralis  obligatio,^  l)esides  some  other  effects  of  which  it  was 
susceptible,  was  a  right  of  this  kind. 

'  It  is  a  quctttiou  of  those  personal  riglitd  whicb  are  only  protected  bj  ex- 
ceptions. 
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Chapter  III. 
Real  Bights. 

Section  LXXTV. — Idea  cosimon  to  all  Real  Rights. 

217.  In  real  rights,  in  addition  to  the  general  community, 
bound  to  abstain  from  interference,  there  exists  but  the  person, 
the  active  subject,  and  the  thing,  the  object  of  the  right. 
Thus,  there  is  no  actual  relation  between  two  persons,  no  link 
nor  tie  uniting  one  to  the  other.*  Thence  arises  a  radical 
difference  in  the  manner  in  which  real  rights  and  personal 
rights  are  exercised. 

In  the  case  of  personal  rights,  he  to  whom  the  right  belongs 
attacks  the  person  who  is  individually  the  passive  subject,  to 
obtain  from  him  the  thing,  the  object  of  the  right ;  in  the  case 
of  a  real  right,  there  exists  no  intermediate  passive  subject ;  the 
right  is  therefore  exercised  immediately  by  the  person,  the 
active  subject,  on  the  thing  which  is  the  object  of  it.  That  is 
to  say,  that  every  real  right  necessarily  gives  to  its  possessor  the 
faculty  of  disposing  of  the  thing.  It  is  precisely  in  the  possible 
variety  of  the  metliods  of  thus  disposing  of  it,  that  the  variety 
of  real  rights  consists. 

218.  The  consideration  of  real  rights  involves  the  legal 
theories  concerning  dominium  and  proprietas,  which  import 
the  most  extensive  powers  of  alienation :  those  upon  possession 
which  are  intimately  connected  with  dominium;  those  con- 
cerning real  rights  which  are   mere   offshoots   of  proprietas; 

'and,  finally,  those  concerning  rights  which  are  not  strictly  off- 
shoots or  fractions  of  proprietas. 


Section  LXXV. — Mancipium — Dominium — ^Proprietas. 

218.  The  most  perfect  alienation,  that  which  confers  a  real 
right,  is,  in  the  language  of  the  text,  plenum  in  re  potestatem.^ 

'  Thus  some  writers  define  real  rights  doscribing  bat  by  characterizing  them 

siroply  to  be  those  which  belong  to  ns  as  a  something  in  which  the  notion  of 

without  anjr  obligation  from  any  one  ohligatio  is  wanting, 
towards  as.    This  is  to  define,  not  by  '  Instit.  2,  4,  §  4. 


Digitized  by  VjOOQIC 


664  GENERALIZATION  OF  ROHAN  LAW. 

This  comprises  the  right  of  taking :  the  use  or  the  services  of 
the  thing  (usus) ;  the  fruity  that  is  to  say^  the  products  which  it 
is  destined  to  give  {fructus) ;  the  right  of  profiting  by  all  which 
belongs  to  it ;  the  right  of  modifying  it,  of  parcelling  it,  of  con- 
ferring to  another  real  rights  over  it ;  finally,  that  of  destroy- 
ing and  consuming  it,  which  the  Roman  jurists  called  abususy 
because  it  was  a  kind  of  using  which  causes  the  right  to  dis- 
appear. 

220.  Mancipiuniy  dominium^  proprietasy  were  the  terms  by 
which  the  right  of  possession  was  successively  described  by 
Roman  jurists,  and  in  these  three  words  alone  we  can  trace  the 
progress  of  civilization  and  the  development  of  law  through  eacb 
of  the  great  epochs.  Mancipiumy  the  most  ancient  expression^ 
belonged  to  the  rude  and  primitive  times  of  Roman  law,  when 
violence  {hastay  manuy  capere)  was  the  ordinary  mode  of  acqui- 
sition.^ Dominium  belonged  to  a  later  age:  it  indicates  the 
social  condition  of  the  family.  It  was  in  each  house  {damns) 
that  property  was  concentrated ;  though  considered  as  belong- 
ing to  the  family  in  common,  it  belonged  to  the  head  of  the 
family  alone,  no  other  could  be  proprietor;  and  all  individu- 
alities were  absorbed  in  his  person.  ProprietaSy  the  latest  term, 
belongs  to  the  language  of  a  more  recent  epoch,  to  that  of  the 
time  of  Neratius.*  It  was  the  age  which  we  caU  the  philo- 
sophical, the  period  marked  by  the  invasion  of  the  jus  gentium, 
on  the  jus  civile,  when  the  personality  of  the  sons  of  the  family 
was  recognized;  when  not  only  the  chief  but  the  children  too 
could  be  proprietors ;  when  the  right  of  property  was  an  indi- 
vidual right ;  and  accordingly  we  find  it  designated  by  a  word 
which  expresses  its  efiects,  proprietaSy  because  it  attaches  the 
thing  to  each  individual. 

*  Thns  maneipinm  designates,  in  its      act,  and  sometimes  the  thing  sabjected 
literal  acceptation,  the  judicial  act  of      to  that  right. 

mancipation ;  by  figure  of  speech,  the  "  Dominium y  id  est  proprietas,  says 

right  of  possession  produced  by  that      this  jurist.    Dig.  41,  1,  De  adq,  rer, 

dom.,  13,  f.  Nerat. 
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Section  LXXVI. — ^Possessio. 

221.  The  Idea  of  possession  consists  of  two  elements— a 
physical,  material  act,  the  act  of  having  a  thing  in  our  power, 
and  an  intention,  that  is  to  say,  the  will  of  having  a  certain 
thing  in  our  power  as  proprietor,  whether  we  are  really  so  or 
not,  whether  we  think  we  are  or  whether  we  know  we  are  not. 

Thus,  in  cases  where  there  is  only  one  of  these  elementary 
principles,  the  first  and  not  the  second,  for  example,  in  the  case 
of  a  bailee,  of  a  tenant,  who,  though  having  the  thing  materially 
in  his  power,  has  no  intention  of  ownership,  there  is  nothing 
but  a  "physical  detention,  nuda  detention  corporalis  possessio, 
naturalis  possessio ;  the  bailee,  the  hirer,  being  considered  and 
considering  themselves  as  mere  detainers  from  another  who,  for 
the  time  being,  is  dispossessed,  but  who,  in  fiwjt,  holds  mediately 
through  them. 

But  from  the  moment  that  the  two  elements  are  united,  there 
is  real  possession  {possessio  civilis).  The  predominating  ele- 
ment is  that  of  physical  power  over  a  thing,  whence  the  name 
oi possession  synonym  of  power  (from  posse,  to  be  able).^  Civil 
law  takes  this  thing  into  consideration  and  attaches  to  it  im- 
portant effects,  whence  possessio  civilis, 

222.  It  is  a  debatable  question  whether  or  not  possession 
may  be  considered  as  a  right.  Boman  jurists,  according  to  the 
point  of  view  from  which  they  regarded  it  in  one  case,  con- 
sidered it  as  a  mere  question  of  fact;  in  the  other,  as  a  question 
of  law.*  In  reality  possession  essentially  consists  in  an  act; 
but  when  we  consider  the  effects  and  the  protection  of  right 
attached  to  this  act,  we  think  it  is  correct  to  say  that  there  is  a 
right  of  possession. 

223.  Possession  and  property  are  two  very  distinct  things. 

*  According  toLabeo:  "A  sedihii^  bet"  (Dig.  4,  6,  19,  f.  Papin.).  Sec 
qnaH  poHtio:  quia  naturalit&r  tene-  also,  in  the  same  sense :  Dig.  41,  2,  1, 
tur  ab  eo  qui  ei  insittit,*^  (Dig.  41,  §  4,  f.  Paul,  and  29,  £.  Ulp. ;  Dig.  49, 
21,  l,pr.  f.  Paul.)  We  prefer  the  other  15, 12,  §  2,  t  Tryphon.  In  a  contrary 
derivation.                                        ^  sense:  "Cum.    .    .  plnrimum  ex  jure 

*  "Earn  enim  rem  facti,  non  juris  possessio  mntnctur'*  (Dig.  41,  2,  49,  pr. 
esse'*  (Dig.  41,  2,  1,  §  3,  f.  Paul>  f.  Papin.).  "Possessio  non  tantum 
"Possessio  autem  plnrimum  facti  ha-  corporis,  sed  juris  est"  (Ibid.  §  1;. 
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Generally  they  are  united,  and  it  is  in  the  regular  course  of 
things  they  should  be  so.  A  man  is  a  proprietor,  and  it  is  in 
the  ordinary  course  of  things  that  he  should  have  the  property 
in  his  power  and  at  his  disposal.  But  they  may  be  separate ; 
and  whenever  they  are,  there  must  be  either  error,  ignor- 
ance, cozenage  or  misdemeanor, — something,  in  short,  that  is 
irregular. 

It  follows  from  this  that  possession,  tUl  proof  given  to  the 
contrary,  gives  presumption  of  property ;  that  it  is  the  external 
indication  of  it;  that  it  plays  an  important  part,  in  Roman  law 
especially,  in  the  means  of  acquiring  or  losing  property. 

224.  Hei-e  we  come  to  the  legal  rules:  Ist,  on  the  acqui- 
sition of  possession,  in  which  we  find  occupation,  which  is  the 
taking  possession  of  a  thing  not  yet  belonging  to  any  one,  dis- 
tinguished from  tradition,  which  is  the  transference  of  possession 
from  one  person  to  another;  2nd,  on  the  different  efiects  of 
possession,  considered  either  as  an  act  or  as  a  right,  effects 
which  vary  according  to  different  circumstances ;  and  3rd,  on 
the  cessation  of  the  act,  or  the  loss  of  the  right  of  possession. 

226.  There  is  an  important  distinction  which  will  throw 
much  light  on  this  subject,  viz.,  that  some  of  the  advantages 
which  appertain  to  possessio  can,  like  those  of  proprietas^  be 
parcelled  out,  separated  and  alienated  in  the  same  thing  to 
different  persons. 


Section  LXXVII. — Different  Kinds  of  Domtnttim— Successive 
Alterations  of  Civil  Law. 

226.  Under  the  primitive  jus  civile^  there  was  one  kind  of 
dominium^  the  Koman,  the  dominium  ex  jure  Quiritium;  a 
man  was  a  proprietor  according  to  the  jus  Quiritium  or  not  at 
all.*  The  citizen  alone  could  enjoy  t}n3  dominium ;  the  things, 
the  soil  participating  in  the  commercifim,  could  alone  be  the 
ol)ject  of  it;  the  modus  operandi  recognized  by  the  jus  civile 

'  Gai.  2,  §  40.  Wc  sonictinies  nse  is  not  technical.  They  always  said  in 
the  phrase  Quiritarian  dominhim. ;  the  Roman  law,  Dominium  ex  jure  Qtiiri^ 
expression,  thongh  convoying  the  idea,      Hum, 
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could  alone  confer  it.  Foreign  persons  and  soil  wei^  strictly 
excluded,  and  the  occupants  of  soil  which  did  not  enjoy  the  jus 
Italicum  had  merely  the  possession  and  not  the  proprietas; 
nor  could  they  acquire  it  by  prescription. 

227.  At  a  later  date,  Koman  jurisprudence  lost  its  conserva- 
tive Quiritarian  exclusiveness,  and,  admitting  the  jus  gentium 
as  an  active  principle,  recognized  the  form  of  dominium^  which 
was  expressed  by  the  phrase  in  bonis  habere  (to  have  amongst 
one's  property).  This  dominium  is  styled  by  TheophHus  in  his 
paraphrase  8«o-woVijj  /Sovirapioj,  whence  the  commentators  have 
called  it  dominium  bonitarium,  a  term  altogether  unknown  to 
Roman  jurisprudence.  This  dominium  or  proprietory  right, 
this  possessio  in  bonis,  did  not  exist  as  a  Quiritarian  institution, 
but  was  suflfered  to  exist  side  by  side  with  the  dominium  ex  jure 
Quiritium.  The  praetors  recognized  and  protected  it,  juris- 
prudence developed  its  principles  and  rules,  gave  to  it  all  the 
beneficial  effects  of  its  Quiritarian  rival,  and  so  equalized  the 
two,  that  the  difference  ultimately  became  one  of  name  rather 
than  of  fact. 

228.  By  the  time  Justinian  ascended  the  throne,  dominium 
ex  jure  Quiritium  had  ceased  to  exist  as  a  fiwjt.  As  in  the 
earliest  period,  so  now,  there  was  but  one  dominium,  but  this 
was  the  pi'aetorian  dominium  in  bonis.  The  emperor  therefore 
abolished  the  only  remnant  of  the  Quiritarian — its  name. 


Section  LXXVIII. — Acquisition — Transmission— Loss  of 
Estate  or  Property. 

228.  The  method  in  which  the  estate  was  acquired,  trans^ 
mitted  or  lost  is  an  important  branch  of  legal  study.  As 
regards  acquisition,  it  is  necessary  to  notice  the  predominant 
principle  of  Roman  law,  which  is,  that  the  contracts  between 
persons,  even  when  clothed  in  the  technical  forms  of  the  jus 
civile,  were  not  sufficient  to  transfer  the  property  from  one 
person  to  another.  Contracts  had  the  effect  of  binding  parties 
among  themselves;  they  created  a  personal  right,  they  could 
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even  compel  the  transfer  of  property  (dare,  in  the  language  of 
Roman  law),  but  they  did  not  transfer  it ;  they  did  not  create 
the  real  right  of  property.  To  constitute  proprietas,  a  definite 
act  of  quite  a  different  nature  was  necessary,  for  example : — 

1.  Occupation,  that  is,  taking  possession  of  a  thing  which 
belongs  as  yet  to  no  one,  or  else  of  a  thing  which  belongs  to  the 
enemy,  for  conquest  was  the  means,  par  excellence^  of  acquiring 
dominium  according  to  Quiritarian  law,  and  the  lance  was 
always  the  symbol  of  this  dominium, 

2.  Tradition  {traditio\  that  is  to  say,  transfer  of  the 
possessioy^  as  long  as  it  referred  to  a  thing  nee  mancipiy  for 
applied  to  a  thing  mancipiy  tradition,  under  strict  civil  law, 
would  produce  no  effect  whatever  of  ownership ;  and  under  the 
intermediary  law  would  place  the  thing  simply  in  bonis : 

Or  else  the  solemn  alienation  under  the  jus  civile  called 
the  nexum  :*  or. 

The  mancipium,  later  mancipation  and  accomplished  by  the 
symbolical  form  of  the  ancient  sale,  by  means  of  the  piece 
of  brass  and  the  scales  (per  <bs  et  libram)^  with  the  scale-bearer 
(Jibripens),  the  citizen  witnesses,  the  prescribed  actions  and 
words,  hunc  ego  hominem  ex  jure  Quiritium  meum  esse  aio, 
isque  mihi  emptus  est  hoc  cere  ceneaque  libra^  and  even  when  it 
was  not  a  question  of  a  sale.' 

3.  Usucapioy  acquisition  by  use,  acquisition  of  Roman  pro^ 
prietas  by  possession  for  a  certain  period:  one  year  for 
movables,  two  years  for  immovables. 

4.  The  in  jure  cessio,  another  fiction,  a  symbol  represent- 
ing a  judicial  act  in  which  the  magistrate,  addicensy  uttered  the 
addictioy  and  declared  the  thing  the  property,  ex  jure  Quiritium, 
of  the  person  to  whom  it  was  to  be  made  over. 

'  It  will  be  seen  that  the  jus  civile  tions.    But  the  more  especial  significa- 

recognized  two  means  of  the  jvs  genr-  tion  of  nexum  came  to  be  the  engaee- 

tium^   occnpation    and    tradition,  as  ment  of  a  person  or  application  of  a 

conferring    the    dominiuin   em    jure  thing,  bv  means  of  the  alienation  per 

Quiritium,  <je%  et  lihram  to  guarantee  a  debt. 

'  The  expression  newum  is  still  more  *  Mancipation  did  not  effect  hy  itself 

general  than    mancipium  or  mnnci^  the  tradition,  that  is  to  saj,  the  transla- 

jHitio,    It  was  applied  to  all  phases  tion  of  the  possessio.    Vide  Gains,  2, 

whatsoever  of  the  sale /7^  <z;«  ^ /i^am,  S  204;  4,  §  131;  Vat.  J.  R.  Fragm. 

and  operated,    as   we  have   seen,  to  §  313. 
create  as  well  as  extingnish   obliga- 
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5.  The  adjudication  by  which  the  judge  in  a  particular  suit 
was  authorized  to  adjudge  the  thing  {adjudicare),  that  is  to  say, 
to  transfer,  by  judgment,  the  proprietas  from  one  person  to 
another:  this  took  place  when  it  was  necessary  to  determine 
the  boundaries  of  adjoining  estates  {finium  regundorum)^  or  to 
divide  an  inheritance  {famili(B  erciscundcB),  or  to  divide  common 
property  (^communi  dividundo). 

6.  The  public  sale  of  prisoners  of  war  or  of  spoil,  made  in 
the  name  of  the  republic  by  the  qumstores  cBrariiy  under  the 
symbol  of  conquest  and  of  Koman  dominium  sub  hasta^^  or 
finally,  some  few  other  cases  comprised  by  jurists  under  the 
general  designation  of  fear,  law.* 

230.  All  these  methods  of  acquiring  dominium  ex  jure 
Quiritium  relate  to  the  acquisition  of  particular  objects 
{singularum  rerum).  We  shall  speak  in  another  place  of  the 
acquisition  per  universitatem, 

231.  Under  Justinian  the  mancipation  the  injurecessio,  the 
distinction  of  things  mancipi  and  nee  mancipi^  ceased  to  exist, 
and  traditio  applied  with  the  same  results  to  all  corporeal  things. 
But  the  principle,  that  contracts  produce  obligations — ^personal 
rights  and  not  real  rights — was  preserved  throughout. 

232.  To  follow  up  the  study  of  the  subject  it  is  necessary  to 
trace  the  relations  of  the  proprietas  to  the  political  constitution, 
the  constitution  of  the  family,  the  successive  additions  to  the 
empire  of  different  territories,  and  the  social  condition  of  the 
people  at  the  different  epochs  in  the  history  of  Kome. 

'  Varro,  De  re  rust.^  2, 10,  Si  eprtsda  when  personal  rights  form  so  large  a 

iuh  corona  emit.  portion  of  individnal  wealth,  the  ne- 

'  See  for  the  deyelopment  of  these  cessity  for  this  publicitr  is   felt    in 

different  modes  of  acquiring  property,  personal  as  well  as  in  realrights.    And 

Ortolan,  Explicat.  Hut.f  yoI.  ii.book  2,  ^et  French  legislation  has  retrograded; 

article  1.    The  Romans  desired  that  it  has  suppressed  the  public  token  in 

the  acquisition  of  property  should  be  one  case  as  well  as  in  the  other.    The 

manifested  by  a  public  act.    At  the  law  of  the  23rd  March,  1855,  Stir  la 

point     which     our     civilization    has  transcription  en  matiere  hypothieaire 

reached,  when  the  economical  condi-  was  intended  to  remedy  some  of  the 

tions    of    society  have    undergone    a  greatest  inconyeniences  that  result  to 

revolution,  when  credit  is  so  powerful  third  parties  from  this  system, 
an  element  in  the  production  of  wealth, 
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Section  LXXIX. — Real  Riohts  other  than  ProprietcLS 
AND  Possessio, 

233.  Among  these  other  real  rights  there  were  some  which 
were^  in  the  strict  sense  of  the  term,  dismemberments,  or  fractions 
of  the  proprietas.  In  fact,  they  conferred  on  him  who  enjoyed 
them  the  power  of  alienation  within  certain  limits.  For 
example,  the  fiicnlty  of  alienating  a  thing,  in  the  sense  of 
disposing  of  it,  use  of  fruits  or  produce,  or  even  parts  of  it ; 
the  servitudes  {servitutes)  both  prsedial  (reruniy  pradiorum) 
and  personal  {personarumy  personales),  and  especially,  among 
the  latter,  the  usufruct  (usufructus)  and  the  use  {usus);  the 
emphyteusis  and  the  right  of  superficies, — are  among  these  real 
rights. 

The  Roman  jurists  have  &iled  to  point  out  to  what  extent 
real  rights  attach  to  the  position  of  hirer  or  bailee  with  the 
right  of  user  (commodatum\  and  have  confined  their  attention 
respecting  them  to  the  consideration  of  the  personal  rights  they 
create  as  contracts. 

234.  There  were  also  other  real  rights,  the  conferring  of 
which  was  not  considered  as  diminishing  the  dominium  of  the 
grantor;  such  are  pledge  {piffnus),  where  the  delivery  of  the 
pledge  temporally  changes  the  right  of  possession,*  and  hjrpothe- 
cation  (Jiypotheca) :  to  which  is  attached  this  peculiarity,  that 
this  species  of  real  right  might  be  created  by  mere  consent.* 

*  The  guaranteed  creditor  had  the  added:   there  are  real  rights,  as  we 

potsestio  ad  interdicta,'D\g,  41,  3, 16,  haye  already  seen  in  the  case  of  per- 

f.  Javol. ;  41, 2,  36,  f.  Jul.  sonal  rights,  which  are  only  guaranteed 

'  This    final   ohseryation    may  be  by  exceptions  and  not  by  actions. 
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Chapter  IV. 

Considerations  applicable  to  Personal  Rights  and  to 
Real  Rights. 

Section  LXXX.  —  Rights  relating  to  the   State,   to  the 
Family,  to  the  Moral  or  Physical  Individuality  op  Man. 

236.  Man  considered  from  this  point  of  view  is  susceptible 
of  both  real  and  personal  rights. 

On  the  one  hand,  the  relations  resulting  from  the  status  of  an 
individual,  and  the  necessary  elements  of  such  status,  particularly 
familia,  give  rise  to  numerous  obligations. 

And  on  the  other  hand,  we  find  therein  a  union  of  real  rights, 
whose  object  is  not  corporeal  things,  but  immaterial  abstractions, 
and  which  are  nearly  all  of  the  highest  value  to  man.  Thus,  the 
character  of  father,  of  son,  of  free,  of  enfranchised,  of  patron,  of 
citizen ;  the  liberty  and  individual  safety  of  the  physical  person, 
the  honour,  the  reputation  and  the  whole  of  the  intellectual 
faculties  of  the  moral  person,  all  these  form  the  object  of  so 
many  rights,  which  belong  to  us  directly  and  immediately,  and 
that  without  the  intervention  of  an  individually  passive  subject, 
and  independently  of  all  obligations  towards  us.  These  are 
real  rights. 

Section  LXXXI. — Acquisitions  or  Successions 
per  Universitatem — Inheritance. 

286.  There  are  means  of  acquisition  which  apply  both  to  real 
rights  and  personal  rights. 

The  persona  of  an  individual  who  is  deceased  (and  sometimes 
even  before  decease)  is  detached  as  it  were  from  that  individual 
and  implanted  in  another,  who  continues  the  existence  of  the 
persona,  and  through  him  are  transmitted  all  real  and  personal 
rights,  with  the  exception  of  those  whose  nature  it  is  to  die  out 
with  the  individual. 

237.  This  substitution  of  one  persona  for  another  was  not  a 
matter  of  the  mere  volition  of  the  parties.    The  State,  either  by 
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the  general  law  common  to  all,  or  by  a  special  law  passed  in  the 
comitia^  or  else  by  the  magistrate,  always  intervened,  at  least 
until  the  necessity  for  the  intervention  was  done  away  with,  by 
means  of  fictions  and  other  indirect  methods  of  evading  the 
strictness  of  the  ancient  regime^  changes  which  were  brought 
about  as  the  jus  privatum  grew  up  and  overshadowed  the  jus 
publicum* 

238.  Hcereditas,  whether  ex  testamento  or  ab  intestaio, 
bonorum  possessiones^  Jideicommisgaria  hcereditasy  leffotum, 
legacies  in  certain  cases,  and  especially  at  the  time  of  Justinian ; 
adroffatio  and  some  other  legal  conditions,  rights,  actions  and, 
events  which  Justinian  for  the  most  part  suppressed, — ^were  so 
many  methods  of  succeeding  to  the  goods  and  rights  of  a 
person  when  dead,  or  even  during  his  lifetime. 


ARTICLE   SECOND. 
OF  ACTIONS. 


§  I.  PRELIMINARY  NOTIONS. 
Section  LXXXII. — Rights — J  urisdiction — ^Procedure. 

239.  Bights  are  engendered  and  their  effects  defined ;  but 
rights  are  abstract,  they  are  purely  creations  of  the  social  world, 
they  are  immaterial,  they  are  in  themselves  inert  and  powerless : 
to  give  them  life  and  action  there  must  be  power  and  procedure. 
And  what  this  power  and  procedure  are,  are  questions  that  arise 
in  connection  with  every  form  of  society,  and  every  species  of 
right. 

240.  The  law,  the  jurisdiction  and  the  procedure  are  the  neces* 
sary  components  of  every  legislative  system.  The  last  two  are 
equally  worthy  of  study  with  the  first,  for  in  them  we  realize  the 
living  and  active  principle.     The  study  of  the  law  familiarizes 


Digitized  by  VjOOQIC 


GENERALIZATION  OF  BOMAN  LAW.  673 

US  with  the  abstract ;  a  visit  to  a  court  of  justice  places  the 
living  citizen  before  us  and  exhibits  the  reality  of  law. 


Section  LXXXni. — General  Idea  of  the  Actio. 

241.  The  word  action  (actio,  from  agercy  to  act)  in  its 
etymological  signification  designates  the  putting  into  action  of 
the  law,  or  the  act  or  serie&  of  acts  by  which  we  have  recourse 
to  judicial  power  to  enforce  a  right,  either  in  defending  our- 
selves or  in  attacking  another.  By  figure  of  speech,  action 
signifies,  in  a  second  sense,  the  right  itself  of  exercising  this 
recourse  to  authority;  and,  in  a  third  sense,  the  prescribed 
means  of  exercising  it. 

242.  But  to  assign  to  this  word  any  one  distinct  technical 
meaning  would  be  in  effect  to  confound  the  various  ^stems  of 
judicial  and  legal  procedure  which  succeeded  one  another  in 
the  history  and  constitution  of  Rome.  For  the  technical 
meaning  of  the  word  actio  has  changed  with  each  of  these 
systems. 


Section  LXXXIV. — Three  Epochs  and  Three  Systems  op 
Judicial  Procedure  in  Roman  Law. 

243.  These  systems  were  three  in  number : — 

1.  That  of  the  legis  actiones. 

2.  That  oiformulcB  or  ordinariajudicia. 

3.  That  of  extraordinaria  judicia* 

244.  The  first  extended,  if  not  in  feet,  at  least  in  theory, 
from  the  foundation  of  Rome  till  the  lex  JEbutia,  B.C.  177,  or 
B.C.  171.  This  period  may  be  termed  the  Quiritarian  era; 
its  peculiarities  have  been  already  impressed  upon  the  reader. 

246.  The  second  form,  the  ordinariajudicia  or  formula 
system,  was  in  vogue  from  the  decline  of  its  predecessor  till  the 
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time  of  Diocletian,  a.d.  294.  This  period  is  characterized  by 
the  philosophic  development  of  jurisprudence  as  the  science  of 
justice  and  equity. 

246.  The  extraordinaria  judicial  which  commenced  with 
Diocletian,  mark  the  period  when  res  puhlica  had  lost  its 
original  signification,  and  when  the  imperial  will  had  become 
the  source  and  fountain  of  all  legislation  and  administration. 

Concerning  each  of  these  periods  the  student  of  Roman  law 
should  keep  prominently  in  his  mind  the  answer  to  the  two 
questions:  What  is  the  governing  principle?  What  is  the 
form  of  procedure  ? 


Section  LXXXV. — Distinction  between  Jus  and  Judiciuu, 
Magistratus  and  Judex. 

247.  The  distinction  is  a  most  important  one,  and  strikes  at 
the  root  of  the  system.  Jus  is  the  right,  the  law,  or  will: 
judicium  the  tribunal,  or  proceeding  where  or  by  which  the 
right  is  contested  and  declared. 

248.  Jurisdictio  is  the  function  of  declaring  the  law,  and 
of  conferring  the  public  power  (imperium)  upon  the  person 
charged  with  its  execution.  This  power  was  lodged  in  the 
hand  of  the  magistrate,  who  might  also  assume  the  fimctions  of 
judex, 

249.  The  two  functions  were  perfectly  distinct,  and  were 
usually  entrusted  to  different  hands,  the  magistratus  and  the 
judex.  By  a  figure  of  speech,  to  be  in  jure  was  to  be  before 
the  magistrate  charged  to  speak  the  law;  to  be  injudicio  was 
to  be  before  the  judge  charged  to  examine  the  merits  of  the 
case.^ 

To  the  magistrate  belonged  the  fimctions  expressed  by  the 
words  edicercy  jus  dicere  ;  to  the  judge  those  expressed  by  the 
word  judicare.      So,  also,  the  jurisdictio   of  the  magistrate 

*  In  certain  texts  ^Wi^tum  is  substitnted  iorju4,  bat  it  is  an  inaccnracj. 
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whicli  declared  the  law,  answered  to  the  sententia  of  the  judge 
which  settled  the  debate  between  the  litigants. 

The  addicere  of  the  magistrate,  to  assign  the  property  to  any 
one  in  the  name  of  the  law,  answered  to  the  adjudicare  of  the 
judge,  and  hence  also  addiction  answering  to  adjudication^ 

260.  This  distinction  between  jus  and  judicium  seems  to 
correspond,  in  some  respects,  with  our  modem  idea  of  the 
distinction  between  a  question  to  be  decided  on  fact,  and  on  law. 

However,  it  would  be  an  error  to  look  upon  the  office  of 
judge  as  limited  to  the  decision  of  a  simple  question  of  fact. 
He  had,  it  is  true,  to  ascertain  the  &cts,  but  he  had,  in  addition, 
to  determine  their  legal  bearing.  His  function  was  therefore 
mixed,  the  extent  of  the  judicial  element  depending  upon  the 
nature  of  the  powers  conferred  upon  him  for  the  given  occa- 
sion.* 

261.  We  thus  trace  the  progress  of  the  separation  between 
the^'tt*  snA  judicium  under  the  three  systems. 

Under  the  first  system,  the  distinction  existed ;'  but  was  not 
always  observed. 

Under  the  second,  the  separation  was  complete :  and  the 
magistrate  only  in  extraordinary  cases  himself  acted  as  judge. 

Under  the  third  system,  the  extraordinary  became  the 
ordinary  and  the  two  functions  were  united. 


Section  LXXXYI. — The  State  appoints  the  Magistbate, 

THE  PaBTIES  the  JuDEX. 

262.  The  fiinctionary  who  had  the  jurisdictio,  that  is,  the 
magistrate^  was  clothed  with  state  power,  which  he  exercised 

1  The  i)T»tor,  in  declAring  the  law,  of  fact;  for  eyen  the  question  of  calpa- 

assigDB  (addicit)  not  only  property,  bility  is  one  of  the  most  delicate  of 

but  other  things  as  well,  for  example :  penal  law. 

a  jndge  to  litigants;  the  right  of  free-  *  Thas  in  the  law  of  the  Twelre 

dom,  sonship,  &c. ;  whilst  the  adju^  Tables :   Si  in  jus  vonat  atqve  eat, 

dicatio  of  the  judge  is  never  applied  to  (Cic,  De  legih.^  2,  4;  8,  76 ;  Anl.  Gell. 

anything  bnt  property  or  some  servi-  20,  1.)    I'hns  the  action  of  the  law, 

tade.  jndicit  pnstnlatio^  which  had  for  its 

'   Amongst  onrseWes,  in   criminal  special  object  to  obtain  from  the  m»r 

matters,  it  is  not  correct  to  say  that  gistrate  a  jndge  for  the  snit. 
the  jnry  has  only  to  resolve  a  question 

xx2 


Digitized  by  VjOOQIC 


676  GENERALIZATION  OF  ROMAN  LAW, 

during  the  whole  period  of  office,  but  the  judge  was  a  simple 
citizen  appointed  to  e^ch  particular  case  to  decide  the  matter  at 
issue.  The  authority  which  the  magistrate  exercised  was  the 
public  power,  imperium  ;  the  matters  confided  to  the  judge  were 
private, 

263.  Nevertheless,  as  he  had  to  fulfil  a  public  office  he  was 
selected  from  the  class  of  citizens  qualified  under  the  consti- 
tution to  exercise  that  fimction,  and  his  powers  were  imparted 
to  him  by  the  magistrate. 

One  characteristic  of  this  institution  is  the  &ct,  that,  be  the 
nature  of  the  proceeding  what  it  might,  no  judge  could  be 
forced  upon  the  parties  without  their  consent.^ 

The  parties  agreed  between  them  in  the  choice  of  their  judge, 
which  was  QdXLoA  judicem  sumere. 

If  he  was  proposed  by  the  magistrate  to  them,  they  either 
agreed  to,  or  excepted  to  him,  without  having  to  give  any 
reason,  which  was  called  judicem  ^erare  or  ejurare,  rejicerey 
recusare ;  if  they  could  not  agree,  it  was  decided  by  lot.* 

And  the  judge  thus  fixed  upon  was  appointed  by  the  magis^ 
trate  to  hear  the  suit,  which  was  called  judicem  addicere,^  It 
was  a  public  duty  which  he  could  not  refuse.* 

264.  There  was  for  each  jurisdiction  only  one  magistrate, 
and  for  each  suit,  as  a  general  rule,  only  one  judge  {unus  judex); 
but  in  either  case  assistance  might  be  rendered  by  assessors,  or 
by  jurists  for  the  purpose  of  consultation. 


Section  LXXXVII. — The  Public  Administration  of  Justice. 

266.  This  principle  of  the  public  administration  of  justice  is 
coeval  with  the  very  foundation  of  Rome,  and  survived  through- 
out the  three  systems  of  procedure. 

*  "Neminem  volaemnt  majores  nog-  rem-,  2,  12;  3,  §§  3, 11, 13  et  41.  Plin., 

tri,  non  modo  de  existimatione  cnjns-  HUtt.  natur.  proofm.    Dig.  10,  2,  47, 

qiiam,  sed  ne  pecuniaria  c^aidem  de  re  f .  Pomp. 

minima  esse  jndicem,  nisi  qui  inter  *  Dig.  5, 1,  39,  f.  Papin.;  46,  L  Paul, 

adveraariofl  convenisset."    (Cicer.,  Pro  80,  f.  Pomp. 

auent.,  43.)  ♦  Dig.  60,  6,  13,  §  2,  f.  Ulp.;  6,  1, 

«  Cicer.,  Pro  Flaoco,  21 ;  In  Ver-  78,  f .  Paul. 
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It  was  in  the  forum,  in  view  of  all  the  people,  that  the 
magistrate  seated  on  his  tribunal  exercised  his  jurisdiction.  It 
was  also  in  the  forum,  imder  the  eyes  of  every  one,  that  the 
judge  on  his  subsellium  proceeded  to  the  examination,  and  to  the 
decision  of  the  ^mt(Judiciurfi)\  to  him  the  evidence  was  sub- 
mitted, before  him  the  witnesses  were  examined,  and  the  patrons 
or  the  advocates  pleaded. 

The  magistrate  had  the  power,  in  case  of  necessity,  of  holding 
his  court,  called  tribunal  ponercy^  elsewhere  than  in  the  forum. 

And  the  judge  might  try  the  case  in  any  other  place  pointed 
out  by  the  magistrate  who  appointed  him,*  or  he  might  hear  the 
suit  in  the  place  where  the  cause  of  action  arose,  but  it  must  be 
in  public. 

In  later  times  prcetoriums  were  constructed,  which  were 
buildings  for  the  administration  of  justice ;  but  the  principle  of 
publicity  was  observed  in  their  arrangement. 

The  only  interference  with  this  was  the  practice  which  pre- 
vailed of  drawing  a  curtain  (velum)  before  the  magistrate  while 
he  deliberated  with  the  assessors  or  counsel  in  the  secretuniy  or 
semicircular  seat. 


§  IL  LEGIS  ACTIONS S. 

Section  LXXXVin. — The  Functions  op  the  Magistrate  and 
THE  Judex  under  this  System. 

266.  The  functionaries  connected  with  the  system  of  the  legis 
actiones  were  as  magistrates— at  Rome,  at  first,  the  kings,  then 
the  consuls,  then  the  praetor,  and,  for  a  certain  class  of 
cases,  the  aediles; — in  the  municipia  the  decemvirs  (consuls 
on  a  small  scale) — in  the  provinces  (which  only  began  to 
be  part  of  the  empire  towards  the  end  of  the  epoch  of  the 
legis  actiones)y  the  propraetors  or  proconsuls. — As  judges,  the 
judex,  appointed  for  each  case,  and  only  eligible  from  the 
order  of  the  senators;  the  recuperatoresy  for  which  the  choice 
was  less  restricted,  and  who  were  always  several  in  number 

»  Livy,  23,  82. 

•  Dig.  6, 1,  69,  f.  Ulp.    See  also  4,  8,  21,  §  10,  and  following,  f.  Ulp. 
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(either  three  or  five)  for  each  suit,^  whilst  the  judge  was  generally 
alone  {unus  judex) ;  lastly^  the  centumvirs,  elected  annoally  by 
the  comitia  of  each  tribe,  organized  into  a  kind  of  permanent 
college,  and  charged  with  judicial  Amotions — an  eminentlj 
Quiritarian  tribunal,  in  front  of  which  a  lance  {hasta)  was 
planted  as  a  sign  of  its  character  and  duties,^  and  which  was 
divided  into  several  sections. 

In  certain  cases,  under  the  legis  actiones  it  was  the  magistrate 
himself  who  adjudicated,  in  others  the  case  was  sent  before  a 
judge ;  but  what  the  principle  was  bj  which  a  case  was  sent  to 
a  judexy  or  before  recuperatoresy  or  before  the  college  of  the 
centumvirs,  is  uncertain.  The  principle  of  the  recuperatoreSy 
although  they  were  introduced  under  the  system  of  the  leffis 
actiones yVf as  nevertheless  foreign  to  it;  for  the  rccupercUoreSyin 
reality,  had  no  connection  with  cases  in  which  there  were  no 
foreigners  or  aliens  concerned:  it  was  an  institution  belonging 
to  the^uf  gentium. 


Sectioit  LXXXIX. — Forms  of  PaocBDimB,  or  Actions  op  the 
Law  {Legis  Actiones). 

267.  There  were  five  legis  actiones.  Three  were  forms  of 
pi^ocedure  to  obtain  a  decision  in  the  suit.  Two  were  more 
particularly  adapted  to  carry  into  execution  the  sentence. 

268.  Of  the  three  first,  the  actio  sacramenti  was  the  most 
ancient,  which  applied  with  variations  of  fi)rm  to  suits  either  for 
obligations,  or  for  right  of  ownership:  but  the  same  character 
was  common  to  all  cases,  viz.,  the  sacr amentum y  or  sum  of  money 
which  each  litigant  was  obliged  to  leave  in  the  hands  of  the 
pontiff,  and  which  was  lost  to  the  defeated  party  and  devoted  to 
purposes  of  public  worship  {ad  sacra  publica).^  This  is  the 
action  with  which  we  are  most  acquainted.  The  judicis  pos^ 
iulatio  was  the  demand  made  to  the  magistrate  for  the  appoint- 
ment of  a  judge,  and  which  appears  to  have  taken  place, 

»  Tit.  Liv.  26,48;  43,  2;  Cicer., /»  *  Festus,    on    the    word    Sacra- 

Verr.,  8, 13 ;  Gai.  1,  §  20.  mentum. 

•  Gains,  4,  §  13,  and  following. 
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whatever  might  be  the  nature  of  the  claim.  Finally,  the 
condictioy  a  much  more  recent  legis  actio^  and  one  purely  con- 
fined to  the  prosecution  of  obligations. 

269.  The  two  of  the  last  kind  were  the  manus  injectioy  or 
bodily  seizure  of  the  person  of  the  debtor  condemned,  or  con- 
victed on  his  own  admission,  which  constituted  him  addictus  ; 
and  lSii<^  pignoris  capioy  or  seizure  of  the  goods  of  the  debtor.* 

The  legia  actio  called  per  manus  injectionem^  though  more 
particularly  a  means  of  execution,  was  also  sometimes  employed 
as  a  method  of  entering  into  certain  suits  which  the  magistrate 
decided  by  his  own  authority. 

260.  These  legis  actiones,  except  the  last,*  were  accom- 
plished in  Jure,  before  the  magistrate,  even  in  the  cases  where 
it  was  necessary  for  him  to  appoint  a  judge  or  recuperators,  or 
to  send  the  matter  to  the  college  of  centumvirs.  They  were  the 
formulae  or  judicial  preliminaries. 

261.  The  characteristics  of  the  legis  actiones  were  mate- 
rialism and  superstition :  they  were  attended  by  wild  gesticula- 
tion and  a  close  adherence  to  technicalities  which  breathed 
throughout  the  spirit  of  patrician  supremacy,  Quiritarian  power, 
and  subjection  to  the  repressive  influence  of  sacerdotal  au- 
thority.* 


Section  XC. — Signification  op  the  Word  Actio  under  the 
Legis  Actiones. 

262.  Thus  we  see  that  under  the  system  of  the  legis  actiones 
the  word  actio  designated  neither  the  prosecution  of  each  right 
in  particular,  nor  the  power  of  instituting  such  prosecution : 
there  was  no  separate  actio  for  each  right. 

Gains  ^  says  the  legis  actiones  were  so  called  either  because 

>  On  all  these  legU  actiones^  see  '  Gains,  4,  S  29. 

specially  Gaias,  4,  §  11,  et  seq.    Un-  »  Gains,  4,  |§  11  and  80;  4,  §  28. 

fortunately  there  is  an  omission  here  of  *  Gains,  4,  §  11. 
two  pages. 
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they  were  of  legal  and  not  of  praetorian  origin ;  or  because  they 
derived  their  names  from  the  legal  terms  {legum  verbis  accommo^ 
dat(s)  to  which  they  rigorously  adhered. 


Section  XCI. — Fictitious  Application  of  the  Legis  Aetiones  to 
Cases  where  there  was  no  real  Suit  (tn  Jure  Cessio), 

263.  It  not  unfrequently  happened  that^  in  order  to  transfer 
a  thing  or  a  real  rights  the  judgment  of  a  magistrate  became 
necessary  or  advisable.  In  such  cases  the  party  to  whom  the 
transfer  was  to  be  made  brought  a  collusive  action  against  the 
other,  who,  not  disputing  the  claim  of  the  plaintiff  when  sum- 
moned injudicio,  the  magistrate  njAjudged  {addicebat)  in  &vour 
of  the  claim. 

264.  This  was  called  injure  cessio ,  and  by  it  the  transfer  of 
the  proprietas  in  things  corporeal  and  incorporeal,  the  transfer 
of  tutorship,  the  enfranchisement  of  slaves  {manumissio\  of 
children,  the  adoptio  of  sons  by  means  of  feigned  mancipation 
were  effected.  Hence,  the  occasional  application  of  the  term 
legis  actiones  to  these  acts^  Idque  legis  actio  vocatur,^ 


Section  XCII.— Decline  op  the  Legis  Actiones, 

266.  We  have  pointed  out  how  these  kgis  actiones  underwent 
the  vicissitudes  through  which  all  Roman  legislation  passedj 
and  even  in  the  sixth  century  of  the  city  we  find,  as  Grains 
declares,  that  they  had  become  the  object  of  popular  hatred.* 
They  were  first  of  all  abandoned  by  common  use  when  the  l^al 
forms,  designed  originally  for  aliens,  came  to  be  used  by  citizens ; 
they  were  formally  abolished  by  the  lex  ^butia  and  the  two 
leges  Julice^  one  of  which  is  attributed  to  Julius  Caesar,  B.C.  46, 

>  Gai.  2,  $  24;  Dig.  1, 20,  Off.Jur,,  1,  De  hit  qui  non  a  dom.  man,,  1.    Cod. 

t  Ulp.;  1,  7,  De  adopt.,  4,  f.  Modest;  Justin.  8,  48,  Ve  ad^pt,  L 
1, 16,  Qffic.  proeont,,  8,  f.  Ulp.    Paul,  •  Gai.  4.  §  80. 

Sent,  %  26,  §  4.    Cod.  Theod.  4,  10, 
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the  oliher,  or  perhaps  even  both,  to  Augustus^  B.C.  25  ;  and  they 
were  never  again  used  except  in  two  instances,  one  of  which  was 
the  case  where  the  suit  should  come  before  the  college  of  the 
centumvirs.  Finallj,  in  later  times^  thej  were  limited  to  the 
injure  cessio. 


§  m.  FORMULAE  OR  ORDINARIA  JVDICIA. 

Section  XCin. — The  Magistrate  and  the  Judge  under  the 
Formula  System. 

266.  The  public  functions  were  exercised  during  the  formu- 
lary period  by  magistrates  who  were, — at  Rome,  the  praetors, 
the  number  of  which  had  been  successively  augmented  till  it 
reached  eighteen,  the  aediles,  the  prsBfect  of  the  city,  and  the 
praetorian  praefects ;— in  the  provinces,  the  governor  of  each 
province,  under  the  several  titles  of  proconsuls,  propraetors, 
lieutenants  (  CcBsaris  legati\  presidents  {prcesides)  or  praefects, 
who  repaired  at  certain  periods  to  the  principal  towns  of  their 
provinces  to  hold  assizes  {conventus)^  and  above  them  all, 
constituting  the  last  court  of  appeal,  was  the  Emperor. 

As  judges  there  were  the  judex  or  arbiter  named  for  each 
cause,  the  recuperators,  and  the  college  of  the  centumvirs, 
which  survived,  though  in  decay,  to  the  end  of  the  formulary 
period. 

267.  A  radical  change,  which  among  many  others  was  in 
itself  alone  the  sign  of  a  complete  social  revolution,  was  the 
extension  among  citizens  of  the  eligibility  of  being  appointed 
judges.  The  privilege  had  originally  belonged  exclusively  to 
the  senators,  but  came,  after  a  prolonged  dispute  that  lasted  up- 
wards of  half  a  century,  to  be  shared  between  the  senators  and 
the  knights,  and  was  subsequently  extended  to  other  citizens. 
Five  decuricSy  or  Ksts  of  citizens  nominated  for  the  oflSce,  were 
every  year  drawn  up  by  the  praetor,  and  suspended  in  the 
forum  {judices  selecti),  and  publicly  posted  {in  albo;  judices  in 
albo  relatt),^ 

»  Senec.,  De  lennf.,  8^  7;  Cic,  Pro  Cluent,  43. 
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The  first  decuria  was  composed  of  senators^  the  second  of 
knights^  the  third  of  soldiers,  the  fourth  and  fifth  (added  one  bj 
Augustus,  the  other  by  Caligula)  of  citizens,* 

From  these  lists  the  judges  were  selected  for  each  case. 

The  monopoly  of  the  patrician  order  in  the  administration  of 
justice  was  thus  broken  up,  and  the  citizen  was,  as  we  should 
say  in  modem  times,  judged  by  his  peers.  Similar  lists  were 
prepared  in  the  provinces  by  the  governor. 

268.  The  fiinctions  of  the  magistrate  were  limited  to  his 
especial  jurisdiction,  as  those  of  the  judge  were  to  the  particular 
case.  But  the  practice  of  obtaining  the  assistance  of  able 
lawyers  as  assessors  became  very  general  during  this  period. 


Section  XCIV. — The  Formula. 

269.  The  symbols,  with  the  consecrated  terms  and  gestures 
of  the  primitive  times,  had  disappeared,  and  were  replaced, 
during  this  period  of  the  formulary  system,  by  the  science  of 
law.  The  magistrates  charged  with  the  organization  of  the 
judicium^  after  the  argument  before  him  injure^  delivered  to  the 
parties  a  formula^  which  became  the  rule  of  the  case. 

By  this  formula,  the  elements  of  which  were  doubtless 
suggested  by  the  parties  concerned,  the  magistrate  invested  the 
judge  with  his  authority; — he  first  announced  the  question  in 
dispute,  and  the  fact  alleged  by  the  plaintiff  as  the  basis  of  his 
claim ; — then,  and  here  begins  the  vital  portion  of  the  formula, 
he  defined  the  plaintiff's  claim,  of  which  the  magistrate  required 
the  verification :  in  certain  cases  he  also  stated  the  grounds  of 
defence,  and  the  answers  which  it  would  be  incumbent  on  the 
plaintiff  to  give  to  make  good  his  case ;  then  followed  the  order 
to  condemn  or  acquit  the  defendant,  according  to  the  nature  of 
the  proof  adduced,  in  some  cases  indicating  exactly  the  sentence 
that  was  to  be  pronounced,  in  others  allowing  more  or  leas 
latitude  to  the  judge,  and  in  particular  cases  adding  to  the 

1  Saet.,d?<;far.,32;  Cal\guU^\^\  Oalba,li. 
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power  of  condemning  or  acquitting,  that  of  adjudgbg,  lihat  is  to 
Bay,  of  vesting  the  proprietas  in  the  given  thing  in  either  party 
by  his  judicial  sentence. 

270.  It  was  necessary  that  the  judge  should  be  simply  a 
citizen,  deriving  all  his  authority  from  the  magistrate,  and 
exercising  no  functions  except  by  virtue  of  his  formula. 

The  preparation  of  the  formula  was,  therefore,  of  the  greatest 
moment  in  this  form  of  procedure,  and  the  full  force  of  legal 
science  was  brought  to  bear  upon  it ;  the  most  renowned  jurists 
were  consulted  alike  by  the  litigants  and  the  magistrates.  The 
power  of  logical  analysis  and  connection,  the  accuracy  of  ex- 
pression, and  the  way  in  which  every  right  and  every  shadow 
of  right  is  provided  for  in  this  legal  instrument,  is  wonder&l. 
They  were  prepared  beforehand,  inscribed  on  the  album,  and 
exposed  to  the  public  inspection.^  The  plaintiff  went  before  the 
magistrate  in  jure,  indicated  the  formula  he  required ;  its  clauses 
were  then  discussed  by  the  parties ;  the  formula  was  adapted 
to  the  particular  case,  and  finally  delivered  by  the  praetor 
{postulatio,  impetratio  formulcBy  vel  acHonis,  vel  Judicit),* 

271.  The  study  of  the  parts  of  which  the  formulsB  were 
composed,  and  of  their  various  conceptions,  is  the  key  to  this 
system.  At  the  head  we  always  find  the  institution  or  appoint- 
ment of  the  judge,  "  Judex  esto,^^ 

In  addition  to  this,  the  formula  contained  four  chief  parts 
(  partes). 

1st.  The  announcement  in  general  terms  of  the  object  of  the 
suit,  and  the  facts  alleged  by  the  plaintiff  as  the  basis  of  his 
claim,  and  which  to  a  certain  extent  set  forth  the  nature  of  the 
case,  for  example :  "  Quod  Aulus  Agerius  Numerio  Negidio 
hominem  vendidit ;"  this  was  therefore  called  the  demonstrcOio. 

This,  however,  was  not  necessarily  inserted,  because  as  it  was 
rather  by  way  of  preamble  it  might  be  sufficiently  contained  in 
the  second  part 

-2nd.  The  second  part  was  the  definite  and  accurately  stated 

»  Gai.  4,  §  47;  Cic,  Pro  Bote.,  8.  3;  De  invent,  19;  In  Verr.,  4,  66; 

•  Cic,  Part,  orat,  28 ;  Pro  Caein.,      Ajooniai,  In  Verr.f  8. 
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case  of  the  plaintiff  which  must  be  verified  by  the  judge,  and 
which  consequently  involved  the  question  of  legal  right— Jttn> 
contentio  according  to  the  expression  of  Gains :  "  Si  'parety^  &c., 
"  If  it  appears  that."  This  part  was  called  the  intention  fixjm 
in  and  tendere,  whence  we  have  the  words  intention  and 
pretension. 

This  was  the  vital  part  of  the  formula  and  could  in  no  case 
be  dispensed  with. 

3rd.  The  third  part  was  that  which  gave  the  judge  the  order 
to  condemn  or  to  acquit  according  to  the  weight  of  the  evidence 
brought  before  him,  and  fixed  with  more  or  less  latitude  the 
judgment  that  he  had  to  pronounce:  "  Condemnato;  si  non 
parety  absolvito.^^     This  portion  is  termed  the  condemnatio. 

4th.  The  fourth  part,  which  only  appears  in  three  formulae, 
was  styled  the  adjudication  by  which  the  magistrate  conferred 
upon  the  judge,  in  addition  to  his  power  of  finding  for  the 
plaintiff  or  the  defendant,  the  right  to  ascribe  to  or  vest  in 
either  party,  according  as  he  should  find  for  the  plaintiff  or  the 
defendant,  the  property  in  the  thing  which  is  the  object  of  the 
suit :  **  Quantum  adjudicari  oportet,  judex  Titio  adjudicato,^ 

272.  Every  condemnatio  in  the  formula  system  was  pecuniaiy : 
whatever  was  the  nature  of  the  suit  the  judge  had  only  the 
power  to  condenm  either  party  to  pay  a  given  sum  of  money ; 
this  is  an  important  and  characteristic  feature  of  the  system 
which  must  not  be  lost  sight  of.  The  methods  resorted  to,  for 
the  purpose  of  avoiding  the  effects  of  this  principle,  especially 
in  cases  where  the  object  of  the  action  or  suit  was  to  determine 
some  real  right,  are  most  ingenious  and  worthy  of  attention.^ 

273.  In  addition  to  these  four  principal  parts,  the  formula 
might  also  contain  certain  accessory  parts  which  were  termed 
adjectiones. 

*  See  Oai.  4,  §  82  et  seq. 
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Section  XCV. — Signification  op  the  Term  Actio  under  the 
Formula  System. 

274.  The  word  actio  here  signifies  the  right  conferred  by 
the  magistrate  upon  the  plaintiff  to  enforce  a  claim  before  a 
judge ;  it  is  thus  expressed  by  Celsus :  "  Nihil  aliud  est  actio, 
quam  jus  quod  sibi  debeatur  judicio  (before  a  judge)  perse- 
quendiJ*^^ 

The  word  actio  also  designated  the  formula  which  was  de- 
livered to  the  litigant,  and  by  which  this  right  was  conferred 
upon  him. 

And  fi:equently,  by  a  figure  of  speech  in  which  the  effect  is 
taken  for  the  cause,  the  term  judicium  was  applied  to  the  for- 
mula and  consequently  to  the  action,  that  is,  to  the  act  instituting 
the  suit. 

In  this  way  the  three  terms  actio,  formula,  and  judicium, 
are  frequently  in  connection  with  the  formula  system  used  as 
synonymous,  and  as  a  result  gave  rise  to  expressions  like 
the  following :  actionem,  formulam ;  or  judicium  postulare, 
impetrare,  accipere,  suscipere,  dare,  accommodare,  denegare ; 
*^  actionem,  judicium  dabo  ;  non  dabo,^ 


Section  XCVL— Actions  in  Rem  and  in  Personam. 

276.  Actions  are  divided  in  Roman  jurisprudence  into 
various  distinct  categories ;  a  great  number  of  these  distinctions 
flowing  fi:om  the  conception  of  the  formula.  The  intentio  is 
that  which  chiefly  influences  and  determines  the  nature  of  the 
action. 

276.  The  principal  division  erected  upon  this  basis  is  that 
into  real  and  personal  actions,  or  actions  in  personam  and 
actions  in  rem. 

The  intentio,  inasmuch  as  it  sets  forth  the  claim  of  the  plain- 
tiff, must  necessarily  contain  aU  the  essential  elements  indicating 
his  legal  rights. 

>  Dig.  44,  7,  De  ohlig,  et  aotj  51, 1  CeU 
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If  it  is  a  question  of  an  obligation,  the  component  elements,  in 
addition  to  the  active  subject  of  the  right,  are  the  person,  indi- 
viduallj  the  passive  subject ;  and  the  thing  which  is  the  object 
of  the  right.  The  intentio  must  therefore  set  forth  these  three. 
The  person  of  the  obligee  appears  in  it  as  a  passive  subject:  *^Si 
paret  Numerium  Negidium  Aulo  Agerio  dareyfacere^prcBstare, 
oportere.^  Hence  it  is  said  that  the  intentio^  or  the  formula, 
the  action  (the  part  being  taken  for  the  whole),  is  in  personam. 

When,  however,  it  is  a  question  of  real  right  there  is  no  indi- 
vidual passive  subject ;  the  component  elements  of  the  right  are, 
a  person  the  active  subject,  and  a  thing  which  is  the  object  of 
the  right.  The  intentio  only  sets  forth  these  elements :  **  Si 
paret  hominem  ex  jure  Quiritium  Auli  Agerii  esse.^  There  is 
no  individual  passive  subject.  In  addition  to  the  plaintiff  there 
is  only  the  thing  which  is  the  object  of  the  right :  in  this  case  it 
is  said  that  the  intentio,  or  the  formula,  the  action,  is  in  rem. 

277.  The  action  is  in  personam,  when  a  person  appears  in 
the  intentio  as  the  individual  passive  subject  of  the  right.  This 
is  the  case  whenever  the  contention  is  that  another  is  boimd  to 
give  to  us,  to  do  for  us,  or  to  furnish  us  with  something  {dare, 
facerey  preestare,  oportere). 

The  action  is  in  rem,  when  there  being  no  individual  passive 
subject  of  the  right,  the  intentio  merely  contains  the  claimant 
and  the  thing  which  is  the  object  of  the  right.  This  takes  place 
whenever  we  maintain  that  a  thing  or  a  right  independent  of 
obligation  belongs  to  ourselves  {out  corporalem  rem  intendimus 
nostram  esse,  autjus  aliquod  nobis  competere). 

The  formula  system  has  disappeared,  but  the  division  of 
actions  into  in  personam  and  in  rem  has  survived. 

278.  We  thus  see  that  mixed  actions,  that  is,  actions  partly 
in  rem  and  partly  in  personam  could  not  exist  under  the  formula 
system,  and  for  their  appearance  we  have  to  wait  for  a  time 
when  the  true  signification  of  these  terms,  as  explained,  has  been 
lost ;  that  is,  to  a  period  subsequent  to  the  abandonment  of  Uie 
formula  system. 
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279.  Actions  tn  rem  bear  the  generic  title  of  vindicationes, 
and  actions  in  personam  that  of  acttones,  properly  so  called ; 
or  at  other  times  that  of  condictionesy  an  expression,  however, 
which  in  the  beginning,  and  in  a  technical  sense,  was  confined 
to  a  certain  species  of  personal  actions.^ 


Section  XC Vn. — Exceptio — Replic atio— Duplicatio — 
Tkiplicatio — Prjescriptio. 

280.  These  words  express  the  accessory  parts  of  the  formula 
which  bear  the  generic  name  of  adjectiones. 

Let  us  endeavour  to  realize  the  exceptio.  It  is  possible  that 
the  action  demanded  by  the  plaintiff  ought  to  be  given  to  him, 
because,  assuming  the  facts  that  he  alleges,  the  action  exists 
according  to  the  principle  of  the  civil  law.  It  is  possible  these 
facts  being  found  by  the  judge,  the  verdict  according  to  strict 
law  should  be  given  in  his  favour ;  and  yet  that  the  defendant 
may  be  able  to  allege  certain  circumstances,  which,  if  recognized 
as  true,  would  render  this  verdict  inequitable,  for  example,  if 
he  states  that  the  promise  that  he  made  was  obtained  fi:om  him 
by  surprise,  by  fi^ud,  or  by  violence.*  Under  such  circum- 
stance, the  praetors,  in  order  to  give  to  the  judge  the  power 
of  investigating  these  facts  and  of  taking  them  into  his  consider- 
ation when  pronouncing  his  judgment,  announced  them  in  the 
formula  imder  the  form  of  an  exceptio y  that  is  to  say,  in  except- 
ing or  excluding  that  which  had  been  stated  in  the  intentio — in 
the  case,  for  instance,  where  there  was  fi^ud,  violence,  or  any 
similar  allegation  by  the  defendant.  "  Si  paret  N.  Negidium 
Aulo  Agerio  sestertium  X,  millia  dare  oportere^'*  would  be  the 
form  of  the  intentio,  which  would  be  followed  by  the  exceptio 
thus :  "  Si  in  ea  re  nihil  dolo  malo  Auli  Agerii  factum  sit 
nequejiat  (if  there  has  not  been,  and  if  there  is  not,  any  firaud 
on  the  part  of  Aulus  Agerius)  .  .  .  condemnato,  etc.'* 
Sometimes,  though  more  rarely,  the  exceptio  was  placed  in  the 
condemnatio  in  order  to  restrain  it,  as  in  the  following  example : 
"  Duntaxat  in  id  quod  facere  potest  condemnato,^^  The 
exceptio  is  thus,  speaking  with  etymological  propriety,  a  restrio- 

■  See  upon  this  Gai.  4,  $  1  et  seq.  *  Vide  sapra,  No.  166. 
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tion^  an  exception  placed  by  the  prsstor,  either  upon  the  claiin 
set  forth  in  the  intentio  or  upon  the  condemnation^ 

281.  The  magistrate  on  the  one  hand^  therefore^  adapted  the 
actio  to  the  case  of  the  plaintiff^  and  on  the  other  hand  adapted 
the  exceptio  to  that  of  the  defendant^  so  that  in  fact  the  judge^ 
by  the  formula^  was  instructed  on  the  one  hand  to  verify  the 
case  of  the  plaintiff^  and  on  the  other  hand  that  of  the  defendant ; 
it  was^  therefore^  the  magistrate  who  decided,  whether  the  plaintiff 
on  the  one  hand  was  entitled  in  law  to  his  actioy  and  on  the 
other  hand  the  defendant  to  his  exception  without  in  any  way 
prejudging  the  merits  of  the  case  set  up  by  either  party.  Thus 
the  magistrate  regulated  the  matter  as  a  form  of  law^  the  judge 
ascertained  and  determined  the  facts. 

If  the  exceptio  was  upheld  it  was  a  defence,  and  once  and  for 
ever  determined  the  case  in  fevour  of  the  defendant. 

282.  The  replicatio  was  no  more  than  an  exceptio  raised  on 
the  part  of  the  plaintiff  to  that  of  the  defendant,  and  so  on,  the 
duplication  the  triplicatio,  &c. 

288.  The  exceptio  was,  in  the  hands  of  the  praetor,  a  powerful 
means  of  mitigating  the  rigour  of  the  civil  law.  In  ibct  this 
method  of  moulding  the  ancient  institutions  became  a  portion 
of  written  law ;  for  we  find  laws,  senatus^onsultoy  and  imperial 
constitutionesy  upon  the  forms  of  the  exceptio.  It  is,  therefore, 
clear  that  the  true  Roman  exceptio  has  nothing  in  common  with 
that  now  understood  by  the  term  exception. 

284.  The  prascriptio  was  an  accessory  part  placed  at  the 
head  of  the  formula ;  its  object  being  analogous  to  that  of  the 
exceptioy  it  in  the  course  of  time  altogether  disappeared,  the 
exceptio  in  all  cases  answering  the  purpose  for  which  it  was 
intended. 

>  Dig.  44, 1,  2,  pr.  f .  Ulp. 


Digitized  by  VjOOQIC 


GEXERALIZATION  OF  ROMAN  LAW.  689 

Section  XCVIII. — ^Interdict a. 

286.  The  interdict  was  a  decree,  an  edict  delivered,  at  the 
request  of  an  individual,  by  a  magistrate  imperatively  ordering 
or  prohibiting  a  given  thing:  "  Vim  fieri  veto. — JExhibeas. — 
Bestituas"  Such  are  the  imperative  words  with  which  the  in- 
terdict ordinarily  terminated. 

It  was  chiefly  employed  in  connection  with  those  matters 
more  directly  under  the  surveillance  and  protection  of  the  public 
authority,  in  connection  with  religious  matters,  such  as  temples 
and  tombs ;  or  matters  connected  with  common  or  public  right, 
such  as  watercourses  and  highways. 

It  was  also  employed  in  connection  with  private  rights  (rei 
familiaris  causa),  incases  where  matters  were  urgent, — as,  for 
instance,  where  immediate  intervention  of  authority  was  neces- 
sary to  prevent  a  breach  of  the  peace. 

If  the  party  against  whom  the  interdict  was  pronounced  sub- 
mitted, the  matter  was  at  an  end ;  if  on  the  contrary,  for  any 
reason  whatsoever  he  refused,  the  case  then  became  a  regular 
trial,  the  magistrate  sending  the  parties  either  to  a  judge  or  to 
recuperatores, 

286.  The  interdict  in  this  procedure  became  the  law  of  the 
case  and  of  the  parties.  Thus  we  see  the  distinction  between 
it  and  the  actio :  the  interdict  emanated  from  the  magistrate  as 
an  act  springing  from  his  right  to  publish  edicts;  the  actio  on 
the  other  hand,  as  set  forth  in  the  formula,  emanated  from  his 
judicial  power.  The  one  was  an  imperative  command  addressed 
to  the  parties,  in  order  to  prevent  an  actio  should  the  interdicted 
submit,  and  to  be  the  law  determining  the  case  should  an  action 
be  commenced. 

The  interdict  did  not  replace  the  action ;  on  the  contrary,  it 
gave  birth  to  it,  and  formed  its  basis,  if,  notwithstanding  the 
fact  of  the  interdict,  there  should  be  a  suit. 

Whenever  the  cause  was  regulated  by  law,  or  by  general  edicts 
constituting  law  for  all,  the  praetor  framed  an  actio.  If  the 
cause  was  such  that  it  was  deemed  necessary  to  secure  the  inter- 
vention, at  each  step,  of  the  imperative  authority  of  the  prsetor, 
BO  that  each  might  be  govemed  by  a  special  edict,  which  formed 

Y  Y 
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the  rule  for  that  particular  case,  the  praetor  gave  an  interdict. 
The  interdict  was  thus  a  special  edict,  an  edict  between  two 
parties :  inter  duos  edictum.^  Inter  dicerCy  that  is,  in  a  certain 
sense,  inter  duos  edicere.  Jus  dicere,  addicere,  edicere^  inter^ 
dicercy  all  these  belong  to  the  same  family  of  words. 

287.  The  interdict  de  libero  homine  exhibendo,  which  was  a 
guarantee  of  individual  liberty,  ordered  that  whoever  detained  a 
free  man  should  immediately  produce  him,  ^^  Quern  liberum  dole 
mala  retinesy  exhibeas,^^^  This  strongly  resembles  the  English 
writ  of  habeas  corpus. 


Section  XCIX. — Extra  Ordinem  Coonitio— Extraordinaria 

JUDICIA. 

288.  When  the  magistrate,  instead  of  adopting  the  formulary 
procedure,  undertook  himself  to  determine  the  case,  this  mode 
of  procedure  was  termed  extra  ordinem  cognoscere;  extra  ordi- 
nem cognitio;  extraordinariajudicia;  actiones  extraordinaria. 
The  decision  of  the  magistrate  in  this  case  was  called  a  decre- 
tum.^ 

In  certain  matters  this  method  was  universally  adopted,  for 
instance,  in  the  restitutio  in  integrum,  by  which  the  praetor 
relieved  in  an  extraordinary  manner  citizens,  on  accoimt  of  par- 
ticular circumstances,  from  the  consequences  of  a  certain  act  or 
acts  which  had  been  prejudicial  to  them,  and  re-established  them 
in  the  position  in  which  they  would  have  been  had  not  these  acts 
taken  place;  the  other  examples  of  this  interference  are  the  cases 
of  missio  in  possessionem  bonorum; — or  the  placing  in  posses- 
sion of  goods,  and  the  acts  of  the  prcBtor  Jideicommissariusy  who 
was  a  special  praetor  appointed  for  the  consideration  of  disputes 
Qoncexnmgjideicommissa, 

289.  Side  by  side  with  these  trials  by  the  formula  system, 
whether  those  which  took  their  origin  in  the  formula,  or  those 

'  Gains  calls  it  the  Edictum  pree-      1  et  seq. 
torU,  4,  §  166.  »  Dig.  1,  18,  De  qffic,  proftid.,  8  f. 

^  Dig.  43,  20,  De  horn,  lib,  exhib.,      Julian,  and  9  f.  Callistr. 
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wHich  were  extraordinariayWeGnd.  vestiges  of  the  actiones  legU 
in  cases  where  the  matter  was  referred  to  the  centumvirs,  and  in 
another  special  case,  viz.,  the  actio  damni  infecti,  or  threatened 
injury. 


Section  C. — The  Decline  of  the  Formula  Ststek. 

290.  The  decline  of  this  system  commenced  with  the  exten- 
sive adoption  of  the  cognitio  extraordinaria,  and  was  completed 
under  Diocletian.  A  constitution  of  this  prince,  dated  a.d.  294, 
made  that  which  had  hitherto  been  extraordinary,  the  ordinary 
procedure  throughout  the  provinces.*  At  a  later  date  this 
was  extended  to  the  whole  empire,  and  the  formula  system  thus 
gave  way  to  tiiejudicia  extraordinaria. 


§  IV.  JUDICIA  EXTRAORDINARIA. 
Section  CI. — Jus  and  Judicium — The  Office  of  the  Magistbate 

AND  that  of  the  JuDOE  BECAME  IDENTICAL. 

291.  The  government  at  length  became  imperial  (imperium, 
from  imperarey  military  command).  The  old  constitution  of 
Rome  at  this  period  had  ceased  to  exist.  The  aristocratic 
pride  and  exclusiveness  of  the  ancient  patrician  order,  and  the 
restless  ambition  of  the  plebeian,  had  sunk  to  sleep,  or  lived  only 
in  the  memory  of  the  past.  The  class  distinctions  of  early 
times  were  buried  imder  the  superincumbent  mass  of  diverse 
populations  compressed  within  the  limits  of  the  Empire. 

From  the  time  of  Constantine,  Rome  and  the  Tiber  had 
given  place  to  Constantinople  and  the  Bosphorus.  The  Empire 
was  in  fact  no  longer  Roman,  but  Asiatic.  It  was  divided  into 
four  great  praefectures, — ^the  East,  lUyria,  Italy,  and  the  Gauls ; 
each  praefecture  being  divided  into  dioceses,  each  diocese  into 
provinces ;  Italy  was  a  prsefectiu^te. 

The  entire  hierarchy  of  civil  or  military  authority  emanated 
from  the  supreme  head,  from  the  sacred  will.     The  magistrates 

*  Cod.  3,  3,  De pcdan,  judi4i,f  2,  const  Diocl. 
Y  y2 
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were  no  longer  fiinctionaries  of  the  republic,  they  were  imperial 
officers. 

Christianity  was  the  state  religion,  and  its  clergy  an  official 
body. 

This  mighty  revolution  effijcted  corresponding  changes  in  the 
judicial  power  and  the  form  of  procedure. 

292.  The  rector  or  president  of  each  province ;  the  vicarius 
or  other  delegates  of  the  prsefect ;  the  praetorian  praBfect,  as 
a  judge  of  appeal  representing  the  emperor  (vice  sacra)^  and 
the  ultimate  appeal  to  the  emperor  himself,  were  the  channels 
of  justice.  In  minor  matters  the  local  magistrates  of  each  city 
had  a  subordinate  jurisdiction  limited  to  a  certain  sum  of  money. 
Kome,  Constantinople  and  Alexandria  had  each  its  distinct 
organization,  and  a  fiscal  jurisdiction  entrusted  by  the  emperor 
to  special  agents ;  military  jurisdiction  was  distinctly  separated 
from  the  civil,  and  the  ecclesiastical  jurisdiction  of  bishops  was 
binding  on  the  clergy,  but  vohmtaiy  as  to  other  citizens. 

293.  All  distinction  between  jus  said  judicium  had  ceased ; 
the  institution  of  the  judge  and  the  construction  of  the  formula 
for  each  case  had  consequently  disappeared. 

The  plaintiff  denounced  his  adversary  directly  to  the  clerk  or 
registrar  of  the  competent  authority  {apud  acta  denuntiare; 
actionis  denuntiatio).  The  magistrate  by  his  bailiff  acquainted 
the  defendant  of  the  charge  brought  against  him,'  and  in  due 
course  he  himself  tried  the  case. 

294.  The  presidents  of  the  provinces  were,  however,  in  the 
event  of  great  press  of  business,  authorized  to  remit  cases  of 
minor  importance  to  \\iQ  judices  pedanei;  *^hoc  est^  said  the 
Emperor  Julian,  "  jwi  negoiia  humiliora  disceptant.^^  *     These 

judices  pedanei  were  inferior  judges,  with  whose  exact  functions 
we  are  not  well  acquainted ;  they  appear,  however,  to  have  been 
nominated  by  the  Emperor,  and  a  certain  number  of  them  to 

*  Cod.  Theod.  2, 4,  De  denuntiatione,  Honor. 

rfil  editione    rescript i ;    especiallj   2  *  Cod,  S,  ti,  De  pedaneis  judicihug, 

const  Constontin.;  4,  13,  1,  §  1,  const  2  const  Dioclet  ct  Maxim.;  5  const. 

Theod.;    15,   14,  .9,  const   Arcad.   et  Julian. 
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have  been  attached  to  each  praetoriate ;  their  jurisdiction  was 
limited  by  Justinian  to  300  solidi.* 

296.  The  exception  had  now  become  the  rule^  and  all  pro- 
cedure was  extraordinary. 


Section  CIL — The  Change  of  the  Chabacteb  op  the  Actio, 
THE  ExceptiOy  AND  the  Interdict,  under  the  extraordi- 
nary Procedure  and  especially  under  Justinian. 

296.  The  actio  was  no  longer  either  as  under  the  le^is 
actiones  a  fixed  and  symbolic  procedure,  nor  as  under  the 
formula  system  the  right  conferred  by  the  magistrate  to  enforce 
one's  right  before  a  judge,  nor  the  formula  conferring  and  regu- 
lating this  right ;  it  was  simply  the  right  resulting  from  legislation 
itself  to  address  one's  self  to  the  competent  judicial  authority  in 
order  to  obtain  justice,  or  it  was  the  act  itself  of  obtaining 
justice. 

The  exceptio  had  no  longer  any  technical  signification ;  it  was 
no  longer  a  restriction,  an  exception  placed  by  the  magistrate 
on  the  power  conferred  upon  the  judge  of  passing  sentence. 
But  it  was  a  means  of  defence  which  could  be  employed  by  the 
defendant  at  the  hearing  of  the  case ;  it  had,  in  fact,  totally 
changed  its  effect ;  it  did  not  necessarily  import  the  defendant's 
complete  success ;  it  might  only  act  by  way  of  delay,  and  the 
same  might  be  said  concerning  the  replication  the  duplicatio, 
and  the  triplication  which  were  merely  reciprocal  means  of 
defence. 

Interdicts  no  longer  existed  in  those  cases  where  they  were 
granted  by  the  praetor,  as  there  was  now  a  direct  action  before 
the  competent  judicial  authority. 

The  various  names  remained  in  use  indeed,  but  were  no  longer 
consonant  with  the  institutions  which  had  radically  changed. 

»  Novell.  82,  c.  5. 
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Section  Cin. — The  vabious  Significations  of  the  Word 

Actio. 

297.  From  all  that  has  been  said  it  is  clear  that  it  would  be 
a  great  error  to  limit  the  word  actio  to  any  one  meaning,  seeing 
that  it  has  changed  its  signification  with  each  change  of  the 
mode  of  procedure. 

Under  the  system  of  leffis  actiones  it  signified  a  fixed  and 
symbolic  form  of  procedure  not  specifically  applied  to  each 
class  of  right. 

Under  the  formula  system  a  right  granted  by  the  magistrate 
in  each  individual  case  to  prosecute  before  the  judge,  or  else 
the  formula  itself,  or  else  the  trial  itself  which  was  organized  by 
the  formula.  Actioy  formulay  judiciuniy  are  here  synonymous. 
Each  right,  however  slight  the  difference,  had  its  distinct 
formula,  its  actio  provided  beforehand,  drawn  up  in  a  general 
manner  and  settled  by  legal  science,  and  which  was  publicly 
exhibited.  Each  cause  had  its  own  formula,  its  actio  specially 
drawn  up  and  reduced  to  writing  after  discussion.  The  great 
importance  of  correctly  discriminating  between  these  several 
phases  which  the  word  underwent,  in  the  study  of  Roman  law, 
cannot  be  overrated. 

Under  the  extraordinary  procedure  the  actio  was  nothing 
more  than  the  right  which  every  person  derived  directly  fi:om 
the  law  to  enforce  his  claim  before  the  competent  judicial 
authority ;  or  if  we  take  the  word  in  its  natural  and  etymological 
acceptation,  it  was  the  act  itself  of  enforcing  this  claim,  or  the 
means  of  enforcing  it. 

The  word,  even  under  the  formula  system,  in  its  widest 
signification,  included  every  claim  and  every  defence  given  by 
the  law,  whether  actions  properly  so  called,  exceptions,  inter- 
dicts or  restitutiones  in  integro^  It  is  in  this  general  sense 
that  the  jurists  used  the  term  when  they  adopted  the  classifica- 
tion of  jurisprudence,  of  law  as  applied  to  persons,  things  and 
actions. 

And,  finally,  the  word  actio  may  be  applied  to  the  conduct 

'  Dig.  44,  1,  1 ;  44,  7,  37  and  51 ;  Paul.,  Sent,,  1,  7,  §  1. 
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itself  of  the  case^  tlie  arguments  of  the  advocates  at  the 
hearing.^ 


CONCLUSION. 

298.  When  the  student  has  acquired  correct  general  notions 
of  law  as  the  science  of  the  good  and  the  equitable,  as  the  rule 
of  human  action  and  of  legislation,  as  the  result  or  immediate 
consequence  of  the  science, — when  he  has  femiliarized  himself 
with  the  elements,  persons  whether  active  or  passive  subjects, 
things  the  objects  of  right,  facts,  &c.,  and  can  accurately  dis- 
tinguish the  various  species  of  rights  and  the  modes  of  enforcing 
them, — ^he  will  then,  and  not  till  then,  be  in  a  position  to  pass  to 
the  intelligent  study  of  the  details  of  legislation  and  juris- 
prudence. 

»  Cic.,  Pro  FUeco^  20;  Pro  TM.^  6 ;  Pro  Caein.^  2,  3,  33. 
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A. 

Abtolro,  condemno,  non  liquet ^  237. 
AcccDsi,  59,  et  $eq, 
Acceptilatio,  661. 
Accnrsias,  642. 

Actio,  141,  et  $eq.,  273,  673,  693. 
Actio  sacramenti,  142. 
Actionem  causa  cognita  daho,  245. 
Actiones  honorariao,  274. 
Actinm,  battle  of,  257. 
Acts,  legal,  632. 
AddictQS,  92,  193,  583,  584. 
Adjectianes,  684. 
Adjudicatio,  218,  583,  584. 
Adlecti,  39.        ^ 
Adoption,  681.  ^ 

Adrian,  emp.,  new  epoch  in  legal  history,  319. 
his  character,  322. 
his  rescript,  323. 
Adscripticii,  59,  n. 
Adscriptii— adscriptitii,  402, 570. 
Adrersaria,  658. 
Advocati,  871. 
Affinitas,  589. 
Africa,  wars  in,  199,  249. 

reconquered  from  Vandals,  473. 
Age,  legal  division  of,  600. 
Agere  permittam,  246. 
Ager  pnblicns,  84,  227,  621. 

Romanus,  84,  612,621. 
Agnatio,  130,  194,  586. 

wherein  differs  from  gentilitas, 
588. 
Agonios  or  ^gonns,  Sabine  name  of  Mons 

Qairinalis,  13. 
Agri  quasstorii,  622. 

assignati,  622. 

occnpatorii,  622. 

Tectigales,  622. 


Agri  subcisiTi,  622. 

Agricola  under  the  lower  empire,  402. 
coloni,  570. 

Agricnltoral  servitodes,  404,  et  $eq, 

Alaric  invades  the  West,  429. 
defeated  by  Stilico,  429. 
assaults  Rome,  sudden  death,  430. 
II.  killed  by  Qovis,  437. 

Album,  The,  240. 

Aldat,  Andr6,  546,  et  seq. 

Alienatio  per  les  et  libram,  81,  138,  194, 
634,  657. 
applied  to  plebeian  marriages,  686. 

Alieni  jurie,-  alieiio  juri  eulgeetus,  192, 
579. 

AlterumnonUederefiUumcuiquetrihuere^ 
640. 

Amalphi,  514,  516. 

Ambitus,  112. 

Ampere,  M.,  the  work  of,  8. 

Anastasius,  a  jurist  of  the  lower  empire, 
498. 

Anatolius,  law  commissioner  under  Justi- 
nian, 454. 

Ancns  Martins,  49,  60. 

Anianus,  Chancellor,  434. 

Aniensis  (tribe),  69,  n. 

Animadvertamf  245. 

Annales  Maximi,  78,  192. 

Antapocha,  642. 

Antecessores,  440,  482. 

Antiochus,  president  of  law  commission, 
417. 

Antiqui,  Greek  jurists,  499. 

Apparatus,  the  work  of  glossators,  633. 

Appeal,  origin  of,  191. 

Appius  Claudius  Ciecns,  207. 

Arbiters,  157, 681. 

Amiensis  (tribe),  69. 
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Astern  duere — dare^  59. 

Asaidiiiy  69. 

Ataalf,  Kingof  VisigotiiBy  marries  Pladdia, 

daughter  of  Theododns,  433. 
AteioB  Capito  ( jurist ),  303. 
AthanaaoSy  a  jurist  of  Antioch,  498. 
Attila  attacks  Constantinople—is  bribed 
to  retire,  430. 
attacks  Rome^sudden  death,  431. 
AjxckontBA'- OMctar  fieri^  86,  66,  76,  601. 
Auctoritas  of  Senate,  66, 184,  281. 

required  by  law  to  be  given  in  ad- 
vance, 66. 
Audoritatem  prattare,  110,  n.,  601. 
Auditorium,  300,  870. 
Augurs,  college  of,  78. 
duties  of,  36. 
Ansones,  the,  10. 


JEdiles  plebeii,  96. 
curules,  164. 
majores,  154. 
cereales,  254,  266. 
JEdilitium  edictnm,  248. 
iErarium,  280. 
.£8  militare,  268. 
hordiarium,  268. 
eqnestre,  67. 

B. 

Balladfif,  ancient,  3. 
Ballot,  vote  by,  Cicero  on,  263,  n. 
Barbarians,  first  appearance  of,  at  Borne, 
152. 
effects  of  irruption  of,  859. 
Barbarus  defined,  182,  572. 
Bartolus,  537,  543. 
BasilicsB,  the,  501,  602,  606. 
Basil  the  Macedonian,  601. 
Belisarius,  473. 
Bernard  denounces  study  of  Boman  law, 

632. 
Berytus,  school  of  law  at,  440,  486,  488. 
Bishops,  389. 

Bologna,  school  of  law  at,  516,  627,  581. 
Bona,  621. 
Bonorum  jfosiestio,  272. 


Brachylogus,  the,  584,  651. 

Breviarium  Alaridanum  or  Anlanij  432, 

523,  et  ieq. 
Brocarda,  rules  of  law,  533. 
Brutus  and  Cassius,  264. 
BudAUS,  Guil.,  546. 
Bnlgarus,  a  glossator,  530. 
Byzantine,  law  publications  of,  from  axth 
ceatmy,  612. 
sovereignty  in  Italy,  515. 

C. 

Gaduca,311,  et  ieq. 

claims  upon,  of  the  fiacuSy  346,  et 
teq. 
Cflores,  first  municipal  town,  178. 
Ciesar,  Julius,  conquests  of,  254. 
Calendar,  the,  46. 
Calocyrus  Sextos,  507. 
Camds,  137. 

and  elephants,  why  ret  nee  maH- 
eipi,  617. 
Canuleium  plebiscitum,  146. 
Capital  sentences  on  citizens  (confined  to 

Comida  centuriata),  234. 
Capite  censi,  60. 

classification  of  livy,  63. 
Capitis  deminutio,  591. 
Capito  (jurist),  302. 
Captore  of  Constantinople  by  Turks,  effect 

of,  on  laws  and  literature,  511,  et  eeq, 
Caracalla,  &unous  oonstitotion  o^  840, 676. 
Carmen  neeessarium,  99. 
Cassians,  school  of,  302. 
Cassiodorus,  law  professor  at  Beiytna,  488. 
Castrense  peculium,  874 — 376. 
Castrensiani,  392. 
Causa  conjectio,  103,  n. 
Cautio,  642. 
Celeres,  the,  67. 
Celibaris  hasta,  81,  n. 
Celsu8,801. 
Censitarii,  the,  59. 
Censiti,  670. 
Censors,  149. 

Census  first  taken,  56,  et  seq, 
Centumvirs,  168. 
Centuries,  origin  of  name,  60. 
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Charlemagne,  515. 
Children,  equality  of,  581. 

heoome  iui  jvrU  on  death  of 
chief,  581. 
Chirographam,  642. 

Chiistianitj,  propagation  of,  in  Rome,  357, 
et  seq. 
protected  bj  state,  878. 
religion  of  Empire,  effect, 
387,  491. 
Cicero,  his  character,  255^ 
Cimbri,  the,  9. 

and  TentODS,  249. 
CiTeSy  coloni,  &c.,  180. 

Latini,  peregrini,  336. 
Ciyil  wars  of  Marina  and  Sylla,  251. 
avis,  572. 
Ciyitates  libersB,  173. 

foederatffi,  173. 
Classes,  57. 

qualification  of,  58,  et  seq. 
Clergy,  influence  of,  on  study  of  law,  517. 
Clientage,  origin  of,  21. 
Cloaca  maxima,  55. 
Code,p^na],of  1791..55a 

d^$  dSlits,  650. 
Codex  accepti  et  ezpensi,  658. 

Theodosianus,  416,  et  seq. 
legis  Visigothorum,  437. 
Justinianens,  443, 499. 
Gregorian  and  Hermogenian,  382, 

etteq. 
repetitsB  prselectionis,  new  edition  of 
Justinian's  Code,  459. 
Codicils,  814. 
Coelibes,  309. 

penalties  against,  abrogated,  893. 
Coemptio,  129—132,  581—584. 
Cognatio,  130,  270, 587. 
Cognationes  extraordinarifc,  284^267. 
ColUtend  lines,  587. 
Collegam  appellare,  191. 
Coloni,  180,  402—404. 

Uberi,  570—575. 
Coloni®,  172,  257,  260,  402. 

under  early  emperors,  338. 
militariiB,  258. 
Comites  consistoriani,  391. 


Comitia  cnriata,  82,  35,  65,  et  seq. 
centuriata,  82,  35,  65,  234. 
tributa,  94,  234. 
Commercium,  79, 180,  575. 
Commission,  law,  of  Theodosius,  417. 
Commodatum,  272,  670. 
Commonitorium,  or  notice  to  the  counts  to 

enforce  the  law,  434. 
Compitalia,  43. 

infants  sacrificed  at,  48. 
Concilia  semestria,  299. 
C<mcubinatns,  584. 
Condemnatio,  218. 
Oondemno,  abiolvo,  non  liquet,  287. 
Condictio,  218. 
Confarreatio,  129,  581. 
Connubium,  79, 147, 575. 

Jews  excluded  from,  596. 
,  Conquests  of  Borne  up  to  b.c.  266— 168.  • 

196. 
Conscripti,  39. 
Consilium,  300. 
Conaistorinm,  800. 
Constitutiones  imp.,  287,  289. 
Constitatio  de  infinnandis  pcenis  coslibatus 
et  orbitatis,  394. 
de  caducis  tollendis,  396, 899, 

et  seq, 
de  formuUs  et  impetrationibus 

actionum  sublatis,  407. 
de  responsis  pmdentum,  413. 
de    conceptione    Digestorum, 

447. 
de  confirmatione  Digestorum, 

453. 
de  emendatione  cod.  Just.,  459. 
Constitution  generale  of  Clothair,  548. 
Constantine  Falfeologus,  the  last  of  the 
emperors,  510. 
Copronymu^  501. 
Forphyrogenitus,  501. 
of  Nice,  scholiast,  507. 
Constantinople  founded,  888. 
Contracts.    See  Obligations. 
Contubemium,  584. 

Conventio — conventum — contractus,  G.'jfi. 
Corporations,  606. 
Corpus  Theodosianum,  486. 
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Corpns  anthenticorom,  461,  et  $eq^ 

juris  civiliB,  471. 
canonici,  618. 
Corruption  in  Rome,  266,  n. 
Crnsade  the  second,  610. 
Cabicnlarii,  392. 
Cnbidias,  498. 
Cnjas,  647. 
Caratorsbip,  604. 
Caria,  81,  et  $eq. 

coriales,  or  airia  tubjecti,  371. 
Corialis  origo,  371. 


Damian,  Saint,  619—627. 
Decemyirs,  98. 
Decreta  imp.,  287. 

of  St  lyes  of  Chartres,  624. 
Decretum  Gratiani,  619. 
Decariffi  jodicam,  240. 
Becaries,  32. 
Decnriones,  372. 
Dedititii,  74,  374,  672-676. 
Defensores  civitatam,  411. 
Deities  of  Borne  incessantly  mnltipliod,  269. 
Delicta  privata,  236. 
Dementes,  603. 
Demonstratio,  218. 
Depositnm,  273. 
Dictator,  90. 
Dies  comitiales,  47. 

utiles,  641. 

fasti,  nefasti,  48, 641. 

publication  of,  166. 
Digest  of  Jastinian,  447,  et  seq.,  449. 
Digestnm  retus,  noYum,  636,  639. 
Diocletian  di\ide8  the  empire,  366. 
Dirksen,  M.,  his  works,  72. 
JHvifratres,  the,  328. 
Divinas,  a  title  of  imp.,  372. 
J)o,  dico,  addico,  48,  674. 
Dolus  bonus,  mains,  638. 
Domicile,  definition  of,  696. 

not  the  same  as  residence,  699. 
Daminivm  bonitariumf  271, 667. 
Dominium  ex  jure  Qniritinm,  136,  271. 

proprietas,  mancipium,  663,  et 
seq. 


Dorothens,  law  commissioner  under  Justi- 
nian, 464. 
Duplicia  judicia,  160. 
Dupondii,  484. 
Duumvirs,  177,  372. 

£. 

Eclipse,  June,  B.C.  399. .  192. 
Ecloga  legum,  601. 
Edictales,  484. 
Edicta  of  emperors,  287. 
Edictum  novum,  249. 

perpetuum,  244. 

of  Salvins  Julian iw, 
819. 
repentinnm,  244,  248. 
Theodorici,  482. 
tralatitinm,  244,  249. 
Editio,  491. 
Editions  of  Gmco-Boman  law  from  A.D. 

1676  to  1836.. 512. 
Education,  legal,  sketch  of,  479. 

course  laid  down  bj  Justinian,  482. 
Egregii,  393. 
i  Elementa  or  Institutiones  of  Justinian,  4&9» 
Elephants,  137. 

res  nee  mancipi,  617. 
Emblemata,  460. 
Emphyteusis,  669—670. 
Empire,  the,  finally  divided  into  two,  411. 
Emptio  venditio,  273,  669. 
Enchiridium,  the,  601. 
Enfranchisement,  73,  671. 
Epanagoge,  the,  601. 
Epistola  principis,  286. 
Epochs  of   Roman  law,  as  adopted   by 
Mackeldey,  Giraud,  Holtius,  and  others^ 
664. 
Equilibrium  preserved  in  Roman  magis- 
tracies, 190. 
Eqnites,  the,  63,  66,  et^seq. 
Erciscundi,  or  Miscelliones,  school  of,  307. 
Etruscan  source  of  Roman  religious  insti- 
tutions, 44. 
Exarchate  of  Ravenna,  474,  614. 
Exoeptio,  274,  363, 687. 
Existimatio,  693. 
ExpensUatio,  138,  273, 668. 
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Exiraordlnaiia  jadicia,  217, 225, 673-690. 

introduced  generally,  361. 
Extraordinariie  cognationes,  217,  361. 


Pactio  testament!,  171,  675. 
Facts,  lega],  629. 
Familia,  128. 

idea  of,  576. 

position  of  women  in,  578. 

different  acceptations  of  word,  589, 

gradual  extinction  of,  590. 
FamiliaB  erciscnnd»,  134. 
Familiaris,  28. 
Farreom,  581—584. 
Fastomm  libri,  48. 
Feciales,  college,  50,  78. 
Fictions,  legal,  645. 
Fidens  conquered,  151. 
Ionium  regundorvm,  135, 669, 
Foreigners  at  Rome,  18  L 
Fossa  Qoiritinm,  53. 
Fragmenta  Vaticana,  422. 
Frank  empire  founded  at  Constantinople, 

510. 
Franks,  Burgnndians  and  Visigoths  divide 
the  West,  480. 

resist  Attila,  430. 
French  law,  historj  of,  548,  et  ieq. 
Fructus,  664. 
I\irioH,  608. 
JPurtum  nee  mani/estum,  117. 

G. 
Gains  Cornelius  Sdpio,  206. 
Gaius,  328,  et  $eq. 
Gauls  repulsed  bj  Manlius,  152. 
Generalization  of  Roman  law,  its  utility, 

558. 
Grcneva,  capital  of  Bnrgundian  kings,  433. 
Genseric,  King  of  Vandals,  plunders  Rome, 

431. 
Gens,  gentes,  25,  180,  586,  et  teq. 
Gentes  majores,  minores,  55. 
GentilitBs,  588. 
Gentilitas,  wherein  differs  from  agnatiOj 

588. 


German  school  of  law,  660,  566. 

Germanic  laws,  432. 

Gibbon,  his  division  of  epochs  of  Roman 

law,  568,  et  seq. 
Glossators,  the,  505,  527. 
Glosses,  the,  529. 
Glycerins,  emperor,  431. 
Gondobald,  emperor,  431. 
Goths  driven  from  Rome  by  Belisarios, 

473. 
Gracchi,  seditions  of,  226. 
Gracchus,  Cains,  281. 
Graeco-Roman  law,  works    on,  scattered 

after  capture  of  Constantinople,  511. 
Grecian  poetry,  influence  of,  406. 
Greek  language  at  Constantinople,  462. 
literature,  revival  of,  646. 
language  and  literature  introduced 
into  the  West,  511. 
Gregorian  Code,  382,  et  $eq, 
Gregory  Doxapater,  scholiast,  507. 

Hagiotheodoritns,  scholiast,  507. 


Hast  a  eoqere,  160. 

praesse,  160. 

du€B,  159. 
Hsereditas  jacens,  606. 
Haeretici,  596, 
Hermodorus,  97. 
Hermogenian  Code,  382,  et  $eq, 
Hemici,  the,  11. 
Hexabiblon,  the,  509. 

published  at  Paris,  512. 
Hostis,  180,  572. 
Humanists,  school  o^  545. 
Huns,  first  appearance  of,  429. 


Iberians,  the,  11. 

Ignorantia,  638. 

lUustres,  the,  393. 

Images,  ancestral,  188. 

Impubes,  602. 

Imperator,  origin  of  title,  278,  n. 

Imperinm,  60,  75. 

Jn  anxiliuM  plebis,  98. 

Inf  amia,  593. 
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Infans,  definition  of,  601. 
Infortiatmn,  the,  536. 
Ingenans,  27,  571,  572. 
In  integpiun  restitutio,  245. 
In  jnre  cessio,  135,  680. 
Innocentins,  298. 
Inqniiini,  the,  402,  570. 
Institntes,  Jnstinian%  458,  499. 
Ifutrumenta,  when  res  mandpi  and  res 
nee  mancipi,  618,  n. 
pnblica,  priyata,  642. 
Intentio,  218,  684,  et  seq. 
Intercedere-^essio,  93, 187,  191. 
Intercessio  coUegae,  98. 
Interdictom,  244,  et  seg,,  689. 

disused,  363. 
Interpretatio,  185. 
InTocatio  in  jns,  100. 
Imerins,  467,  528. 
Isidoras,  498. 
lyes  of  Chartres,  524. 


Jacobns,  a  glossator,  530. 
Jews,  status  of,  596. 
John  Nomophjlax,  507. 

of  Antioch,  464,  498. 
Jndex,  office  of,  155. 

monopoly  destroyed,  239,  240. 
Jodicatns,  584. 

Judieem  $umere — tfjerare,  676. 
Jadices,  annual  list  of,  by  pnetor  nrb.,  240. 
teleotif  in  albo  relati,  240,  681. 
majores,  363. 
pedanei,  861,  364. 
J-udioU  poftulatio,  142. 
Judicium  daho^in  duplutn,  245. 
Juices  juris,  287,  267. 

when  disused,  362. 
Julian,  emp.,  his  character  and  policy,  408. 

professor  of  law,  465. 
Julian!  noyellarum  epitome,  465. 
Juris  epitomie,  423. 

interpretatio,  209. 
yeteres  auctores,  326. 
Jurisdiction  of  judex,  centnmyiri,  recnpcra- 

tores,  168,  681. 
Jurisprudence,  decline  of,  379. 


Jurists^  Roman,  of  different  periods,  522, 
et  seq. 

hat  of  workfl  quoted  in  Pandects,  555, 
et  seq, 

two  schools  of,  302. 
Jus,  as  distinguished  from  lex,  in  coUee- 
tion  of  Alaric,  435. 

and  judicium,  868,  371,  674. 

definition  of,  565. 

ciyitatis,  575. 

.ffilianum,  212. 

iEklilium,  249. 

capiendi  ex  testamento,  311. 

Flayianum,  165. 

gentium,  50,  et  seq,  572,  639. 

honorarium,  244. 

honorum,  171, 178. 

Italicum,  175,  257,  834,  613. 

Latii,  Latinitads,  174, 178,  257,  834. 

optimum,  171—178,  572—676. 

Papirianum,  207. 

proitorium,  249. 

Quiritium,  171—179. 

Buffragii,  171—178. 

condere,fundere,  325. 

lespondendi,  325,  et  seq, 

liberorum,  375,  396,  et  seq, 

ciyitatis,  conceded  to  all,  339. 

in  re,  ad  rem,  distinction  not  found 
in  Boman  law  proper,  651. 

dioit,  addieit,  189,  245. 

principale,  417. 

ciyile  priyatnm,  original  elements  of, 
41,  et  seq. 

ciyile  Papirianum,  70. 

Latii  and  Italicum  under  the  emperon, 
334,  et  seq,  613. 

yeteris  Latii,  335. 
JustiB  nuptiaB,  128—134,  575—584. 
Justinian,  emperor,  439. 

his  character  and  reign,  474. 

law  of,  after  fall  of  Byzantine  empire, 
514. 

its  position  at  Papal  court,  519. 


E. 


Kelts,  the,  9. 
King,  the,  41. 
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KiDg,  not  heroditarjr,  75. 

powers  of,  76. 
Koran,  The,  introduced  by  the  Turks,  610. 

L. 
Labeo,  802. 

Lance,  symbol  of  Quiritarian  power,  42, 80. 
Lanee  Ucioque  coneeptum,  117. 
Land  or  colonies,  179. 
Lanfranc,  a  professor  of  law,  528. 
Lanzi,  i. 

Lascari,  John,  546. 
Latini,  260,  3d6,  576. 

jnniani,  173,  n.,  836, 572,  576. 
Teteres,  178. 
colonarii,  180,  576. 
Law,  idea  of,  561. 

definition  of,  by  Paul,  Celsus,  Ulpian, 
&c.,  562. 
by  Ortolan,  662,  n. 
consequence  of,  565. 
elements,  three,  of,  565. 
state  of,  in  Justinian's  time,  441. 
Lawyers,  Boman,  their  influence,  299. 
Legati  Casaris,  280. 

Leges  applied  in  Justinian's  time  to  writ- 
ings of  authorized  jurists,  457. 
agrarin,  226. 
curiatoB,  70. 
frumentarifls,  233. 
judlciarise,  239. 
Julia  et  Fapia,  308,  846,  893. 
Begin,  70. 
SacrsB,  93. 
tabellarin,  263,  n. 
Valerias,  88. 
XII  Tabularum,  96. 
plebiscita,  senatOs-consulta,  defined, 
184. 
Legis  actiones,  140,  677,  et  $eq. 

replaced  by  formula),  217, 
267,  273,  673. 
Legislation  under  French  consulate,  651. 
Legislatores,  296,  326,  457. 
Leo  the  Isaurian,  501. 
Leris  nota,  594. 
Lex  Africani,  827. 
annua,  247,  264,  n. 


Lex  Apuleia,  232. 

majestatis  (treason),  288. 
Atinia,  265. 
Aurelia  jud.,  240. 
^butia,  215,  et  seq,^  273, 680. 
.£lia  Sentia,  315. 

Calpnmia,  216. 

de  repet.,  238. 
Cassia  tabellaria,  263,  n. 
Canuleia   de'  eonnubio   patrram   et 

iifoW#,  147,585. 
Cornelia  jud.,  240—252. 
de  edictis,  244. 
de  f  alsis,  252. 
de  sicariifl^  252. 
cnriata,  50,  75,  291. 
decemTiralis,  96. 
Dei,  426. 

de  imperio  Yespasiani,  292. 
de  responsis  prudentum,  330. 
Fabia  de  plagio,  238. 
Flavia,  232. 
Furia  Caninia,  815. 

testamentaria,  216. 
Gabinia  tabellaria,  263. 
Oondobada,  437. 
Gallia  Cisalpina,  259. 
Hortensia  de  plebUoitU,  166,  241. 
imperii,  292. 
Julia,  260. 

jndidigia,  216,  240. 

agraria,  233. 

mnnidpalis,  259. 

de  maritandis  ordinibus,  308. 
Juliae,  216,  273. 
Junia  Norbana,  317,  336. 
Licinia  de  modo,  228. 

de  acre  alieno,  229. 
Mucia  de  ciritate,  238. 
Livia,  232. 

jud.,  240. 
Luctatia  de  vi,  238. 
Maria  de  ambitn,  238. 
Fapiria,  71. 

Fapia  Foppiea,  308,  585. 
Fetillia  Fapiiia,  de  neseU,  164. 
Flautia,  260. 
FUetoria,  602. 
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Lex  Fompeia  jad.,  240. 
Fablilia,  166. 
Eeg:ia,49,<j«Wf7.,  71,290. 
Bomana  in  Gaol  ante- Justinian  law, 
549. 
Visigothorum,  432. 
Bargnndiornm,  432. 
or  Breyiary  of  Alaric,  436. 
Silia,  218. 
Sempronia  agraria,  231. 

frnmentaria,  288. 
jndiciaria,  239. 
Servilia  jnd.,  239. 

Becnnda  jad.,  239. 
Titia,  232. 
Thoria  agraria,  232. 
Theodofiiana,  or  Breviary  of  Alaric, 

436. 
Tribnnicia,  72. 

Valeria  Horatia,  De  plehUcitiM^  147. 
Liheralia  $tudia,  596. 
liber  legnm,  436. 

authenticamm,  467. 
Idbertini — liberti,  571. 
Liberty,  569,  570,  n. 
Libripens,  81. 
Licentiates  of  law,  485. 
Lictors,  188. 
Lignres,  the,  9. 

Linea  recta,  transversa,  obliqna,  ex  trans- 
verso,  a  latere,  587.     ^ 
Littera  Bononiensis,  528. 
Litteris  contr.,  138,  272,  658. 
Locatlo  condnctio,  273,  659. 
Lombards,  conquests  of,  514. 
Longinns,  G.  Cassias,  307. 
Luceres,  the,  14. 
Lacnmon,  the,  14,  21. 

M. 
Miccia  (tribe),  69. 
Magister  popali,  90. 
eqaitom,  90. 

under  Constantinc,  392. 
militam,  392. 
Mamertine  prison,  53. 
Mancipinm,  mancipatio,  81,  193,  582,  615. 
Mandata  principis,  287. 


Mandatnm,  273, 659. 

Manilas,  defence  of  Rome,  152. 

Manual  of  Byzantine  emperors,  501. 

Manu  capere,  80. 

Manumissio,  571,  581. 

Manns,  80,  580. 

Manas  consertio,  143. 

injectio,  142, 679. 
Marcellns,  301. 
Marins,  conquests  of,  249. 
Marriage,  theory  of,  129. 

reform  in  law  of,  585. 
plebeian  mode  of,  586. 
Marsi,  the,  11. 

Marti  nus,  Goda,  glossator,  530. 
Masurins  Sabinns,  school  of,  296,  317. 
Mater  familias,  579. 
Matthew  Blastares,  work  of,  509. 
Maximus  comitiatus,  65. 
Mente  capfi,  603. 
Micali,  4,  5. 
Michael  Attaliota,  508. 

Falssologns,  510. 
Micron,  or  Synopsis  minor,  Basilics,  508. 
Military  divisions,  61. 
Ministeriani,  392. 
Mithridates  conquered,  253. 
Modestinus  (jurist),  302. 
Moecianus  (jurist),  301. 
Mons  Cielius,  13. 

Quirinalis,  13, 16. 

Sacer,  94. 
Morals,  decline  of,  226. 
Mosaicarum  et  Komanarum  Icgum  ooUatio, 

422. 
Mucins  Scsevola  (jurist),  208. 
Municipia,  176,  177,  257—260. 
Mutuum  contract,  272,  657. 


N. 
Names,  prfenomen,  nomen,  cognomen,  &c., 

276,  n. 
Narses,  473. 
Neratius  Friscus,  301. 
Nerva,  306,  317. 
yipxif  wluti,  583. 
Nexum,  272,  582,  n.,  656,  668,  n. 
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Nexus,  92,  582. 

Niebnhr,  character  of  his  work,  5, 15,  et  $eq. 
Nomen  transcriptitimn,  658: 
NomocaBOBS,  509. 

of  John  of  Antioch,  464. 

authorship  disputed,  600,  n. 

of  Photins,  510. 
Non  liqvet,  237. 
NovaB  leges,  308,  317. 
NoTatio,  661. 
Novella,  uame  first  used,  420,  461,  499, 

505,  514,  540. 
Nnda  detentio,  665. 
Numa,  43. 

law  of,  in  time  of  Cicero,  71. 

religions  institutions  ascribed  to,  42. 
Nuncnpatio,  188. 
^uptitt,  128, 584. 

O. 
Obligatio  ex  contractu,  quasi  ex  contractu, 
660. 
ex  maleficio,  quasi  ex  maleficio, 

ib. 
the  basis  of  all  rights,  648. 
nature  of,  653. 
proper!/  so  called,  655. 
definition  of,  by  Justinian,  655. 
creation  of,  656. 
Obligationes  prfetoriss,  honoraria,   natu- 

rales,  civiles,  655. 
Obligations  and  contracts,  137,  272,  et  seq. 
Octavius  Oesar,  master  of  Bome,  257. 
Odoacer  seizes  Italy,  431. 

expelled  by  Ostrogoths,  432. 
Odofrodus,  516,  587. 

OfSces  under  the  empire,  279,  et  »eq.f  369. 
of  empire  under  Constantine,  389. 
Onus  probandi,  rule  of,  643. 
Optimum  jus,  572,  576. 
Opusculum   de   parentelss    gradibus,    St 
Damian,  519. 
de  jure,  by  Michael  Attaliota, 
608. 
Oratio  prindpis,  286. 
Orbi,  the,  310. 

penalties  against,  abrogated,  393. 
Ordinaria  judida,  217—225,  673—681. 


Origines  (Cato),  3. 
Orleans,  school  of  law  at,  532. 
Orthodoxi,  eatholiei,  595. 
Ostia  founded,  53,  74. 
Ostrogoths  established  in  Italy,  433. 
Ovilia,  Toting  barriers,  268. 
Oxford  school  of  law  founded  by  Yacarius, 
530. 


Pacta,  273,  656. 

Pagani,  as  distinct  from  mUites^  695. 

Palatini,  392. 

Pandecta  Plorentina,  536. 

Pandects  of  Justinian,  447. 

Pannormia,  the,  524. 

Papal  court,  influence  of,  on  Roman  law, 

518. 
Papian,  the,  law  of  Burgundians,  522. 
Papiani  responsa,  432. 
Papinian,  301,  333. 
Papinianists,  486. 
Papirius,  70. 
Parricidium,  89. 
Pasquier,  Estienne,  645,  et  teq. 
Paterfamilias,  578. 

power  of,  42. 
Patres  majorum  et  minomm  gentium,  89, 
75. 
et  conscript!,  39. 
Patricians,  19,  29,  80. 
Patricii,  390. 

Patrons  and  clients,  19,  et  seq, 
Paul  the  Deacon,  463,  n.,  517. 
Paulus,  Julius,  302,  364. 

notes  of,  on  Papinian  inralidated  by 
constitutions,  879,  et  seq. 
Pa/y»  de  lai  Homaine,  549. 
droit  SoHi,  549. 
eoutumiers,  649,  660. 
Peculium,  403,  606. 

quasi  oastrans,  394. 
adyentitinm,  394. 
Pecunia,  81,  621. 

eapensa  lata,  658. 
accepta  relata,  ib. 
Pegasianfiy  school  of,  302. 

z  z 
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Pelasgi,  the,  9. 
Per  KB  et  libram,  81. 
PerdnelleB,  182. 
Peregrini,  198,  572. 

after  Caracalla,  576. 
Perfectissimi,  393. 
Perizonitis,  3. 
Persona,  idea  of,  567. 

extinction  of,  607. 
Personalitj  of  the  law,  521. 
Petri  exceptiones,  534. 
Philosophy,  its  influence  on  law,  225. 
Philoxenes,  a  jorist,  498. 
Phocas,  a  jarist,  498. 
Piceni,  the,  11. 
Pig  nsed  in  sacrifice,  51. 
Pignoris  capio,  142,  679. 
Pignus,  273,  667,  670. 
Pisa,  516,  516. 
Placentinns,  glossator,  530. 
Plebeians,  19,  et  $eq. 
name,  80. 
admitted  to  consulate,  148 — 152. 

college  of  pontiffs,  192. 
Plebisdta,  94. 

Flebiscitam  de  Thermensibns,  258. 
Pompej,  conquests  of,  253. 
Pomponius,  328. 
Poroptina  (tribe),  69,  n. 
Pons  Sublicins,  53. 
Pontifex  maximus,  78,  188. 
Populi  scita,  96. 
Populnm  lugtrarg,  57. 
Populns,  30. 
PoBsessio,  665,  et  $eq. 

corporalis,  naturalis,  ci^ilis,  ih. 

distinct  from  proprietas,  ib, 
Possessiones,  227,  622. 
Pofltulatio,  220. 
Potestas  patria,  270,  580. 

oyer  slaTe,  270,  580. 
marital,  270,  580. 
Practice  of  law  at  Rome,  297. 
Prseceptores,  304. 

Prsdia  stipendiaria  or  tributoria,  623. 
Prasfecturaj,  179,  202. 
Prtefectns  urbi,  281,  392. 

established  at  Constantinople,  408. 


Pncfectns  prsetorina,  232. 

annonanxm,  282,  392. 
yigilum,  282,  892. 
Prarogatiffa,  64. 
Prascriptio,  688. 
Pneses  provincin,  280. 
Pretor,  153,  202. 

peregrinus,  198,  246,  572. 

urbanns,  246. 
Pragmatic  sanction  of  Justinian,  488. 
Presumptions,  643. 
Primogeniture  not  recognir«d  in  Roman 

law,  581. 
Priscns,  Tarquin,  name  deriyed,  54,  n. 
Probatio,  641. 
Prochiron,  501 — 508. 

auctum,  509. 
Proconsuls,  203. 

Procnldans,  school  of,  302,  et  teq. 
Procuratores  Cssaris,  281. 
Professions  at  Rome,  595. 

of  Roman  law  prohibited  by  Councils, 
632. 
Professores  juris  civilis,  304. 
Proletarii,  59,  et  seq, 
Prolyt«,  486. 

Promptuarinm  or  Hexabiblon,  509. 
Proprator,  204. 

Proprietas — dominium— mancipium,  663. 
Proyinces,  establishment  of,  201. 
ProvindsB  populi,  279. 

Cesaria,  280. 
Provooatio  adpopulum,  88, 90, 191. 
Pqbertas,  601,  602. 
Publicani,  204. 
Puhlice  respondere,  211. 
Publilius  Philo,  166. 
Punic  wars,  199,  n. 


Qmestio,  236. 

de  yeneficiis,  236. 

de  homicidiis,  286. 

de  clandestinis  conjurationibusp 

236. 
peculatns,  238. 
deyi,  238. 
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Qiuestiones  perpetaae,  284,  et  seq,,  266. 
Qiuestorcs  parricidii,  88,  189. 

of  revenue,  89. 

candidati,  282. 

sacri  palatii,  391. 
Qnatnorriri,  177,  266. 
Qnerqnetalanns,  Mons,  13. 
Q.  PnbUliQB  Philo,  66. 
QniiiqaagiDta  decinones,  444. 
QninqneTui,  172,  266. 
Qnirini  (tribe),  69,  n. 
Qairites,  origin  of  name,  12. 
Quoting  the  Digest,  mode  of,  472. 

R. 
Races,  earl/  Italian,  9,  et  feq, 
Radagaisos  invades  Itaij,  480. 

defeated  bj  Stilico,  430. 
Hatum  non  hdbeho,  245. 
Ravenna  made  capital  of  Ostrogoths,  433. 
Reciperatio,  158,  n. 
Rector  proyincisB,  392. 
Recnperatores,  165. 

proT.,  204. 
Reditos  (rent),  403. 
Regium  oonciliam,  40. 
Religion,  effects  on  civil  rights,  595. 
Eepetita  pralectiones,  460. 
Repnrgatio  vetemm  legnm,  by  Leo,  502. 
Res,  general  idea  of,  608. 

mancipi,  nee  mancipi,  185,  614,  et  $eq, 

fongibiles,  272,  611. 

corporales,  incorporales,  610,  624. 

divini  jnris,  hnmani  juris,  610,  624. 

sacne,  611. 

religiossB,  611. 

sacra  familiie,  611. 

omninm,  publicn,  universitatis,  singn- 
lontm,  nnllias,  620,  et  seq, 

in  nostro  patrimonio,  extra  nostmm 
patrimoniom,  621. 

mobiles,  immobiles,  623. 

soli,  624. 

principalee,  625. 

qniB  pondere,  &c.  constant,  626. 

in  genere,  627. 
Rescripts  imp.,  287. 
Jlespondere  publiee,  294. 
poptflo,  296. 


Responsa  pradentam,  205,  293. 

signata,  294. 
Revenue,  56. 
Right  of  way,  137. 
Rights,  creation  of,  647. 

classification  of,  647. 
all,  consist  in  obligations,  648. 
absolate  and  relative,  distinction 
foreign  to  Roman  law,  652. 
Rogatio  Marcia,  232. 

Servilia  Ralli,  232. 
Roman  law,  most  flonrishing  epoch  of,  27 1. 
Rome,  name  of,  held  sacred,  7. 

origin  of,  2,  et  seq. 
Romnlns,  what  institutions  ascribed  to, 
19. 
law  ascribed  to,  41. 
Rostrum,  126. 

S. 
Sabatina  (tribe),  69,  n. 
Sabini,  the,  11. 
Sabinians,  school  of,  302. 
Sacer  egto,  43. 
Sacra,  131. 

familia,  677. 
privata,  35,  43. 
publica,  43,  45. 
gentilitia,  27,  577. 
Sacramentum,  223,  678. 
Sacred  law,  77. 
Sacrifices,  human,  disused,  43. 

occasionally  offered  in 
late  times,  44. 
Salvius  Valens,  801. 

Julianus,  801,  319,  327. 
Savigny,  character  of  his  works,  522. 
Scaptia  (tribe),  69,  n. 
ScholA,  304. 
Scholia,  scholiasts,  505. 
Schools  of  law  established  at  Rome,  411, 
480. 
at  Constantinople  and  Berytus,  440. 
Sella  cnmlis,  188. 
Senate,  28. 

origin  of  name,  28. 
under  emperors,  368. 
Senators,  number  of,  39. 
SenatOs-consnltum,  force  of,  241,  ^  seq. 
z  z  2 
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SenatikB-consaltiim,  de  nsafr.  ear.  rer.  qn« 
OBQ  conBiimimtar,  243. 
Silaniananii  285. 
Macedoniannm,  286. 
Velleiannm,  286. 
Trebellianum,  285. 
Keroniannm,  285. 
Tertnlliannm,  376,  n.,  398. 
Orphitiannm,  376,  n. 
encroachment  of,  on  jus  privatam,  285. 
the  last,  369,  n. 
Sententin,  220. 

et  opiniones  jarisconsaltomm,  322. 
Septa,  Toting  barriers,  263. 
Serri  censiti,  402. 
Serrios  TnlHos,  56. 
Sex,  in  relation  to  Roman  law,  699. 

preference  of,  not  recognized  in  Roman 
law,  681. 
Sex  centnri»,  61. 
Buffragia,  61. 
Sextos  iEUins,  207. 

CsBcilins  Africanns,  327. 
Sicani,  :h«i,  9,  et  seq, 
Siculi,  the,  9,  et  $eq, 
Silentiarii,  392. 
Slavery,  669,  670. 
Slaves,  status  of,  667,  n. 
Societas,  273, 659. 
Socii,260. 

Latini,  180,  676. 
Sodales,  119. 
Solum  provinciale,  172,  et  seq.,  612,  et  seq. 

Italicum,  ib. 
Soluti,  583. 

Solutio  imaginaria,  661. 
verbis^  ib, 
litteris,  ib, 
per  8SS  et  libram,  ib. 
Spadones,  603. 
Species,  627. 
Spectabiles,  the,  393. 
Sponsalia,  686. 

SponsioHstipulatio,  138,  273, 657. 
Stationes  jus  docentium,  480. 
Status,  idea  of,  568. 

elements  of,  668. 
law  of,  691. 
amittitur,  691. 


Status,  mwtatur,  691. 

of  individuals,  579. 
Stellatina  (tribe),  69,  n. 
Stephen  of  Berytus,  498. 
Stipendium,  151. 
Stipulatio,  273. 
St  Ix>ui8,  ordinance  of,  549. 
Stoics,  schools  of,  at  Rome,  225. 
Studiosi,  the,  304. 
Stuprum,  584. 
Subject!,  261. 
Succession,  law  of,  according  to  Twelve 

Tables,  133. 
Suicide,  prevalence  of,  at  Rome,  277. 
Sui  juris,  192,  578. 
Surdi  et  muti,  603. 

Sylla,  criminal  jurisdiction  under,  218. 
Sjmbatius,  498. 
Sjngraphae,  642. 
Synopsis  BasUicorum,  608. 

Legum  of  Michael  Constantino 
PseUns,  509. 


Tabellas,  voting,  263,  n. 
Tables,  Twelve,  the,  102,  et  seq, 
of  Lyons,  186,  n. 
of  Malaga,  259-838. 
Tabula  Heracleensis,  258. 
Tabulae  accopti  et  ezpensi,  658. 
Tages,  21. 

Tarquinius  Friscus,  49,  54. 
Taxation,  57,  et  seq. 

citizens  freed  from  direct,  268. 
Terentina  (tribe),  69,  n. 
Testamenti  factio,  311—317. 
Testamentum  calatis  comitiis,  193. 
per  ses  et  libram,  193L 
per  mancipationem,  193. 
inofficiosum,  272. 
Thalleleo,  498. 
Theodoric,    king   of    Ostrogoths,   expela 

Odoacer,  432. 
Theodoras  of  Hermopolis,  498. 
Theodosius,  his  code,  416. 

projects  extended  code,  421. 
Theophilus,  law  commissioner  under  Jus- 
tinian, 454,  476. 
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Tiberias  Contncanins,  207. 

imp.,  316. 
Time  and  place,  elements  of  legal  acts,  640. 
Toga  prsetexta  et  virilis,  67, 195. 
Toolouse,  capital  of    Visigoth  kings  in 
south  of  France,  433. 
school  of  law  at,  532. 
Traditio,  668. 
Tres  libri,  the,  540. 
Tribes,  ex  locis,  68,  et  teq. 
rural,  68. 

seniores,  juniores,  262. 
the  three  great,  31. 
Tribonian,  445—478. 
Tribonianisms,  450. 
Tribules,  33,  69. 
Tribnni  plebis,  98,  185. 
ferarii,  266. 
monitales,  266. 
capitales,  266. 
militam,  148. 
IHbfinvm  appellarCf  191. 
Tribus,  34. 
Tributarii,  402,  570. 
Tribntnm,  280. 
Tripertita,  207-212. 

Triumrirate    of   Pompey,    Crassas    and 
Ciesar,  253. 
Antony,  Lepidos,  Octavias,  255. 
Triumvirs,  142. 
Tromentina  (tribe),  69,  n. 
Tullus  Hostllius,  49,  50. 
Turin  Gloss,  the,  446. 
Turpitudo,  594. 
Tutelage,  604. 
Tyrrhenians,  the,  9. 

U. 

Ufentina  (tribe),  69,  n. 
Ugo,  glossator,  530. 
Ulpian,  301,  354. 

notes  of,  on  Fapinian  inyolidated,  379. 
Umbrians,  9,  et  seq. 
Usucapio,  668. 

Usurpatum  ire  trifioetio,  586. 
Usus,  664,  670. 

as  to  women,  582,  584. 

auctoritaSf  110,  n. 


V. 

Vacarius,  glossator,  530. 

Valentinian    III.    publLshes    Theodosian 

Code,  418. 
Valerius  Soranus,  7. 
Vandals  in  Africa  reconquered,  473. 
Varro,  his  division  of  historic  period,  16. 
Vectigal,  180,  201. 
Veil,  siege  of,  161. 
Velati,  59. 
Velina  (tribe)»  69,  n. 
VerbU,  contracts,  138,  657,  et  tcq. 
Vibenna,  13. 

Vico,  character  of  his  work,  3, 16. 
Victories  of  Belisarius  and  Narses,  473. 
Villici,  404. 
Vindicta,  143. 
Vindius  Varus,  301. 
J^ritiMf  votes  taken,  37. 
Vis,  its  legal  effects,  638. 
Visigoths,  with  Franks  and  Burgundians, 
divide  the  West,  430. 

establish  themselves  in  Gaul,  433. 

driven  out  by  the  Franks,  437. 
Volsci,  the,  10. 
Voting,  mode  of,  263. 
Vulgate— versio  vulgata,  638. 

W. 

War,  ceremony  observed  in  declaring,  61. 
civil,  Marius  and  Sylla,  251. 
with  Cimbri  and  Teutons,  250. 
with  Gauls,  152,  249. 
with  Jugurtha,  249. 
with  Mithridates,  263. 
Punic,  199,  n. 
social,  250. 
servile,  252. 
with  Veil,  161. 
Western  empire  broken  up  by  barbarians, 

429. 
Wills  of  soldiers,  376. 
Women,  position  of,  under  Eoman  law, 
599. 

Z. 
Zachariae,  his  work  on  Byzantine  law,  512, 

et  seq. 
Zuzins,  Johannes,  646. 

.t      ' 
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